SULTAN CITY COUNCIL
AGENDA ITEM COVER SHEET

ITEM NO: A-4

DATE: June 21, 2010

SUBJECT: Denali Ridge Subdivision Improvements Agreement W
CONTACT PERSON: Robert Martin, Community Development Director QL

ISSUE:

Completion of infrastructure development standards for Denali Ridge Cluster Subdivision.

STAFF RECOMMENDATION:

Staff recommends that Council authorize the Mayor to sign the Agreement with RSG Associates
LLC, developer of Denali Ridge, establishing a work list and a schedule for infrastructure
improvements to 137" Place S.E. and a portion of Sultan Basin Road adjacent to the Denali
Ridge Subdivision.

SUMMARY:

The Denali Ridge Cluster Subdivision Final Plat was approved by Resolution 07-26A on
September 27, 2007 (Attachment B). The resolution contained a list of incomplete
infrastructure improvements and provided for a $400,000 performance bond to insure
completion of the required improvements.

The Denali Ridge development has been built-out, but the bonded improvements have not been
completed. The City has worked with the developer for the last several months to reach
agreement on the provisions of the bond, the specific task list, and a schedule for completion.
The 2009 construction season passed without agreement.

The City Attorney has reached agreement with the attorney for RSG Associates LLC. This
agreement is in the form of an Agreement (Attachment A), whereby a completion date of
August 15, 2010 is established, or the remaining bond amount will be called by the City for
failure to perform.

DISCUSSION:

Improvements remaining to be completed are described in Sections Il 4.2, a. and b.
(Attachment A). These improvements are to the subdivision road and the adjacent frontage of
Sultan Basin Road (Attachment C).

While the City has access to the funds remaining in the Performance Bond, it is in the City’s
interest to have the developer complete the project. This avoids the complexities of bidding and
the extensive time investment in project management if the City takes over completion of the
project.



ALTERNATIVES:
Should Council choose not to authorize execution of the proposed Agreement, Council may
alternatively:
1. Direct Staff to call the Bond without further agreements or delay.
Comment: Cashing in a bond of this magnitude usually involves significant legal
preliminaries. Once the funds are in the City’s account, the City is responsible for the
bid process, construction management, and maintenance surety.
2. Direct Staff to modify the proposed Agreement, providing alternative provisions.
Comment: Alternative provisions would need to be within the scope of the provisions of
Resolution 07-26 A, and the City's Development Standards.

ATTACHMENTS:

Attachment A: Proposed Agreement
Attachment B: Resolution 07-26 A
Attachment C: Area Map of Denali Ridge



ATTACHMENT A

AGREEMENT
BY AND BETWEEN THE CITY OF SULTAN
AND RSG ASSOCIATES, LLC
FOR DENALI RIDGE

I. PREAMBLE

THIS AGREEMENT (the “Agreement”) is made and entered into this  day of
, 2010, by and between the City of Sultan, a noncharter, optional code
Washington municipal corporation, hereinafter the “City,” and RSG Associates, LLC, hereinafter
the “Developer.”

II. RECITALS

WHEREAS, this Agreement by and between the City and the Developer relates to the
final plat known as The Formal Plat of the Denali Ridge Formal Cluster Subdivision, FPCUP0S5-
001(“Subject Property”) in Sultan, Washington and Resolution No. 07-26A adopting that Plat;
and

NOW THEREFORE, in consideration of the mutual promises set forth here, the parties
hereto agree as follows:

III. AGREEMENT

1. The Subject Property. The Subject Property is that property legally and
commonly described in the City of Sultan file entitled “Plat of the Denali Ridge Formal Cluster
Subdivision, FPCUP05-001,” and Resolution No. 07-26A for Parcel Numbers:
(“Property’””) which file is fully incorporated

herein by this reference.

2. Parties to Agreement. The parties to this Agreement are:

a. The “City” is the City of Sultan, P.O. Box 1199 Sultan, Washington 98294.

b. The “Developer” is RSG Associates, LLC, 83 Timberlakes, Heber, UT 84032.
Rex Gale is the Manager.

3. Effective Date and Term. This Agreement shall commence upon the effective
date of the City Council action approving this Agreement, and shall continue in force until
Developer completes all required improvements to the Property as provided in section 4.3 and
section 7 of this agreement, unless extended or terminated as provided herein. Following the
expiration of the term or extension thereof, or if sooner terminated, this Agreement shall have no
force and effect, subject, however, to post-termination obligations of the Developer.




4. Development Terms. This Agreement shall serve to supplement and to clarify
Developer’s obligations under the final Plat Approval and Resolution No. 07-26A. Developer
and City agree that the following sub-sections describe the conditions set out in the Final Plat
approval and further clarify the items set out in the City of Sultan Developer/Subdivision
Agreement, executed on July 5, 2005.

4.1. Signage. Wetland buffer signs shall be posted along the rear lot lines of Lots 1
through 9, and along the eastern, western, and northern boundary lines of the site as approved by
the public works director.

42. Paving and Related Improvements. The following improvements must be
completed by the Developer as follows:

Improvements to 137" Place SE:
a. Final paving overlay of the street within the development (137th Place S.E) in
accordance with State and City of Sultan’s Design Standards and placement of all state
required monuments/utility castings, more particularly as follows:
1. Final Class B overlay 2" in depth for the full width of 137" Place S.E.;
2. All existing castings shall be adjusted to proper grade (the parties currently
believe that consists of: 3 water valves, 4 manholes, 1 cleanout and 1 water utility box
but it is understood that developer is responsible for all existing castings should any
additional ones be found in the field );
3. All grinding and removal of the asphalt that was placed by the City for safety
reasons around the castings shall be removed.
4, Striping, traffic control and signage per WSDOT and City Standards: Yellow
10/30 skip line; a painted stop bar with glass beads at the intersection of the 137"
Place S.E and Sultan Basin Road, one stop sign and one street sign designating the
street as 137" Place SE.

Improvements to Sultan Basin Road:
a. Final paving overlay on Sultan Basin Road adjacent to the Denali Development
where the shoulders were widened (this is the remaining overlay for the required 11 foot
shoulder improvements on Sultan Basin Road -- approximately 5 feet wide on the
southern portion and 11 feet wide on the northern portion) in accordance with all State’s
and City of Sultan’s Design Standards: which shall include:
1. Grinding out of excess asphalt and covered man-hole manhole and the three-valve
cluster that was previously paved over by Developer and “pre-level” of the area to set
the proper grade for the man-hole and utility covers.
2. Final Class B overlay, 2” in depth along shoulders and grind-out/pre-leve] area;
3. Striping and Castings. A center line yellow 10/30 skip line and all existing casting
shall be adjusted (the parties currently believe that consists of 1 manhole and one
valve box cover for a three water valve adjustment, but it is understood that developer
is responsible for all existing castings should any additional ones be found in the field
4. Install “No Parking” signs on Sultan Basin Road



Prior to undertaking any of the above improvements that Developer must notify the City.
With respect to paving, grinding and related overlay improvements, Developer shall provide the
City with 15-days notice prior to commencement of work in order for the City to have an
inspector on the premises during the work.

4.3  Release of Performance Bond. All of the items above shall be completed and
approved by the City per WSDOT and City standards before the release of any or all of the
performance bond. All items set out in 4.2 shall be complete by August 15, 2010, provided that
the City shall grant one (1) 2-week extension if weather related. The City may agree to retain a
portion of the performance bond or the Developer shall provide a separate amount of cash, to
cover items in paragraph 4.1 in the amount of 120% of the bid estimate for the items. The
estimate shall be based on a valid bid estimate provided by the Developer as well as an
independent estimate obtained by the City. The Parties agree that upon compliance with the
provisions contained in paragraph 4.2 and once acceptance of the work has occurred by the City,
the Developer shall be released from any further asphalt overlay requirements and repair
requirements to asphalt, curbs, gutters and sidewalks associated with any construction of houses
in this development, provided that such release shall not apply to any requirements or warranties
related to WSDOT or City standards related to the quality and requirements of the paving and
overlay work.

5. Assignment of Interests, Rights, and Obligations. This Agreement shall be
binding and inure to the benefit of the parties. No party may assign its rights under this
Agreement without the written consent of the other party, which consent shall not unreasonably
be withheld. This Agreement shall be binding upon and shall inure to the benefit of the heirs,
successors, and assigns of Developer and the City.

6. Severability. The provisions of this Agreement are separate and severable. The
invalidity of any clause, sentence, paragraph, subdivision, section, or portion, or the invalidity of
the application thereof to any person or circumstance, shall not affect the validity of the
remainder of this Agreement, or the validity of its application to other persons or circumstances.

7. Termination. This Agreement shall expire and/or terminate when the Developer
has met all of the conditions of this Agreement and all of Developer’s obligations in connection
therewith are satisfied as determined by the City.

8. Specific Performance. The parties specifically agree that damages are not an
adequate remedy for breach of this Agreement, and that the parties are entitled to compel specific
performance of all material terms of this Agreement by any party in default hereof.

9. Governing Law and Venue. This Agreement shall be construed and enforced in
accordance with the laws of the State of Washington. Venue for any action shall lie in
Snohomish County Superior Court.

10.  Attorneys’ Fees. In the event of any litigation or dispute resolution process
between the parties regarding an alleged breach of this Agreement, the prevailing party shall be
entitled to any award of attorneys’ fees.




11. Notice of Default/Opportunity to Cure/Dispute Resolution.

11.1 In the event a party, acting in good faith, believes the other party has
violated the terms of this Agreement, the aggrieved party shall give the alleged offending party
written notice of the alleged violation by sending a detailed written statement of the alleged
breach. The alleged offending party shall have seven (7) days from receipt of written notice in
which to cure the alleged breach. This notice requirement is intended to facilitate a resolution by
the parties of any dispute prior to the initiation of litigation. A lawsuit to enforce the terms of
this Agreement shall not be filed until the end of the 7-day cure period.

11.2 After notice and expiration of the seven (7)-day period, if such default has
not been cured, the other party may, at its option, institute legal proceedings pursuant to this
Agreement. In addition, the City may decide to file an action to enforce the City’s Codes, and to
obtain penalties and costs as provided in the Sultan Municipal Code for violations of this
Agreement and the Code. The City reserves its right to enforce or collect on any performance or
maintenance bond currently in place.

12.  No Third-Party Beneficiaries. This Agreement is for the benefit of the parties
hereto only and is not intended to benefit any other person or entity.

13.  Integration. This Agreement represent the entire agreement of the parties with
respect to the subject matter hereof. There are no other agreements between the parties, oral or
written, except as expressly set forth herein.

14.  Authority. The parties each represent and warrant that they have full power and
actual authority to enter into this Agreement and to carry out all actions required of them by this
Agreement. The persons executing this Agreement represent and warrant that they have full
power and authority to bind their respective organizations.

15. Amendment to Agreement; Effect of Agreement on Future Actions. This
Agreement may be amended by mutual consent of all of the parties. Subject to Developer’s
vested rights, nothing in this Agreement shall prevent the City Council from making any
amendment to its Comprehensive Plan, Zoning Code, Official Zoning Map or development
regulations affecting the Subject Property.

16.  Notices. Notices, demands, or correspondence to the City and Developer shall be
sufficiently given if dispatched by pre-paid first-class mail to the addresses of the parties as
designated in Section III(2), above. Notice to the City shall be to the attention of both the Mayor
and the City Attorney. A party hereto shall, from time to time, advise the other of new addresses
for such notices, demands, or correspondence.

17.  Authority Reserved. Nothing in this Agreement shall be construed to diminish,
restrict, or limit the police powers of the City granted by the Washington State Constitution or by
general law. Pursuant to RCW 36.70B.170(4), the City of Sultan reserves authority to impose
new or different regulations upon the plat or any other permit or approval issued for the




Development, together or separately, to the extent required by a serious threat to public health
and safety.

IN WITNESS WHEREOF, the parties hereto have caused this Agreement to be executed
as of the dates set forth below:

RSG ASSOCIATES, LLC CITY OF SULTAN
By By
Rex Gale, Manager Carolyn Eslick, Mayor

ATTEST:

By

Laura Koenig, City Clerk
APPROVED AS TO FORM:
By

Margaret J. King, City Attorney

Notary on Next Page



STATE OF UTAH )
) ss.
COUNTY OF )

I certify that I know or have satisfactory evidence that REX GALE signed this instrument
and on oath stated that he was authorized to execute the instrument and acknowledged it as the
Member/Manager of RSC ASSOCIATES, LLC to be the free and voluntary act of such party for
the uses and purposes mentioned in the instrument.

Dated:
Notary Public for the State of Washington.
My appointment expires:
STATE OF WASHINGTON )
) ss.
COUNTY OF SNOHOMISH )
On this day of , 2010, before me

personally appeared CAROLYN ESLICK, to me known to be the individual that executed the
within and foregoing instrument, and acknowledged the said instrument to be his free and
voluntary act and deed for the uses and purposes therein mentioned, and on oath stated that she is
authorized to execute said instrument.

Print name:
NOTARY PUBLIC in and for the State of
Washington

Residing at

Commission expires:
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Section 2. The Applicant, RSG Associates, LLC, ¢/o Rex Gale has satisfied all Conditions of
Approval imposed on the subdivision by the City Council on April 13, 2006, except the
following improvements, which are scheduled for completion by May 1, 2008:

Street Trees and Signage.

Wetland Mitigation Plantings.

The final lift of asphalt including striping.
Mailboxes.

halibadi s e

Adequate arrangements to insure completion of these improvements are established below by the
City’s continued retention of the Performance Bond specified in Section 3 below.

Section 3. The Performance Bond in the amount of $400,000.00 will be released upon
completion and Approval by the City of the improvements as noted in Section 2, above.

Section 4. The Formal Plat of the Denali Ridge Formal Cluster Subdivision, FPCUP05-001 has
approved a Maintenance Bond in the amount of $60,896.88 to be posted at the time of
completion of all required improvements.

Section 5. Based upon the terms of this Resolution, the interests of the City are fully protected.
The Final Plat is hereby Accepted and City Staff and Members of the Council shall sign the Plat
to allow for it’s filing and recording with the Snohomish County Auditor.

PASSED by the City Council and APPROVED by the Mayor or this 27" day of

September, 2007.
CITY OF SULTA

By

“Ben Tolson, Mayor \

Attest:
\ —

aura Koeni ‘(ﬁy Clerk

Ap[(rovcd‘a?o fo&@

Thom Graafstra, City Attorney
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