CITY OF SULTAN
COUNCIL MEETING – COMMUNITY CENTER
November 12, 2009
7:00 PM  CALL TO ORDER -  Pledge of Allegiance and Roll Call

CHANGES/ADDITIONS TO THE AGENDA
PRESENTATIONS  
1) Merlin Halverson – Certificate of Appreciation

2) Ed Husmann – Certificate of Appreciation

COMMENTS FROM THE PUBLIC:  Citizens are requested to keep comments to a 3 minute maximum to allow time for everyone to speak.  It is also requested that you complete a comment form for further contact.

COUNCILMEMBER COMMENTS
HEARINGS:

1) 2010 Final Budget 

2) 2009 Budget Amendments 
STAFF REPORTS 
1) Planning Board Minutes

2) 3rd Quarter Financial Report

3) Animal/Code Enforcement Report
4) Police Report

CONSENT AGENDA:    The following items are incorporated into the consent agenda and approved by a single motion of the Council.

1) Approval of Minutes

A.  October 23, 2009 Council Meeting Minutes

B.  October 23, 2009 2010 Budget Public Hearing minutes

C.  October 23, 2009 2010 Tax Levy Public Hearing minutes

D.  October 23, 2009 Greens Estate Developer Agreement Public Hearing minutes

2) Approval of Vouchers/Supplemental Approval
3) Ordinance 1062-09 - 2010 Tax Levy for Police Bond

4) Ordinance 1063-09 - 2010 Property Tax Levy

5) Ordinance 1064-09 - Create IT Fund

6) Professional Service Contract – John Galt
7) Interlocal Agreement – Department of Emergency Management (DEM)

8) Facility Assessment Final Report

9) Surplus Bids for Police Department Guns

10) Professional Service Agreement – Aimee Trua
11) Professional Service Agreement – Weed, Graaftra and Benson

12) Professional Service Agreement – Kenyon Disend

ACTION ITEMS:

1) Juvenile Justice Grant

2) Healthy Community Grant – Letter of Support

3) Ordinance 1065-09 - 2010 Budget

4) Ordinance 1066-09 - 2009 Budget Amendments

5) Ordinance  1067-09- Salary Schedule

6) Resolution 09-24  - Salary Allocations

7) Resolution 09-25 - Interest Allocations
8) Resolution 09-23 Interfund Loan Revision
9) Comprehensive Plan Docketed Items

10) PUD Off License Agreement
11) Bid Award – Repair of Drainage system at Post Office

DISCUSSION:  Time Permitting

1) Resolution 09-26 2010 Fee Schedule

2) Park Equal Access Policy
3) Impact Fees

4) Accessory Dwelling Units
PUBLIC COMMENT ON AGENDA ITEMS ONLY
COUNCILMEMBER RESPONSE TO PUBLIC COMMENT ON AGENDA ITEMS
Executive Session:   
Adjournment - 10:00 PM or at the conclusion of Council business.

ADA NOTICE:  City of Sultan Community Center is accessible.  Accommodations for persons with disabilities will be provided upon request.  Please make arrangements prior to the meeting by calling City Hall at 360-793-2231.     

For additional information please contact the City at cityhall@ci.sultan.wa.us or visit our web site at www.ci.sultan.wa.us 
SULTAN CITY COUNCIL

AGENDA ITEM COVER SHEET

ITEM NO:
PH 1


DATE:

November 12, 2009

SUBJECT:

Public Hearing on the 2010 Budget

CONTACT PERSON:
Laura Koenig, City Clerk/Deputy Finance Director


Deborah Knight, City Administrator

ISSUE:

The issue before the City Council is to review the Mayor’s 2010 Preliminary Budget and hold the budget hearing as required by state statute (35.33 RCW).  

STAFF RECOMMENDATION:

Hold the Public Hearing on the Mayor’s proposed 2010 Preliminary Budget.

SUMMARY:

The Council held a Budget Workshop on October 7th and October 8th to discuss the Mayor’s preliminary budget for 2010.  A public hearing on the Mayor’s proposed 2010 Budget was held on October 22nd, 2009.  Detail reports were presented for consideration and are attached for the Public Hearing.  

Attachments:

PH 1 A
Mayor’s Budget Message




PH 1 A1 
General Fund Overview

PH 1 A2
Legislative/Executive Overview

PH 1 A3
Clerk/Finance Overview

PH 1 A4
Grants and Economic Development

PH 1 A5
IT Fund and General Governmental Services

PH 1 A6
Law Enforcement

PH 1 A7
Community Development




PH 1 B
Enterprise Fund Budgets

PH 1 C
2010 Capital Budget

PH 1 D
Miscellaneous Fund detail

PH 1 E
Debt Service Funds

SULTAN CITY COUNCIL

AGENDA ITEM COVER SHEET

DATE:
November 12, 2009

ITEM #:
Public Hearing PH 2 

SUBJECT:
2009 Budget Amendments

CONTACT PERSON:
Laura Koenig, Clerk/Deputy Finance Director



ISSUE:

The issue before the Council is to hold a pubic hearing on proposed budget amendments to the 2009 Budget.  Staff has prepared Ordinance 1066-09 to amend the 2009 budget. 

RECOMMENDATION:

Staff recommends the public hearing on the 2009 Budget Amendments be continue to December 10, 2009 to allow for any additional amendments to the 2009 Budget.

SUMMARY STATEMENT:


The City Council has approved expenditures not included in the adopted 2009 budget in the Park Improvement, CR Water Utility and Sewer System Improvement funds.  The City is required to have a balanced budget.  

001 General Fund: See Attachment A – Revenue vs Expenses 

Revenues for General Fund are within the anticipated amounts. Second half Property taxes of $217,700 will be distributed to the funds in November.  Interest and court fines are under budget, however, building permits and zoning fees are higher then anticipated.
Expenditures overall for General Fund are within the budgeted amounts.  Total expenditures to date (includes current payables) are at 77% of the budget.  There are some departments that have exceeded the budgeted amounts.  Legal expenses have increased due to personnel issues; insurance in Governmental Services increased to cover the cost of Police buildings and transferred equipment.  Jail bills and court costs are approximately $80,000 less then budgeted.

The City adopts the General Fund budget by Department and monitors each department for compliance with their budget.  The Auditor reviews each fund and requires that funds not exceed their budget expenditures.  

Staff recommends the General Fund Departments not be amended at this time.  Continued review will occur over the next month to ensure that no adjustments are required prior to the end of the year.  

105 Park Improvement Fund/112 Park Impact Fund 

The City has incurred expenses in connection with the FEMA buyout properties.  The Cities share of the costs (25%) is $30,400.  The Park Improvement Fund has a negative balance of $21,479 at this time.  There is a $13,000 reimbursement request pending from FEMA.  Staff recommends that the transfer from Park Impact fees be increase from $50,000 to $60,000 to cover the City share of the buyout.

405 CR Utility Reserve Fund:  The City created the 404 Sewer CR Utility fund as part of the 2009 budget.  Prior to the creation of the fund, the reserve funds for water and sewer were comingled into one fund.  The amount of funds allocated to the Sewer Reserve was $354,962.

This is a housekeeping item as the City did not show the split in the 2009 budget.  The State Auditor has recommended this action.

RECOMMENDATION:

Staff recommends the Council amend the fund as follows:

2009 Revenues

	CR Utility Reserve
	Description
	Original Budget
	Amended Budget

	405-000-308-10-000
	Fund Reserves
	$298992
	$664,462

	405-000-361-11-000
	Investment Interest
	$7,500
	$7,500

	405-000-381-20-000
	Interfund Loan Pmt 

	$22,500
	$22,500

	405-000-367-10-010
	Connection fees
	$10,508
	$0

	
	
	
	

	
	TOTAL RESOURCES
	$339,500
	$694,462


2008 Expenditures

	CR Utility Reserve
	Description
	Original Budget
	Amended Budget

	405-405-597-55-000
	Operating Transfer Out 
	$339,500
	$339,500

	405-405-597-55-000
	Operating Transfer Out to 404 Sewer CR
	$0
	$354,962

	
	TOTAL EXPENSE
	$339,500
	$694,462


407 Sewer System Improvements:  The cost of the Centrifuge project was more than the original budgeted amounts due to design changes.  The sewer line behind City Hall failed in late October and will be replaced prior to the end of the year. 

 The City completed the  loan for the GO Bond for the improvements to the WWTP and increase revenues to the fund by $396,000.

 RECOMMENDATION:

Staff recommends the Council amend the fund budget as follows.

2009 Revenues

	Sewer System Imp
	Description
	Original Budget
	Amended Budget

	407-000-308-10-000
	Fund Reserve 
	$0
	$0

	407-000-367-10-000
	Connection fees
	$0
	$0

	407-000-69-90-000
	DOE Entitlement
	$500,000
	$500,000

	407-000-397-10-000
	OpTransfer In from 405
	$80,000
	$80,000

	407-000-382-10-00
	GO Bond Proceeds
	$0
	$396,000

	
	
	
	

	
	TOTAL RESOURCES
	$580,000
	$976,000


2009 Expenditures

	Water System Imp
	Description
	Original Budget
	Amended Budget

	407-407-596-40-630
	Construction – WWTP and I & I Program
	$580,000
	$785,000

	407-407-596-40-630
	Construction 
	$0
	$40,000

	
	
	
	

	
	TOTALS
	$580,000
	$825,000

	        ENDING FUND 
	RESERVES
	$0
	$151,0000


RECOMMENDATION:

Staff recommends the public hearing on the 2009 Budget Amendments be continue to December 10, 2009 to allow for any additional amendments to the 2009 Budget.

ATTACHMENTS:
A.  General Fund Revenue vs Expenses    

PLANNING BOARD MEETING MINUTES 
September 15, 2009

PLANNING BOARD MEMBERS PRESENT:



CITY STAFF:

Frank Linth - Chairman






Bob Martin, DCD

Steve Harris – Absent







Carole Feldmann, Secretary

Keith Arndt - Absent
Jerry Knox 
Bob Knuckey
CALL TO ORDER: Linth calls the meeting to order at 7:00 PM

Pledge of Allegiance: 

Roll Call: See Above

Changes to the Agenda:
Remove Approval of Minutes deferred to next meeting.
Add Action Item A-1 Schedule of dates for future workshops.

Add Discussion Item D-1 Vision Planning.

Discussion Item D-1 PUD’s amended to D-2.
Public Comments: None

Planning Board Member Comments: 

Knuckey: Would like a copy of the minutes emailed to planning members prior to the meeting.
Linth: Would like to have coffee made available in the community room for planning board meetings. 

Approval of Minutes:
Approval of the September 1, 2009 minutes deferred to October 6, 2009 meeting.
HEARING and ACTION ITEMS (Audio File 5)

A-1 Schedule of Workshops

Planning Board members discuss dates for future workshops such as the one they held on September 8, 2009 as they all felt they were beneficial.  Members agree to have a ½ to 1 hour block of time on continuing education at each meeting, the next meeting will be October 6, 2009, and hold additional meetings if time available at regular meetings is not adequate.  Business will be conducted from 7-9 PM and Education from 9-10 PM.  Planning Board Members request Staff give them advance notice of the meetings topics so they can prepare ahead of time. 
STAFF PRESENTATIONS AND DISCUSSION BY BOARD

D-1 Comprehensive Plan Vision Planning (Audio File 7/3:00)

Linth: Vision statement found in Comprehensive Plan believes it’s adequate.  The joint meeting between Planning Board and Council in June 2009 resulted in keeping the current vision statement.

Knuckey:  Questioned how many people responded to the community feedback assessment that created the current vision.

Martin: Does not have the exact number but believes it’s in the 100’s. Informs planning board members of the current community wide statistically valid survey of which the results will be received on Thursday.  The one previously done was not a statistically valid survey, but a self sampling questionnaire was used and only self selected segments of the community responded which can give a skewed result to the overall response of community members.

Knox: Would like an explanation on how the vision statement from the comp plan will carry over to how the PUD plan will be developed.

Martin: Advised that will be explained in the next discussion for PUD’s. 

Linth: Believes the headings of Setting, Economy, and Housing as outlined in the current vision statement will be a good and sets a basic foundation for planning board members to build the PUD from.

D-2 Updating the Planned Unit Development Provisions (SMC Chapter 16.10) (Audio File 9)

Martin: At its September 1, 2009 Meeting, the Board reviewed and discussed PUD Codes from several cities and gave direction to create a draft.  The Board indicated that a draft PUD Zone should be developed for review that addresses PUD’s as Mixed-Use Developments that are conditioned to be innovative large-scale projects providing higher amenity and quality-of-life opportunities to residents and the Community at large. The Board requested a PUD Chapter to replace existing Chapter 16.10.

Construct a Lot Averaging Chapter to provide for the type of development that has been constructed in the Community under the current PUD provisions. Review existing Zones and Development Standards to determine if changes need to be made to accommodate PUD as a type of use rather than a zone. Revise Zones and Development Standards as needed. Members were provided a rough draft of a PUD program and advised it is a work in progress.  The portions of specific interest for this meeting are the Purpose Statement, the Concepts Section, and Permitted Modifications & Limits on Modifications.  Staff seeks input on the policy direction represented by these Sections of the attached rough draft.  If these Sections accomplish what the Board intends, then the remainder of the Code construction is essentially procedural.  Emphasis in the first three Sections of the rough draft is to the point of producing a large scale Mixed-Use Project that uses Innovative and Unconventional Land Use Concepts to produce a development that is of higher quality than is available through conventional mechanisms.  It specifically prohibits using PUD as a way to produce the same lot-by-lot development that can be achieved through Standard Subdivision Processes. Staff recommends that the Board review and discuss the rough draft to determine if the concepts presented are in keeping with the Board’s intent for PUD’s and give direction on further Code construction.  Cautions members if there is not framework for the PUD it creates a scenario so a developer can come in and create a development as they wish.  Staff then proceeds briefly through the draft PUD with board members. (Audio File 11)

Planning Board Members ask questions of Staff (Martin) to better understand the Draft PUD as presented. 

Martin: PUD’s are designed to create a sense of community within a PUD.  The challenge of planners in general is creating a sense of community to a entire community.  Suggests creating a education section on the topic of community planning and how PUD’s play a role in that.  In responding to Knoxs’ earlier question regarding how the Vision Plan and PUD work together. In creating a properly constructed PUD, you would establish the criteria set forth in the Vision Plan under the headings of Setting, Economy, and Housing.  A true PUD by definition will accomplish these goals.  Suggests members keep this vision plan in front of their notebooks and make sure they are staying focused to these goals when creating policy.
Linth: Requests the Comprehensive Plan Vision Statement be created poster size and put on the wall in the Community Room. (Audio File 16)
Knox:  Requests further explanation on several sections of the draft PUD. 
Martin: Goes over the sections identified by Knox explaining them in more detail and there will be graphics attached to the PUD also.  The PUD incorporates universal concepts. With regard to language that reads “without regard to normal setback’s” it is standard terminology for PUD’s.  A future problem can result regardless of how well written a policy is, if the person hired is not qualified to administer the application for a PUD.  Revising 16.10.040 B. “allowing flexibility to normal setbacks” instead of “without regard to normal setbacks” is acceptable to him.
Linth:  What is increased quality development, how is that concept defined?

Martin: It will be defined by the staff report submitted from the planner reviewing the PUD.  Is open for input on clarifying it.  

Linth: In the Application section, it looks like good policy,  16.10.050 Item B, clarify language “All additional costs shall be paid within 30 days of notice by the city. Would like that language cleaned up. It should not appear as if the city is paying the fees. #3 appears subjective, is there a way to clean it up?

Martin: Taken from the models submitted and found in our current code also.  It is intended to make sure there is something for staff and hearings examiner that the applicant has done a global job of understanding everything required of a PUD.  So there thoroughly understand a PUD. But will review and see what changes should be made.

Linth: In section 16.10.050 C. 9 is there not a term that is all inclusive instead of itemizing each one? Requests 9 be removed in it’s entirety. (Audio File 26)

Knuckey:  What establishes the 5 acres has the minimum for a PUD? That seems small.  Does a 5 acre PUD allow us to keep our small town feel? Does it stay on course with our vision statement.  Should we review the current PUD’s and their problems so we understand the potential problems?

Martin:  It just works as the standard with minimum lot sizes and mixed uses. Commercial PUDs will be different. He will bring in some examples and provide graphics.  Advises members of the Industrial Park Master Plan Area meeting tomorrow and encourages them to attend if possible, as it is one of the docketed items.
Planning Board Member Comments on Agenda Items: None

Public Comments on Agenda Items: None
Planning Board Member Break at 9:15 PM- 

Meeting Resumed at 9:25 PM
CONTINUING EDUCATION (Audio File 30) 
CE-1 Continuing Education on Comprehensive Planning for Utilities and Utility Allocation Regulations to implement the Comprehensive Plan Policies on Utility Allocation.
Martin: The Planning Board has asked to have utility planning as a specific continuing education topic.  
Staff recommended the Board review the handout materials and engage in a discussion/question & answer session on the topic of Utility Allocation. Staff submitted several scenarios to planning board members to use as a study tool and requested they apply the appropriate RCW’s and WAC’s to each scenario and come up with a determination. A way for Board members to focus their study time would be to address each scenario's and determine the outcome as directed by the RCW, the WAC, and the Sultan Comprehensive Plan Policies.  The situations represent potential variations on development proposals that could come to the City.  Staff would like to use this exercise as a way to start work on the Utility Allocation Policy. A policy statement needs to be established first, then a document is developed from that.

Knuckey: motions to adjourn, 2nd by Knox, all ayes. 

Adjournment: 9:35 PM

PLANNING BOARD MEETING MINUTES 
October 6, 2009

PLANNING BOARD MEMBERS PRESENT:



CITY STAFF:

Frank Linth - Chairman






Bob Martin, DCD

Steve Harris – Absent







Carole Feldmann, Secretary

Keith Arndt  - Resigned
Jerry Knox 
Bob Knuckey
CALL TO ORDER: Linth calls the meeting to order at 7:02 PM

Pledge of Allegiance: 

Roll Call: See Above

Changes to the Agenda: 
Defer the approval of minutes from September 15, 2009 from the agenda to next meeting.
Public Comments: None

Planning Board Member Comments: 
Linth: Advises that Keith Arndt has officially resigned from the Planning Board.

Approval of Minutes: 
Knuckey: Moves to accept the Minutes of the September 1, 2009 Meeting, 2nd by Knox; all ayes.
HEARING and ACTION ITEMS
Linth:  The city vision was in the comp plan but it was in the 1994 Comp Plan and not the new one. Would like to know how to have the vision statement incorporated into the current comp plan.

Martin:  The comp plan docket is currently proceeding, there will be a discussion item on the agenda of the 2nd October 2009 council meeting. He will review procedures and see if it can be added to the docket. 
STAFF PRESENTATIONS AND DISCUSSION BY BOARD

D-1 Updating the Planned Unit Development provisions (SMC Chapter 16.10)

Martin: At the 091509 meeting, board members reviewed the first draft of the PUD.  The Board indicated that a Draft PUD Zone should be developed for review that addresses PUD’s as Mixed-Use Developments that are conditioned to be innovative large-scale projects providing higher amenity and quality-of-life opportunities to residents and the Community at large. The Board requested the project include a PUD Chapter replacing the existing Chapter 16.10. Construct a Lot Averaging Chapter to provide for the type of development that has been constructed in the Community under the current PUD provisions. Review existing Zones and Development Standards to determine if changes need to be made to accommodate PUD as a use rather than a zone and revise Zones and Development Standards as needed. (Audio File 05)

The 2nd Rough Draft was reviewed. The portions of specific interests are the Permitted Modifications & Limits on Modifications.  It is in the Community’s interest to encourage creative quality development while maintaining minimum standards so quality development is defined and required as a project goes through the review process.  The Board needs to formulate a recommendation on how this balance is to be framed for the Sultan Community.  By examination of the current code language and some of the development that was allowed under the provisions of this Code, the Board has agreed with Staff that the standards and implementation were not specific enough to result in consistent quality development.  Staff is of the perspective that the Permitted Modifications and Limitations on Modifications need to be much more clearly stated so they can be tied to specific findings showing how the proposed project has resulted in development that is of a more unique character and demonstrably higher quality than what results from standard subdivision development. The 2nd Draft PUD Chapter contains a more specific structure for the Permitted Modifications and Limitations on Modifications than the current code.  Once acceptable to the Board, the Procedures Section will be completed and brought back for a review of a Staff Draft
Knox: Requested further clarification on 16.10.040 E Roadway Design Standards, to which Martin drew examples to answer his questions.  Believes profit motives control what developers do, so in modifying the standard what could be the negative impact in the future.  Martin drew additional examples how modifying the standard can reduce environmental impacts and how modifying certain elements can be beneficial.

Martin:  These standards evolve and change over time and right now the perception is these are the best practices. 25 years from now all these standards may change and new policies will evolve.  He further explains these standards will apply only to PUD’s not standard sub-divisions. (Audio File 10)
Linth:  Questions then how the narrow road by the High School is not adequate for school access and this concerns him with the PUD code. 

Martin:  It simply should never have been approved it was not the PUD code by itself, it was an administrative issue.

Knuckey:  What if the board does not want to allow for a 24 foot road?

Martin:  You establish it cannot be modified to that width.

Staff and Board Members discuss in depth minimum road widths and problems that may arise and how that should be addressed in the PUD to minimize negative effects.
D-2 Comprehensive Plan 2011 Update Process
Martin: The current Comprehensive Plan was adopted in 2004.  Extensive revision of the Plan was required by the Growth Management Hearing Board and the final adoption was completed in September of 2008. The legal adoption date for this version of the Plan is 2004.  The Growth Management Act requires that plans be Updated on a 7-year cycle, so we are due to adopt an Updated Plan in 2011.The first step is to organize Community involvement in the process. Community involvement along with local government is the base and framework for the planning process and is required under the Growth Management Act.  The City is conducting a statistically valid Community Survey of interests and perceptions of services, policies, and opportunities.  The survey instrument is nearly in final form and a randomly selected sample of the Community will be surveyed by phone by professional survey pollsters in the next three weeks.  The analyzed information will be available in early November 2009. The City conducted a “Kick-Off” of the public involvement process on September 30, 2009.  This meeting included presentation of the proposed task list and schedule of the Update Process through adoption in June of 2011.  The design of the Public Involvement Program for this Update is based in Plan Element Work Groups.  Three groups will be asked to address three plan elements each.  Board members are asked to participate in one or more of these Plan Element Work Groups which will use the Community Survey data and other materials to formulate a recommendation on policy updates to the Planning Board in early 2010. The City will hire Consultant(s) to assemble the input from the public process and produce a Draft Comprehensive Plan that will be brought to the public for review and comment through 2010 and early 2011, leading to adoption in mid-2011. Staff recommends the Board review and discuss the “Comprehensive Plan Approach and Schedule” and provide input.  Board members are requested to consider which Plan Element Work Group they are interested in serving on through April, 2010.
D-3 Community Services Officer Update

Martin: A Community Services Officer (CSO) was hired to address Animal Control and General Code Enforcement. The Board previously discussed the distinction between the existence of code language and the reality of code implementation/enforcement.  The CSO is managed within the Community Development Department. Other aspects of the position is enforcement of junk, litter, debris, various nuisance, and appearance problems.  The CSO has sent out many letters concerning upkeep and maintenance of property to the extent that existing code language allows.  Compliance with these notices has been achieved in a great majority of cases without going beyond initial contact. The Board has expressed concern about the general appearance and impression that Community upkeep, or lack of, represents to citizens and visitors. SMC Title 8, Health and Safety includes a minimalist Nuisance Code at Section 8.4.  Title 12, Streets, Sidewalks, and Public Places contains Standards regarding maintenance of vegetation overhanging the public right-of-way or otherwise endangering the public.  Title 16, the Unified Development Code contains many Development Standards that apply to new development.  Neither Title 8 nor Title 16 contain what could be properly called an organized Code Enforcement Policy or Process. The SMC does not contain a Structure/Property Maintenance Code at all.  This means that buildings and property can only be noticed for violation if the owner is applying for a building permit so that the provisions of the Building Code apply to the new structure, or if the condition of the property has gotten so bad that it can be cited as a Nuisance. As the appointed representatives of the Community for issues of policy in areas related to Land Use, the Board has a role in Code Development and Enforcement.  While the Board has informally discussed upgrading Code Standards for Property Maintenance, it is important to keep in mind related issues.  First is the budget.  The Community is not in agreement on the extent to which the City should be mandating activities on private property if it is not required to do so by State or Federal law.  The Land Use Enforcement Codes are at a bare minimum and can only be brought to bear on particularly bad conditions.  The Board needs to move cautiously if and when it takes up the issue of upgrading Property Maintenance Codes so as to take into account all perspectives of the Community.

PUBLIC COMMENTS ON AGENDA ITEMS ONLY
None
CONTINUING EDUCATION

CE-1: Case Law Update

Staff and Board Members review Statutory Law and Administrative Law and how it applies to the Planning Board and the function it serves. 
Moves to adjourn, 2nd by , all ayes. 

Adjournment: 10:00 PM
SULTAN CITY COUNCIL
AGENDA ITEM COVER SHEET
ITEM NO:
SR-3
DATE:

November 12, 2009

SUBJECT:

Update on Community Services Officer Program

CONTACT PERSON:
Robert Martin, Community Development Director

ISSUE:
Staff Update on Animal Control and Code Enforcement Activities 
STAFF RECOMMENDATION:
No action is required, information only.
SUMMARY:

Animal Control:

The Council funded a 0.5 FTE position for the 2009 budget.  The position was filled in mid-year.  Much administrative work was required to develop a legally supported and administratively workable animal control program.  This work included development of forms for intake, adoption, verification of vaccination, billing for boarding and licenses, and citations for violations.

Some code revisions will be recommended to clarify violation procedures and animal management standards.

Attachment A provides information on animal control activities since the program has been operational in the field.

Code Enforcement:
The secondary but complimentary part of the Community Services Officer Program is enforcement of zoning and nuisance standards.  These standards are part-and-parcel of improvement of the community.  As community standards and expectations are raised, the enforcement of all laws, including animal control laws, becomes less a matter of enforcement and more a matter of self-policing (good behavior) on the part of citizens.

The City has very minimal standards for upkeep and maintenance of property and buildings.  Standards for encroachment into right-of-way and vegetation maintenance for vision clearance are somewhat more specific, but enforcement has been lacking.  Notice procedures and violation provisions of the code need work, but were workable when the program was activated.

Attachment A provides information on code enforcement activities since the program has been operational in the field.

ATTACHMENT:

Attachment A:  Detail List of Community Service Officer Program Activities
ATTACHMENT A
Community Services Officer Program Activities

Animal Control:
Total animals in kennel:  13


Returned to owner:  11


Adopted:  1


Euthanized: 1

Rabies and Licensing compliance for returned and adopted animals:  100%

Contacts (on the following) : 60+

dogs off leash, 
noise complaints, 
abandonment, 
neglect, 
potentially dangerous dogs 

possible animal abuse and 
counseling regarding code requirements

free leashes for immediate animal control

Development of procedures and paperwork for:

impounds, 
return to owner, 
adoption to include rabies vaccination, 
license and spay/neuter contracts 
refundable deposit system 
adoption contract
bark warning (courtesy and formal), 
warning and notice to comply with code provisions

general door hanger information notice

Under development:


a proposal for volunteer foster care homes which would be implemented after the 72 hour stray period to assist in adoption and to promote socialization.
Future possibilities:


dog park with waste stations

Code Enforcement:

40+ letters regarding code violations as well as contacts with realtors and property management firms have achieved better than expected compliance rates with no further action required
Sheriff John Lovick
                                                        Mayor Carolyn Eslick
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Notable Events During October 2009
· Since October 8th East County, Gold Bar and Sultan Deputies have been working with detectives on the disappearance of Brock Holmes.  Holmes is an adult male that lives just outside of Sultan but has ties to our community.

· On October 9th Paula Stierns was killed on the 311th bridge by a hit and run driver.  The suspect was identified and arrested late in October. 
· On October 21st East County, Gold Bar and Sultan Deputies joined a multi agency task force, including the Drug Enforcement Agency, U.S. Marshals and many more, serving several search warrants in the Skykomish Valley, in connection with the trafficking of Methamphetamines.  We served two search warrants in Sultan and one in Gold Bar and seized a couple pounds of methamphetamines and an unknown amount of money.  

· On October 21st about 30 members of the East County, Gold Bar and Sultan Block Watch Groups meet at our Community Center for a presentation by the Volunteers of America.  The presenter from the Dispute Resolution Center gave a great presentation on how to work through mediation and the services the VOA offers in this area. 

· We have received several tips about drug dealing taking place on 9th Street for the last couple of months.  As a result of those tips and an investigation by the Snohomish Regional Narcotics Task Force, we served a search warrant at a residence on 9th Street on October 23rd.

· On October 30th Deputy Daryl Hansmann was dispatched to a report of a suspicious male near the airport.  When Daryl attempted to contact the male, he fired his rifle at Hansmann.  The male shot himself before Deputy Hansmann returned fire and was transported to Harborview Hospital where he is expected to recover. 

· You will notice we had five reported vehicle thefts in October.  In two of those cases, the keys of the car were either left in the car and a person known by the victim took the car or the victim gave the car keys to the suspect, who then took the car.         
The following charts compare selected statistics in the reporting month to the same month in the previous year and provide the current year to date monthly average (YTD Average) totals for each category.  These statistics were selected from more than 100 categories.  All statistics may be reviewed by visiting Sultan City Hall.
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Notes: 

SNOPAC:
SNOPAC or Citizen generated


Self:

Self generated

Per Deputy:
Total divided by number of assigned personnel; 4 deputies for 2009 and   5 officers for 2008
	Incidents By Type
	Oct, 2008
	2008 YTD
	2008 Avg Mo
	Oct, 2009
	2009 YTD
	2009 Avg Mo

	Ani-Ali hang up/open line
	29
	160
	13
	25
	174
	17

	Abandoned Vehicle
	3
	85
	7
	4
	55
	6

	Animal Control
	11
	105
	9
	11
	95
	10

	Accident
	10
	94
	8
	10
	81
	8

	Accident, Priority
	2
	15
	1
	3
	16
	2

	Admin. Police Available
	0
	1
	0
	0
	1
	0

	Admin. Police Unavailable
	2
	19
	2
	0
	4
	0

	Assist Fire
	6
	56
	5
	3
	42
	4

	Law Agency Assist
	76
	694
	58
	68
	561
	56

	Alarm, non-priority
	8
	100
	8
	11
	96
	10

	Hold Up Alarm
	0
	2
	0
	1
	6
	1

	Alarm, Priority
	2
	14
	1
	2
	18
	2

	Area Check
	18
	420
	35
	2
	41
	4

	Arson
	0
	2
	0
	0
	0
	0

	Assault, Report
	11
	56
	5
	3
	41
	4

	Assault, Priority
	5
	67
	6
	2
	48
	5

	Assault, Weapon
	0
	9
	1
	0
	9
	1

	Attempt To Contact
	0
	0
	0
	1
	1
	0

	Attempt to Locate
	0
	1
	0
	0
	2
	0

	Bait Car
	0
	2
	0
	0
	0
	0

	Fireworks
	0
	30
	3
	2
	29
	3

	Bar/Tavern Check
	68
	541
	45
	20
	135
	14

	Bomb Threat
	1
	2
	0
	0
	1
	0

	Burglary Report
	8
	48
	4
	3
	35
	4

	Burglary, Priority
	1
	6
	1
	0
	3
	0

	Camping Complaint
	0
	2
	0
	0
	1
	0

	Crimes Against Children
	0
	15
	1
	3
	19
	2

	Crimes Against Children, Priority
	0
	5
	0
	0
	6
	1

	Civil Problem
	4
	72
	6
	11
	87
	9

	Child Protective Service
	1
	5
	0
	1
	11
	1

	Curfew Violation
	0
	1
	0
	0
	0
	0

	Death Investigation
	0
	8
	1
	0
	4
	0

	Disturbance, Priority
	25
	213
	18
	13
	213
	21

	Disturbance, Vehicle
	0
	17
	1
	0
	8
	1

	Dive, Rescue
	0
	1
	0
	0
	1
	0

	DUI / DUI Emphasis
	16
	115
	10
	6
	103
	10

	Domestic Violence, Physical
	2
	33
	3
	0
	26
	3

	Domestic Violence, Weapon
	0
	2
	0
	0
	1
	0

	Eluding Police
	0
	1
	0
	0
	0
	0

	Escort, Police
	0
	2
	0
	0
	1
	0

	Family Problem
	2
	27
	2
	6
	35
	4

	Fish/Game Violation
	0
	1
	0
	0
	2
	0

	Follow-up
	69
	822
	69
	68
	578
	58

	Foot Patrol
	0
	27
	2
	2
	25
	3

	Fraud/Checks/Forgery
	4
	38
	3
	1
	19
	2

	Gang Activity
	0
	0
	0
	0
	0
	0

	Harassment
	4
	68
	6
	2
	53
	5

	Impound
	0
	3
	0
	1
	5
	1

	Indiscriminate Shooting
	1
	10
	1
	0
	4
	0

	Information/Advise
	32
	439
	37
	49
	359
	36

	Juvenile Problem
	7
	104
	9
	6
	62
	6

	J-Walker
	0
	0
	0
	0
	0
	0

	Kidnapping
	0
	0
	0
	0
	0
	0

	Police Level 2 Status
	1
	22
	2
	2
	7
	1

	Mail In Complaint
	1
	1
	0
	1
	7
	1

	Malicious Mischief
	3
	102
	9
	4
	59
	6

	Malicious Mischief, Priority
	2
	30
	3
	3
	29
	3

	Non-Law, Agency Assist
	3
	35
	3
	3
	14
	1

	Noise Problem
	20
	155
	13
	7
	59
	6

	Block Watch
	0
	10
	1
	0
	1
	0

	Nuisance/Unwanted Guest
	1
	39
	3
	4
	35
	4

	Public Assist
	13
	195
	16
	10
	125
	13

	Alarm, Panic
	1
	6
	1
	0
	5
	1

	Paper Service, Court
	1
	33
	3
	0
	10
	1

	Party Complaint
	1
	23
	2
	0
	14
	1

	Person, Missing/Runaway
	6
	67
	6
	1
	40
	4

	Person, Priority
	1
	10
	1
	0
	7
	1

	Miscellaneous, Police
	0
	16
	1
	0
	11
	1

	Property, Lost/Found/Recovered
	2
	32
	3
	2
	35
	4

	Traffic Emphasis
	0
	15
	1
	4
	59
	6

	Robbery
	0
	0
	0
	0
	1
	0

	Robbery, Priority
	0
	3
	0
	2
	3
	0

	Robbery, Weapon
	0
	0
	0
	0
	0
	0

	Registered Sex Offenders
	0
	18
	2
	0
	33
	3

	Security Check
	77
	1269
	106
	91
	940
	94

	Indiscriminate Shooting
	0
	0
	0
	2
	8
	1

	Reckless Shooting
	0
	0
	0
	0
	3
	0

	Shoplifter
	0
	1
	0
	1
	1
	0

	Special Operation
	0
	5
	0
	0
	1
	0

	Traffic Pursuit
	0
	1
	0
	0
	0
	0

	School Resource Officer
	0
	0
	0
	25
	123
	12

	Subject Stop
	5
	181
	15
	28
	246
	25

	Stake Out
	0
	1
	0
	2
	4
	0

	Substance Abuse
	5
	110
	9
	8
	69
	7

	Suicide/Attempt
	1
	10
	1
	2
	8
	1

	Suicide/Attempt, Priority
	2
	5
	0
	0
	5
	1

	Suicide/Attempt, Weapon
	1
	3
	0
	0
	2
	0

	Suspicious Circumstances
	20
	395
	33
	42
	387
	39

	Suspicious, Priority
	10
	101
	8
	11
	82
	8

	Search Warrant
	0
	2
	0
	0
	0
	0

	Traffic Stop
	73
	802
	67
	82
	818
	82

	Traffic Collision
	0
	0
	0
	0
	0
	0

	Traffic Hazard
	14
	174
	15
	9
	104
	10

	Theft, Report
	9
	140
	12
	14
	123
	12

	Theft, Priority
	4
	35
	3
	3
	23
	2

	Traffic Pursuit
	0
	1
	0
	0
	0
	0

	Training
	0
	12
	1
	3
	18
	2

	Trespass Report
	1
	14
	1
	0
	15
	2

	Trespass, in Progress
	1
	34
	3
	4
	27
	3

	Traffic Problem
	9
	195
	16
	12
	158
	16

	Vehicle Recovery
	3
	18
	2
	1
	12
	1

	Vehicle Theft
	8
	40
	3
	5
	21
	2

	Vehicle Theft, in Progress
	1
	4
	0
	0
	1
	0

	Violation of Court Order
	1
	18
	2
	1
	12
	1

	Violation, in Progress
	0
	5
	0
	1
	9
	1

	Warrant
	10
	77
	6
	9
	92
	9

	Welfare Check
	2
	30
	3
	1
	17
	2

	Totals By Type
	741
	9055
	755
	740
	7000
	700


SULTAN CITY COUNCIL

AGENDA ITEM COVER SHEET

ITEM NO:
Consent C 1 A
DATE:
November 12, 2009

SUBJECT:
Council Meeting Minutes

CONTACT PERSON:
Laura Koenig, Clerk/Deputy Finance Director

SUMMARY:

Attached are the minutes of the October 22, 2009 Council meeting as on file in the office of the City Clerk.

RECOMMENDED ACTION:

Approve as submitted
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The regular meeting of the Sultan City Council was called to order in the Sultan Community Center by Mayor Eslick.   Councilmembers present:  Champeaux (late), Wiediger, Flower, Davenport-Smith and Beeler, Slawson (late) and Blair.
CHANGES/ADDITIONS TO THE AGENDA
Presentation:  Add WWTP Bond Counsel David Thompson

Consent:  Remove excused absence of Councilmembers Slawson and Blair.  

Consent:  Move C4 Interfund Loan to Action
Presentatation:

WWTP GO Bond:  David Thompson, Bond Counsel with K & L Gates, provided an overview the  WWTP bond issue for the upgrade project. Cashmere Valley Bank has offered to provide funding for a single fully registered bank qualified limited tax general obligation bond with a 10 year term with a fixed rate of 5.15%.  The city will be required to make semi-annually payments and could prepay the bond at any time.   The loan fee is $4,000. 

The debt payment schedule has been structured to make two payments of $20,000 plus interest in May and November.  The payment on other bonds and debt service are due in June and December.  The custom debt schedule will cost less over the long run then the level debt service schedule.   

COMMENTS FROM THE PUBLIC:  

Al Hunstad:  The neighbor placed a manufactured home next to his home and did not follow the proper procedures.  The owner has never lived on the property and it is not his primary residence and the city staff knew that.  The property was rented out and it is now empty.  He is willing to testify that the owner has never occupied the property.   The code requires that the person be a resident in order to qualify for an ADU.  The city should file perjury charges.

Robert Keck:   Ask what guidelines are the staff required to follow and are they allowed to sway from rules.  The permit was denied and then it was approved.  Mr. Hunstad went on vacation and returned to find a mobile had been moved in.  The owner has never lived on property and he would like to see corrective action.
Glen Borsema:  When Mr. Bruner approved his permit, he was required to be 150 feet from the river bank per FEMA and there was no cement allowed for sidewalks in the floodplain.  How can this person move a modular in on existing slab and create multiple dwellings 107 feet from the bank.  He is in flood plain, so why was this different?

Kirsten Glebe:  She would like the city to make the citizens aware of rules they are required to follow in the Dyer Addition.  They were told that due to FEMA rules they could not install an additional bathroom.  Why is one person allowed to put in modular and not follow same rules?  The rules should be the same for everyone. 

Steve Hunstad:  What are the rules for people living on Dyer Road.  This person does not live on Dyer and they did not know him until he moved the modular in. 
COUNCILMEMBER COMMENTS

Davenport-Smith:  Attended the ICC conference last week and learned a lot and made contacts with funding agencies.  New funding sources may be available for city projects.  
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Flower:   The Swine flu clinics will be opening for pregnant and 4 month to 6 year olds this weekend.  First shipments of the vaccine are available and the high school will have a flu clinic next month.  High risk medical patients will be able to receive the vaccine.  

Blair:  Is glad to see a good turnout of citizens at the meeting.  Thanks Councilmember Slawson for participating on the Community Transit board; he has been spending a lot of personal time and vacation time attending meetings.

Beeler:  He has heard about the Dyer Road issue and it will be discussed later.  He understands the frustration of the citizens as he would be upset if that happen in his neighborhood.  Heated issues bring people to the meetings – it is why he started to attend and now he has been appointed to the council.  There are a lot of issues coming up such as the Comp plan and the city will need citizen input.  The snow plow was on display tonight; don’t know what type of winter we will have so we need to be ready. 

Mayor Eslick:  There are a lot of citizens here for the Dyer Road ADU issue and the matter is being reviewed by the attorney.  The code is ambiguous and the city must follow the law.  The property is in the flood plain and staff is following directions from her and the attorney.  (Staff noted that other properties were in the floodplain and floodway and it was difficult to find a way to allow any type of permit.  The property under discussion is not in the floodway and the distance from river is not the issue; it is the elevation.)  There was an excellent presentation from the Dispute Resolution Center presentation at Block Watch last night.   The Comp plan update will begin soon and issues such as Dyer problem will be addressed as well as the future of the city and how we will grow.

HEARINGS:  The following hearings were held during the meeting.  Minutes are included as a separate report.
1) 2010 Preliminary Budget
2) 2010 Property Tax Levy

3) Greens Estate Developer Agreement
CONSENT AGENDA:    The following items are incorporated into the consent and approved by a single motion of the Council.   On a motion by Councilmember Champeaux, seconded by Councilmember  Slawson, the consent agenda was approved as amended.  Champeaux – aye; Wiediger – aye; Davenport-Smith – aye; Flower – aye; Blair – aye; Beeler – aye,
The following items are incorporated into the consent agenda and approved by a single motion of the Council.

13) Approval of the October 8, 2009 Council Meeting Minutes as on file in the Office of the City Clerk.

14) Approval of Vouchers in the amount of  $118,167.35 and payroll through October 2, 2009      in the amount of $79597.22 to be drawn and paid on the proper accounts.
15) Award of bid to Whitney Equipment Company in the amount of $17,450 for the necessary materials and equipment to convert the Water Treatment Plant from gas chlorination to hypochlorination.

16) Authorization for an exemption from the noise ordinance for WSDOT for improvements on US 2 from April 1, 2010 to December 31, 2010.

17) Approval of the October 13, 2009 Special Council Meeting Minutes as on file in the Office of the City Clerk
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ACTION ITEMS:
Ordinance 1059-09 Wastewater Treatment Plant Bond:

The issue is the adoption of Ordinance 1059-09 to approve a single fully registered bank-qualified limited tax general obligation bond in the amount of $400,000 with Cashmere Valley Bank to complete the funding for the Centrifuge project.   

Cashmere Valley Bank has offered to provide funding for a single fully registered bank qualified limited tax general obligation bond with a 10 year term with a fixed rate of 5.15%. The city will be required to make semiannually payments and could prepay the bond at any time.   The loan fee is $4,000. The debt payment schedule has been structured to make two payments of $20,000 plus interest in May and November.  The payment on other bonds and debt service are due in June and December.  

The Cashmere Valley Bank option provides flexibility for the city.  As the city seeks additional funding for the WWTP project it is essential the city be able to pay off existing debt when funds are available.  For planning and budgeting purposes, structured debt payments are preferable.    

On a motion by Councilmember Blair, seconded by Councilmember Slawson, the Mayor was authorized to sign the Offer Letter from Cashmere Valley Bank and Ordinance 1059-09 was adopted on a first reading.  All ayes.
Ordinance 1062-09 2010 Tax Levy for GO Police Bond:

The issue before the Council is the introduction of Ordinance 1062-09 which sets the tax levy for the 2004 General Obligation Police Bond.  The amount of the levy for 2010 is $30,085.  This is a 20 year bond issue with average payments of $31,000 per year.  Additional property taxes are levied annually to cover the cost of the bonds.  The average cost per household is $19.25 per year
On a motion by Councilmember Slawson, seconded by Councilmember Wiediger, Ordinance 1062-09, setting the 2010 Tax Levy for the General Obligation Police bond was introduced for a first reading and passed on for a second reading. All ayes, except Councilmember Champeaux who voted nay.

Ordinance 1063-09 Property Tax Levy

In accordance with RCW 84.55.120, a taxing district with regular levies must hold a public hearing on the proposed increase and use of property tax funds.  The hearing was held earlier in the meeting.  Ordinance 1063-09 sets the regular property tax levy for 2010 and provides for a 1% increase ($6,653) over the 2009 levy.  Included in the total levy amount is $5,139 for new construction and $1,401 in refunded amounts.  The total tax levy is $678,480.  

The funds will be used for General Fund and Street purposes.  The budget provides for $81,300 to be used for Street maintenance and operations which leaves a balance of $597,171 to be distributed.  The proposed budget for General Fund includes $584,046 for property tax revenues to be used for administration costs, law enforcement, planning and library services.  Staff recommends the balance of $13,085 anticipated property taxes be placed in the General Fund Contingency Fund.
On a motion by Councilmember Slawson, seconded by Councilmember Champeaux, Ordinance 1063-09 setting the 2010 property tax levy was introduced and passed on to a second reading.  All ayes except Councilmember Flower who voted nay.  
Ordinance 1064-09 IT Fund:

At the Budget workshop, the Council discussed establishing an IT (Information Technology) fund to accurately track the cost of internet service, web page management, computer and software maintenance and to provide for electronic equipment replacement.  The operating funds will transfer funds to cover the cost of IT services based on the budget and needs of each department.  
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Ordinance 1064-09:  On a motion by Councilmember Beeler, seconded by Councilmember Flower, Ordinance 1064-09 establishing an IT Fund was introduced and passed on to a second reading.  All ayes.
Student Representative:  
The issue before the City Council is to confirm Mayor Eslick’s appointment of Stephanie Morrill as Student Representative on City Council, and Nic Gregg as the alternate Student Representative on Council effective October 22, 2009 – June 30, 2010.   The City received six applications for the position. 

Stephanie Morrill advised that she was honored to have the position and was looking forward to getting involved with the City.

Nic Gregg advised he was thankful to be appointed to the position.  This is his first Council meeting and he is looking forward to attending more.
On a motion by Councilmember Slawson, seconded by Councilmember Flower, the Mayor’s appointment of Stephanie Morrill as the Council Student Representative and Nic Gregg as the alternate representative was confirmed.  All ayes.  
Jackson Hydroelectric Project Off License Agreement:

The issue before the city council is to authorize the Mayor to sign the Off-License Agreement with Snohomish County Public Utility District for the Henry M. Jackson Hydroelectric Project.

The Snohomish County Public Utility District No. 1 (PUD) has been working with stakeholders including Sultan and Fire District 5 since 2005 to renew the federal license to operate the PUD hydroelectric dam on the Sultan River.  The Off-License Agreement has been negotiated separately between the City of Sultan and PUD.  The Off-License Agreement addresses issues such as public safety and property easements and acquisitions that are unique to the Sultan community.  The Off-License Agreement is different than the Settlement Agreement which included all the stakeholders in the process.   

There are five parts to the Off-License Agreement.  The total package value is $950,000 over the proposed 50- year life of the license to operate the hydroelectric project.  

1.  $250,000 payment in cash within 90-days of PUD receiving regulatory approval from FERC.  The Council has discussed using these funds to purchase and install a dam safety warning system.

2. $250,000 payment on or prior to January 1, 2032 (approximately half-way through the 50-year license agreement).  The purpose of the payment would be to upgrade the dam safety warning system for the remainder term of the license.  

3. $2,500 annual payment to maintain the dam safety warning system and providing emergency training.  The annual payment will be increased annually by 3.0% ($283,000 paid over 50 years).  
4. $127,000 to purchase easements in Reese Park and Osprey Park for habitat enhancement projects required by the Settlement Agreement.  Note, PUD has amended the earlier proposal and is requesting 10-years to execute an option to purchase the easement.

5. $40,000 to purchase a wetland parcel owned by the city adjacent to Osprey Park.  The purchase would take place within 90-days of PUD receiving regulatory approval from FERC.

Discussion was held regarding the ten year option for the easement without payment as most options require some type of payment; no deadline for off-license agreement; kudos to staff on the work to get money for the siren system; and the purchase an option. 
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Jackson Hydroelectric Project Off License Agreement:   On a motion by Councilmember Slawson, seconded by Councilmember Flower, the Mayor was not authorized to sign the Off-License Agreement between the City and Snohomish County Public Utility District No. 1 for the Henry M. Jackson Hydroelectric Project and to staff was directed to bring the matter back for action.  All ayes. 
Interlocal Agreement with Snohomish County for Jail Services:

The Jail services contract with Snohomish County expires at the end of 2009 and the County proposed a new four year contract for services.  We must have a signed jail services contracts in place to book and house all misdemeanor and gross misdemeanor suspects and inmates.    The contract has been changed to remove the three tiers of contract which allowed some cities with more robust budgets to secure a higher level of service than other cities.  The tier system would require smaller cities to remove their inmates from the County Jail before larger cities, if the jail were overcrowded.  The old contract did not give as many “Community Corrections” alternatives to incarcerations.   

Because of the climbing costs of booking and incarceration of city prisoners, Sultan and many other cities have looked to other city and county jails such as Chelan County for jail services contracts at a lower cost.  Sheriff Lovick has stated that he wants to be the jail service provider for all Snohomish County cities and by meeting with other police chiefs and city officials within Snohomish County we have been able to collectively discuss the “draft” contract and identify changes that are beneficial to all the cities.  

On a motion by Councilmember Blair, seconded by Councilmember Flower, the Mayor was authorized to sign the Interlocal Agreement with Snohomish County for Jail Services and to direct staff to pursue other options.  All ayes.  
Sander Purchase:
The issue before the City Council is to award the bid for a stainless steel sander to The Fab Shop in the amount of $9,817.99 plus WA sales tax.   The sander will be mounted onto the 1980 International Dump Truck.

On a motion by Councilmember Champeaux, seconded by Councilmember Beeler, the bid for the sander was awarded to the Fab Shop in the amount of $9,817.99 plus tax.  All ayes.  

Richard Little Professional Service Contract:

The issue before the City Council is to authorize the Mayor to sign a professional services contract with Richard Little not to exceed $12,000.  The city council discussed Mr. Little’s contract at the budget retreat on October 7, 2009 and at the regular council meeting on October 8, 2009.  The council expressed concerns over spending $23,000 on government relations for two reasons:  1) the legislative session will be working on the supplemental budget and it may be difficult for the legislature to earmark money for capital improvements; 2) in 2010 the sewer operating fund will pay $335,000 in debt service for the public works trust fund loan.  This is putting pressure on revenues needed to replace aging pumps and mixers at the plant.

The city council directed staff to work with Mr. Little to reduce the contract limit to provide more revenues for equipment replacement.  City staff recommends reducing the contract amount from $23,000 to $12,000.  Mr. Little has agreed to reduce his monthly rate from $3,000 to $2,000.  The contract will end in February 2010 rather than March 2010.  The contract includes $800 for two trips to Washington DC. One trip in December 2009 and a second trip in April 2010.  

On a motion by Councilmember  Flower, seconded by Councilmember  Slawson, the Mayor was authorized to sign a professional service contact with Richard Little in an amount not to exceed $12,000.  All ayes. 
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Sewer Line Repair – Alder: 

The issue before the Council is to authorize the repair of the sewer line behind City Hall.  An 8” concrete pipe approximately 90LF westerly of the manhole on 4th street is broken, which apparently caused the blockage in the line and the filling of the 4th Street manhole. This blocked 4th Street manhole also apparently caused the sewer service blockage to rental units adjacent to the Coastal Community Bank.  The staff requested bids from seven contractors to pipe burst and repair the sewer line.  The low bid received was from Buno Construction

On a motion by Councilmember Blair, seconded by Councilmember Flower,  the contract with Buno  Construction to complete the repair on the sewer line was approved the price outlined in their bid including the cost for the performance bond.  All ayes.
Resolution 09-10 Greens Developer Agreement:

The Developer of Greens Estate PUD is requesting a Developer Agreement to accompany their submittal of the Final PUD Application.  RCW 36.70B.170(1) requires Developer Agreements to be adopted by Resolution after a Public Hearing.  Council has conducted a Public Hearing

On a motion by Councilmember Flower, seconded by Councilmember Slawson, Resolution 09-10, Greens Developer Agreement was adopted.  All ayes.  
Resolution 09-23 to revise the terms of the General Fund interfund loan.

The issue before Council is to revise the terms of the Interfund Loan from the CR Utility Fund to the General Fund.  The current balance of the loan is $109,000.  The balance of principle at the end of the year will be $102,000.  Unpaid interest is an additional $20,054 as calculated by the State Auditor.  Staff recommends the monthly principle payment amount be increased from $3,500 to $4,250 and that the transfer be done on a quarterly basis ($12,750 per quarter).  This will provide for full payment of the loan by the end of 2011.  

Discussion was held regarding continuing the same level of payments; auditor’s requirement to comply with the loan agreement; the interest rate and how it was calculated.

On a motion by Councilmember Flower, seconded by Councilmember  Slawson, Resolution 09-23 was continued to the next meeting.  All ayes. 

DISCUSSION

Comprehensive Plan Docket 2009:

In conformance with State Statutes, the Sultan Municipal Code (SMC) Chapter 16.134.070D provides that the Docket for proposals to amend the Comprehensive Plan is open once each year.  The deadline for submittal of Docket proposals is April 1st of each year.  At its June 25, 2009 Meeting, the Council approved the 2009 Docket. The approved Docket includes five (5) items recommended by the Planning Board and one from a property owner.

The Docket contains the following City sponsored items:

1. Amend Comprehensive Plan Text to provide for Public/Institutional Zone as an Overlay Zone indicating the location of public property. (This Overlay Zone will show the location of public property and set the uses available, while retaining the underlying zoning in case the public agency sells the land to a private owner.  It is easier to remove the Overlay Zone than it is to go through a full-scale Zone Change)  The Comprehensive Plan Text Amendment will authorize the creation of the Overlay Zone in the Zoning Section of the Unified Development Code, Sultan Municipal Code (SMC) Title 16.

2. Amend the Comprehensive Plan Future Land Use Map (Figure LU-1) to designate the north portion of Reese Park and the Water Treatment Plant site as Low-Moderate 
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Density Residential and provide Comprehensive Plan direction for zoning the properties as P/I on the Official Zoning Map.
3. Assessment and possible Amendment of Comprehensive Plan Policies on Population and Economic Development, Section 2.2, Goals and Policies, General, #12, #13, and #14.
4. Amend the Industrial Park Master Plan to remove the requirement for all development to be subject to the Binding Site Plan Process.

5. Amend Comprehensive Plan at Figure T-1, and Table T-3 to change names of City Street Classifications to agree with State and Federal Classifications for Communities with population size of Sultan.

Davenport-Smith asked if item 5 had anything to do with making streets arterials?  Staff advised that it was more housekeeping for grant agencies and would not make the streets arterials..  

Stop the Clock:  On a motion by Councilmember Slawson, seconded by Councilmember Wiediger, the clock was stopped at 10 PM.  All ayes. 

Accessory Dwelling Units:

ADU’s in SMC 16.25 can be either attached to, or detached from the primary residential unit.  They are limited to 650 sq.ft.  One ADU is allowed on any lot that is occupied by a single-family residence that has sufficient room for the both structures to meet yard requirements and setbacks.  The property owner is required to occupy one of the units as their “permanent and principal residence” and the ADU must be removed (or decommissioned if an attached unit) if the property owner no longer resides on the property.
In 1993, the Washington Legislature adopted RCW 43.63A.215.  This Statute was a State-level override of local Zoning Codes, requiring that local jurisdictions: (Counties exceeding population of 125,000; and Cities exceeding 20,000) provide for “Accessory Apartments” in their Single-Family Residential Zones. The purpose was to provide a tool to increase densities in Urban Areas, and provide more Affordable Housing.  In 1993, even though the City of Sultan was not specifically covered by the Statute (population under 20,000) the City Council adopted Ordinance 823-03 creating SMC Chapter 16.25, “Accessory Dwelling Units” (ADU’s)
Discussion was held regarding the ADU addition in Dyer and whether it complied with the code.  There was a prior issue with the septic system but the owner has signed all the required documents and complied with the code.  There is no definition of a principal residence in the code; the intent of the code is clear but there is no time limit set for how long one must live at the premise.

Other permits have been issued to provide housing for relatives for medical reasons; review can be done on a case by case basis based on the facts; the city needs to define permanent residence; 

financially a person cannot afford to fix something up and then not be able to use it if the family member is not there; enforcement could be an issue.  The Council must consider if they want to revise the code or repeal it.   Staff will bring back options for the council to consider.  

Juvenile Justice Advisory Committee Grant:

The issue before the City Council is to discuss the possibility of a partnership grant application between the City of Sultan and the Volunteers of America, Gold Bar and Index to fund a Teen Court

The grant would be for $37,000.  The Volunteers of America are not an eligible agency to apply for this grant.  Only municipal governments or Indian Tribes are eligible applicants.  The City of Sultan would act as lead agency on the grant application and the Volunteers of America would operate the program, prepare and submit all quarterly and annual reports and provide the 50% in-kind match requirement.  Staff was directed to prepare the application for further action.
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PUBLIC COMMENT ON AGENDA ITEMS ONLY
Al Hunstad:  It is not fair to repeal the ADU code as someone may need it to help an ill relative.  The issues in their neighborhood was not the moving in of the house’ it was how they did it.  Staff did not provide a good definition of the code and were rude in their treatment of him.  The mobile home will depreciate other properties.  This would be okay if it were for medical reasons but that was not what the owner said they were doing.  The owner knew he was not going to leave there as the property was rented out. 

Keith Arndt:   In Monroe, the ADUs are tied to duplex provisions.  The limitation is that it be attached not above the garage and their code addresses ingress/egress and square footage.  He is bothered by comments the the use must be decommission if the owner moves out as it is a waste of money for the property owner..

Frank Linth:   The City should eliminate the ADU code.  There are provisions for medical reason additions to residences that the permit must be renewed annually.

EXECUTIVE SESSION:  On a motion by Councilmember Blair, seconded by Councilmember Davenport-Smith,  the Council adjourned to executive session for five minutes to discuss real estate acquisition.  All ayes.
Adjournment:  On a motion by Councilmember Davenport-Smith, seconded by Councilmember Flower, the meeting adjourned at 10:53 PM.  All ayes.







Carolyn Eslick, Mayor

Laura J. Koenig, City Clerk

SULTAN CITY COUNCIL

AGENDA ITEM COVER SHEET

ITEM NO:
Consent C 1 B

DATE:
November 12, 2009

SUBJECT:
Council Meeting Minutes

CONTACT PERSON:
Laura Koenig, Clerk/Deputy Finance Director

SUMMARY:

Attached are the minutes of the October 22, 2009 Public Hearing on the 2010 Preliminary Budget as on file in the office of the City Clerk.

RECOMMENDED ACTION:

Approve as submitted
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The Public Hearing on the 2010 Preliminary Budget was called to order by Mayor Eslick .   

Councilmembers present:  Champeaux, Slawson Wiediger, Flower, Davenport-Smith, Blair and Beeler.

Staff Report: 

The issue before the City Council is to review the Mayor’s 2010 Preliminary Budget and hold the budget hearing as required by state statute (35.33 RCW).  

General Fund:

Overall, the City of Sultan is fortunate.  The economic downturn which began in late 2008 seriously affected cities and counties across Washington State dependent on collecting increasing sales tax revenues.  Because the city’s sales tax revenues are low ($56.42 compared to a statewide average of $103.41), Sultan has been able to weather the current economic storm without having to cut levels of service.  

In fact, over the last 18 months, Sultan residents have been seeing increasing levels of services and a new commitment by the city to deliver services to neighborhoods.  Much of the credit goes to the city council for making difficult decisions regarding contract services and user fees for water, sewer and garbage.  

The other key factor has been a renewed commitment on the part of Sultan’s citizens to give back to the community.  The widely popular Adopt-a-Street and Graffiti Removal programs are just two examples of how citizens in Sultan are making a difference.  

The proposed 2010 budget continues to improve the city’s long-term financial health and improve levels of service while addressing state mandates to update the 2004 comprehensive plan as required under the Growth Management Act.

The primary focus for 2010 will be to complete the majority of the technical work for the 2011 comprehensive plan update.  This should leave the city well positioned to adopt the comprehensive plan before the December 1, 2011 deadline.  

The budget is balanced with a very marginal ending fund balance of $524.64.   The City will need to carefully monitor revenues and reduce expenditures if necessary.  As in past years, our financial position on July 1, will be an important indicator.  The staff recommendation is to limit expenditures in the first four months of the year until property tax receipts are received.  The COLA is a negative  -.07, however medical and dental insurance premiums will increase by 5%-9%.   Most General Fund departments have decreased expenses with the exception of Community Development which will incur expenses for the comprehensive plan update.  

Brief discussion was held on the decreased revenues for the Violations Bureau and interest income; the number of building permits anticipated (6); the 1% increase of property taxes; and the need to have a larger ending fund balance.

Enterprise Funds:

The Public Works Department provides services through several funds and provides park, streets, water, sewer, storm and garbage services.

Parks:

The goal of the parks and streets is to serve our community in the best way possible with a lean budget, maintaining quality workmanship and professionalism.

Since the first presentation on October 7, 2009 Council Retreat there have been minimal changes. The primary change is including the volunteer supplies provided by the city and park signs to be installed with the rules on them.
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Streets:

Streets are funded through Property Taxes, B & O Taxes, and Utility Taxes.  In 2010 Public Works will maintain the gravel roads and complete a patching and chip-seal project on 8th Street.

Revisions in the street fund include shared costs and adopt street signs. Included in the Operation Transfer Out in 10,000 in the Equipment Reserve Fund (104) to be used for sweeper replacement.  These changes are based on input from the October 7, 2009 presentation.  The ending street fund balance at this time is a positive $10,813.00

Cemetery:
Continuing to maintain Sultan’s beautiful cemetery has been a goal of the Sultan Staff. Revenues were down by 50% in 2009. The 2010 budget anticipates $31,500 in revenues, cuts were made accordingly. The cemetery rate study and niche wall are postponed until revenues increase.  Volunteers continue to provide help by cleaning headstones in the city cemetery. Cemetery Fund Professional Services will provide $450.00 for Union Negotiations of represented personnel.

Cemetery Fund is balanced with $410.00 ending balance.

Equipment Reserve Fund:
The Public Works Department has several pieces of equipment to operate and maintain. For several years the city has set aside funds for garbage truck replacement. In recent years the city has been working towards an equipment replacement fund by setting aside funds from several departments to fund the 104 account to replace or purchase equipment to be use in the enterprise funds.

Staff has set aside funds in the 2010 budget for a sweeper, utility pickup truck, automated garbage collection system, and mowers. $80,850.00 is being transferred from various enterprise funds into the equipment replacement fund.

Water Fund:
This fund is for the operation and maintenance of the water treatment and distribution system, which includes a 360 acre Watershed. The water department supplies water to approximately 1700 households and businesses in the Sultan area. In 2010 the city will spend $10,000 on electronic water meter meters. The water department will continue with the fire hydrant program and the meter replacement program in 2010. New case law requires the city general fund to pay for the fire hydrant repair and maintenance program.

The city will be transferring $152,000 from water reserve fund to cover debt service on the 2003 plant upgrade. 

Ending fund balance at this time is $64,157.00, positive, in the water operating fund. 

Sewer Fund:
  Provides an outstanding service to the citizens of Sultan, keeping the discharge water from the treatment plant pristine. In 2009 the staff at the wastewater treatment received an award from the Department of Ecology for no violations of discharge from the wastewater treatment plant. The wastewater collection system has inflow and infiltration that is a huge factor at the treatment plant, the engineering department is continuing to work on the flow monitoring of the collection system.

Debt service payments will continue being a problem in the sewer fund in 2010, 2011, and 2012 until the $1,000,000 Public Works Trust Fund Loan is repaid.

The plant has several pieces of equipment, pumps, motors, and bearings, at or nearing the end of its useful life. The plant staff identified $249,800 in needed equipment replacement and repair. Because of debt service payments being transferred from operating fund the request for equipment replacement and repair was reduced to $65,070.  Revenues were increased, $140,000, after comparing the sewer rate study with the projected revenue sources. In previous 
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years the city has paid $52,433 and $65,000 for sludge hauling in 2010 the city is budgeting $20,000 for sludge hauling thanks to the council providing funding for the centrifuge project.

After the October 8th council meeting and the revenue adjustment repair and maintenance was increased to complete additional motor and pump rebuilds.  Capital Equipment was reduced by planning to rebuilding pieces of equipment and not replace with upgraded equipment. Originally equipment was going to be replaced with the new plant construction which has been temporarily postponed.

Currently balanced with and ending positive balance of $37.00.

Garbage Fund:  Sultan provides garbage service to the citizen’s three days per week, Monday, Thursday, and Friday. The city has a franchise agreement with Allied Waste for recycling which is critical in the waste stream flow in Sultan as well as Snohomish County.  No changes are proposed in the garbage, the recycling franchised was negotiated in 2009.  Professional services was reduced to $13,000 to complete the Garbage Rate Study by FCS, Inc. and includes title 13 review and union negotiations.

The ending fund balance at this time is a positive $41,416.00

Stormwater Fund:
The Stormwater utility was created in 2008 and the city started collecting fees in 2009. Revenues in the stormwater utility were forecast be to $100,000 and will actually be around $80,000.   Changes were made to better reflect the actual city cost incurred and revenues received in 2009.

Ending fund balance is positive $547.00

Discussion was held regarding equipment replacement and depreciation; debt service payments; and the revison to the Stormwater budget. 

Debt Service and Miscellaneous Funds

The City has General Obligation debt for the Community Center and Police Equipment.  The City pledges the assets of the city (property taxes) to pay the general obligation bonds for the Community Center.  The Police equipment bonds were a voted issue and additional property tax is assessed to make annual payments.

The Water and Sewer Funds have revenue bonds and PWTF loans for capital projects.  The assets of the Water and Sewer Utility are pledged to make payments.  The source of funding for payments is user fees, capital facility fees and reserve funds. 

The City has several reserve and special purpose funds included in the annual budget.  These funds are reserve for capital and for accounting for special revenues and program.

Capital Budget:

The 2010 Capital Budget outlines the proposed project expenditures and revenue sources for the capital projects in 2010.  The proposed budget includes street projects, park improvements, waterline replacement and continued work on the wastewater treatment plant.  Revenue sources will be limited and the projects will proceed as funds are available.

Public Input

Keith Ardnt:  Has attended the budget hearings for the past five years and there has been a marked difference over past two years.  Applauds the staff for their work and for the Council taking time for the hearings.
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On a motion by Councilmember Slawson, seconded by Councilmember Wiediger, the public meeting was closed.  All ayes.  







Carolyn Eslick, Mayor

Laura J. Koenig, City Clerk

SULTAN CITY COUNCIL

AGENDA ITEM COVER SHEET

ITEM NO:
Consent C 1 C

DATE:
November 12, 2009

SUBJECT:
Council Meeting Minutes

CONTACT PERSON:
Laura Koenig, Clerk/Deputy Finance Director

SUMMARY:

Attached are the minutes of the October 22, 2009 Public Hearing on the 2010 Property Tax Levy as on file in the office of the City Clerk.

RECOMMENDED ACTION:

Approve as submitted
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The Public Hearing on the 2010 Property Tax Levy was called to order by Mayor Eslick .   

Councilmembers present:  Champeaux, Slawson, Wiediger, Flower, Davenport-Smith, Blair and Beeler.
Staff Report: 
The issue before the Council is to hold a public hearing on the proposed use of 2010 property taxes and to have the first reading of Ordinance 1063-09 (Attachment A) which sets the property tax levy for the 2010.

In accordance with RCW 84.55.120, a taxing district with regular levies must hold a public hearing on the proposed increase and use of property tax funds.  The ordinance must be adopted and filed with the County on or before November 30th.

Ordinance 1063-09 sets the regular property tax levy for 2010 and provides for a 1% increase ($6,653) over the 2009 levy.  Included in the total levy amount is $5,139 for new construction and $1,401 in refunded amounts.  The total tax levy is $678,480.  We have not received the revised assessed valuation numbers from Snohomish County so we are not able to calculated the per thousand rate.  Based on the 2009 assessed value, the amount is $1.41 per thousand.

The funds will be used for General Fund and Street purposes.  The budget provides for $81,300 to be used for Street maintenance and operations which leaves a balance of $597,171 to be distributed.  The proposed budget for General Fund includes $584,046 for property tax revenues to be used for administration costs, law enforcement, planning and library services.   Staff recommends the balance of $13,085 anticipated property taxes be placed in the General Fund Contingency Fund.

Council Discussion:

Brief discussion was held regarding using the additional money for street purposes instead of putting into the contingency fund.  Contingency funds can be used if an emergency occurs.  One of the budget goals of the Council was to rebuild the reserve fund for the General Fund.  Funds were set aside in 2008 and this will be another step towards replenishing the fund.

Public Input

None

On a motion by Councilmember Slawson, seconded by Councilmember Davenport-Smith , the public meeting was closed.  All ayes.  







Carolyn Eslick, Mayor

Laura J. Koenig, City Clerk
SULTAN CITY COUNCIL

AGENDA ITEM COVER SHEET

ITEM NO:
Consent C 1 D

DATE:
November 12, 2009

SUBJECT:
Council Meeting Minutes

CONTACT PERSON:
Laura Koenig, Clerk/Deputy Finance Director

SUMMARY:

Attached are the minutes of the October 22, 2009 Public Hearing on the Greens Estate Developer Agreement as on file in the office of the City Clerk.

RECOMMENDED ACTION:

Approve as submitted
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Greens Estate PUD Developer Agreement:
The Public Hearing on the Greens Estate PUD Developer Agreement was called to order by Mayor Eslick .   

Councilmembers present:  Champeaux, Slawson, Wiediger, Flower, Davenport-Smith, Blair, and Beeler.
Staff Report: 
The Developer of Greens Estate PUD requested a Developer Agreement to accompany their submittal of the Final PUD Application.  RCW 36.70B.170(1) requires Developer Agreements to be adopted by Resolution after a Public Hearing.

Staff has been working with the Developer and the City Attorney to finalize a Developer Agreement.  The Developer Agreement and a Resolution 09-10 was presented at the June 25, 2009 Meeting.  The Council asked Staff to clarify the relationship between the proposed Developer Agreement and the Utility Connection Policies and Fees before approving the Developer Agreement and the Greens Estate Final PUD.

The Council is now moving forward to adopt policies and procedures for Utility Connections.  The Utility Connection issue is now separated from the Development Agreement and the Final PUD Approval.  The City Attorney and the Developer’s Attorney have finalized a revised Developer Agreement.

Council is now in a position to proceed with a Hearing on the Developer Agreement as part of the process of approving the Final PUD.  

Public Input

Craig Sears:  Representative for Sultan 144 LLC.  It has taken a long time to get to this point and he is looking forward to a long term relationship with the City.  They have chosen to build their way out of the economic issues and will continue to build more homes next year.  Seven homes have sold since March.

Council Comments:

Champeaux:   Thanked Mr. Sears for his work with the City – it has been a great relationship. 

Flower:   The builders are doing good work in Skoglund Estate and the City looks forward to the work in this development.

Slawson:  Thanked Mr. Sears for his work.  

On a motion by Councilmember Davenport-Smith, seconded by Councilmember Wiediger, the public meeting was closed.  All ayes.  







Carolyn Eslick, Mayor

Laura J. Koenig, City Clerk
SULTAN CITY COUNCIL

AGENDA ITEM COVER SHEET

ITEM #:
Consent C 2

DATE:
November 12, 2009

SUBJECT:
Voucher Approval

CONTACT PERSON:
Laura Koenig
, Clerk/Deputy Finance Director


SUMMARY:


Attached are the vouchers for approval in the amount of $167,602.25 and payroll through October 30, 2009 in the amount of $84,897.15 to be drawn and paid on the proper accounts.

Due to the cancellation of the second meeting, the Council Sub-Committee (Slawson, Champeaux and Davenport-Smith) will need to meet briefly during the week of November 23, 2009 for a supplemental voucher review and approval.

FISCAL IMPACT:
$252,499.40
RECOMMENDATION:


Approve the payment of vouchers as submitted.


City Of Sultan
Voucher Approval

November 12, 2009

I, the undersigned, do hereby certify under penalty of perjury, that the materials have been furnished, the services rendered, or the labor performed as described hereon, and that the claim is just, due and an unpaid obligation against the City of Sultan, and that I am authorized to authenticate and certify to said claim.

Laura J. Koenig, Clerk/Deputy Finance Director

We, the undersigned City Council of Sultan Washington, do hereby certify that the merchandise or services hereinafter specified have been received and the claims are approved for payment in the following amounts:



Payroll Check #15019-15031

$ 19,696.43



Direct Deposit #22-21


$  42,487.35



Benefits Check #


$  



Tax Deposit
#22-23


$  22,713.37



Accounts Payable



Check #24243-24290


$167,602.25



ACH Transactions


$    
0
(Dept of Rev – Excise)



TOTAL




$252,499.40

Bruce Champeaux, Councilmember


Steve Slawson, Councilmember

Ron Wiediger, Councilmember


Sarah Davenport-Smith, Councilmember
Jim Flower, Councilmember



Kristina Blair, Councilmember
Jeffrey Beeler, Councilmember
CITY COUNCIL 
AGENDA ITEM COVER SHEET

ITEM NO:
 Consent C 3
DATE:

November 12, 2009

SUBJECT:

Adoption of Ordinance 1062-09 setting the tax levy for 2010


for the 2004 GO Police Bond

CONTACT PERSON:
Laura Koenig, Clerk/Deputy Finance Director

ISSUE:

The issue before the Council is the adoption of Ordinance 1062-09 (Attachment A) which sets the tax levy for the 2004 General Obligation Police Bond.  The amount of the levy for 2010 is $30,085.  The ordinance was introduced at the October 22, 2009 Council meeting.  
SUMMARY:

In 2004 the City issued bonds to pay for the 800 MHz communication system and for capital improvements to the Police Station.  An ordinance must be adopted as part of the budget process to levy the required taxes to meet the annual payment.  

In 2009, the City transferred the balance of the funds in Fund 110, Police Bond Fund, into the bond payment fund.  This provided $8,337 of funds for future bond payments.

This was a 20 year bond issue with average payments of $31,000 per year.  Additional property taxes are levied annually to cover the cost of the bonds.  The average cost per household is $19.25 per year.  

Revenues:
$30,400  tax levy on real property

Expenses:
$30,400  bond principal and interest

	
	205 GO POLICE BOND - REVENUES
	
	
	

	
	
	2007
	2008
	2009
	2010 

	Account
	Description
	Actual
	Actual
	Adopted
	Proposed

	
	
	
	
	
	

	205-000-308-10-000
	Beginning Fund Balance
	15,550
	16,034
	0
	0

	205-000-311-11-000
	Property Tax
	30,834
	30,739
	30,595
	30085

	205-000-361-11-000
	Investment Interest
	1,116
	636
	765
	310

	
	TOTAL REVENUE
	47,499
	47,409
	31,360
	30,400

	
	
	
	
	
	

	
	
	
	
	
	

	
	205 GO POLICE BOND - EXPENDITURES
	
	
	

	
	
	2007
	2008
	2009
	2010

	Account
	Description
	Actual
	Actual
	Adopted
	Proposed

	205-205-591-80-410
	Professional Services
	0
	304
	300
	315

	205-205-591-80-700
	Bond Payment - Principal
	15,000
	15,000
	15,000
	15,000

	205-205-591-80-800
	Bond Payment - Interest
	16,465
	16,045
	15,595
	15,085

	
	TOTAL EXPENDITURES
	31,465
	31,349
	30,895
	30,400


STAFF RECOMMENDATION

Move to adopt Ordinance 1062-09, setting the 2010 Tax Levy for the General Obligation Police bond. 

Attachments:

A. Ordinance 998-08 




ATTACHMENT A

CITY OF SULTAN

SULTAN WASHINGTON

ORDINANCE 1062-09
AN ORDINANCE OF THE CITY OF SULTAN FIXING THE AMOUNT


 OF TAXES TO BE LEVIED FOR THE GENERAL OBLIGATION BONDS

 AS APPROVED BY THE VOTERS ON TAXABLE PROPERTY WITHIN
THE CITY OF SULTAN FOR THE YEAR 2010
WHEREAS, Proposition No. 1 Emergency Radio System and Health and Safety Bonds was approved by the voters on September 14, 2004, and

WHEREAS, that election allowed bonds to be issued and a regular property tax to be levied each year for a maximum term of 20 years, and

WHEREAS, the bonds have been issued and taxes need to be collected, now therefore
BE IT ORDAINED BY THE CITY COUNCIL OF THE CITY OF SULTAN that Snohomish 

County tax the City’s taxpayers for the year 2010 for a total of Thirty thousand and eighty five dollars and 00/100 ($30,085.00) so as to cause collection of these funds to cover the cost of the required bond debt service payments.
Effective Date:  This ordinance shall be in full force and effect five days after publication as required by law.

REGULARLY ADOPTED  this 12th day of November 2009.




















Carolyn Eslick, Mayor

Attest:

Laura J. Koenig, City Clerk

Approved as to form:

Margaret King, City Attorney

Published:  
 CITY COUNCIL 
AGENDA ITEM COVER SHEET

ITEM NO:
Consent C 4
DATE:

October 22, 2009
SUBJECT:

Ordinance 1063-09 Setting the tax levy for the 2010 Property Taxes

CONTACT PERSON:
Laura Koenig, Clerk/Deputy Finance Director

ISSUE:

The issue before the Council is the adoption of Ordinance 1063-09 setting the levy for 2010 property taxes.  A public hearing on the proposed use of 2010 property taxes was held on October 22, 2009 and the ordinance was introduced for a first reading.

SUMMARY:

In accordance with RCW 84.55.120, a taxing district with regular levies must hold a public hearing on the proposed increase and use of property tax funds.  The ordinance must be adopted and filed with the County on or before November 30th.

Ordinance 1063-09 sets the regular property tax levy for 2010 and provides for a 1% increase ($6,653) over the 2009 levy.  Included in the total levy amount is $5,139 for new construction and $1,401 in refunded amounts.  The total tax levy is $678,480.  We have not received the revised assessed valuation numbers from Snohomish County so we are not able to calculated the per thousand rate.  Based on the 2009 assessed value, the amount is $1.41 per thousand.

The funds will be used for General Fund and Street purposes (Attachment B).  The budget provides for $81,300 to be used for Street maintenance and operations which leaves a balance of $597,171 to be distributed.  The proposed budget for General Fund includes $584,046 for property tax revenues to be used for administration costs, law enforcement, planning and library services.   Staff recommended the balance of $13,085 anticipated property taxes be placed in the General Fund Contingency Fund. The Council briefly discussed using the additional funds for street purposes instead of setting it aside in the contingency fund.
ALTERNATIVES:

1. Adoption of Ordinance 1063-09 to levy a1% increase on property tax on each tax parcel within the City limits.

2. Don’t adopt Ordinance 1063-09.  This would limit the City to the prior year tax levy rate.

STAFF RECOMMENDATION

Provide for the 1% increase in property taxes with the proposed allocation between the General Fund, Street Fund and General Fund Contingency Fund. 
MOTION:

Move to adopt Ordinance 1063-09, 2009 Property Tax Levy 

Attachments:


A.  Ordinance 1063-09
B. 2010 Property Tax Distribution Spreadsheet
ATTACHMENT A

CITY OF SULTAN

SULTAN WASHINGTON

ORDINANCE 1063-09


AN ORDINANCE OF THE CITY OF SULTAN FIXING THE AMOUNT



OF TAXES TO BE LEVIED ON TAXABLE PROPERTY WITHIN THE



CITY OF SULTAN FOR THE YEAR 2010
WHEREAS, the City of Sultan has met and considered its budget for the calendar year 2010; and

WHEREAS, the City Council of the City of Sultan after hearing and after duly considering all relevant evidence and testimony presented, determined that the City of Sultan requires a regular levy in the amount of $678,480, which includes an increase in property tax revenue from the previous year, and amounts resulting from the addition of new construction and improvements to property and any increase in the value of state-assessed property, and amounts authorized by law as a result of any annexations that have occurred and refunds made, in order to discharge the expected expenses and obligations of the district  and in its best interest; now therefore,
BE IT ORDAINED BY THE CITY COUNCIL OF THE CITY OF SULTAN that an increase in the regular property tax levy is hereby authorized for the 2010 levy in amount of $6,653 which is a percentage increase of 1% from the previous year.  This increase is exclusive of additional revenue resulting from the addition of new construction and improvements to property and any increase in the value of state assessed property, and any additional amounts resulting from any annexations that have occurred and refunds made.

Severability:    If any provisions of this ordinance or its application to any person or circumstance are held invalid, the remainder of the ordinance or applications of the provisions of the ordinance to other person or circumstances is not affected.

Effective Date:  This ordinance shall be in full force and effect five days after publication as required by law.

REGULARLY ADOPTED  this day of 12th  day of November, 2009.




















Carolyn Eslick, Mayor

Attest:

Laura J. Koenig, City Clerk

Approved as to form:

Margaret King, City Attorney

Published:

	
	
	
	
	
	
	
	

	 2010 PROPERTY TAX DISTRIBUTION
	
	
	
	
	

	
	
	
	
	
	
	
	

	
	TOTAL RECEIVED
	REET TAX
	
	PROPERTY TAX
	GENERAL FUND 001
	STREET FUND 101
	POLICE BOND FUND 205

	
	
	
	
	
	0.842790
	0.114750
	0.042460

	 
	 
	 
	 
	0.00
	0.00
	0.00
	0.00

	
	708,564.00
	
	
	708,564.00
	597,170.65
	81,307.72
	30,085.63

	
	
	
	
	0.00
	0.00
	0.00
	0.00

	
	
	
	
	0.00
	0.00
	0.00
	0.00

	 
	708,564.00
	0.00
	0.00
	708,564.00
	597,170.65
	81,307.72
	30,085.63

	
	
	
	
	
	
	
	

	
	
	
	
	
	
	
	

	Regular Property Tax
	678,479.00
	
	
	
	
	

	Police Bonds
	30,085.00
	
	
	
	
	

	TOTAL TAX
	708,564.00
	
	
	
	
	

	
	
	
	
	
	
	
	

	
	
	
	1%
	
	Add
	Add
	TOTAL TAX

	
	
	2009 Levied
	 Increase
	 2009 Tax
	New Construct
	Refunds
	FOR 2009

	
	
	665,287.00
	1.01
	671,939.87
	5,139.00
	1,401.00
	678,479.87

	
	
	
	
	
	
	
	

	 New Construction estimate value for 2009 is $3,390,100 per Snohomish County Assessor
	

	
	
	
	
	
	
	
	


% Are Calculated to provide at least $81,300 to Street Funds
CITY COUNCIL 
AGENDA ITEM COVER SHEET

ITEM NO:
Consent C 5  
DATE:
November 12, 2009
SUBJECT:

Ordinance 1064-09 - Establishment of Information Technology (IT) Fund
CONTACT PERSON:
Laura Koenig, Clerk/Deputy Finance Director

ISSUE:

The issue before the Council is the adoption of Ordinances 1064-09 to establish an IT Fund (Information Technology).  The ordinance was introduced for a first reading at the October 22, 2009 Council meeting. 

SUMMARY:

At the Budget workshop, the Council discussed establishing an IT fund to accurately track the cost of internet service, web page management, computer and software maintenance and to provide for electronic equipment replacement.  The operating funds will transfer funds to cover the cost of IT services based on the budget and needs of each department.  

ALTERNATIVES:

1. Do not adopt the ordinance.  This will require the City to continue to use the existing funds established in various sections of the SMC to track IT expenses.
2. Adopt the ordinance to establish a separate fund for the IT services. This will allow the City to more efficiently track and account for revenues and expenditures for this fund.
STAFF RECOMMENDATION:
Move to adopt Ordinance 1064-09 to establish an Information Technology (IT) fund. 
Attachments:


A. Ordinance 1064-09


ATTACHMENT A

CITY OF SULTAN

SULTAN WASHINGTON

ORDINANCE 1064-09


AN ORDINANCE OF THE CITY OF SULTAN AMENDING

CHAPTER 3.29 TO ESTABLISH A INFORMATION TECHNOLOGY
(IT) FUND 

THE CITY COUNCIL OF THE CITY OF SULTAN DO ORDAIN AS FOLLOWS:

Chapter 3.29 of the Sultan Municipal Code is hereby amended to read as follows:

Chapter 3.29
Information Technology (IT)


Sections:



3.29.010
Establishment and Purpose



3.29.020
Funding Sources



3.29.030
Expenditures - Policy and Procedures

3.29.010 Establishment and Purpose:  There is hereby created a Information Technology (IT) Fund which shall be used for the purpose of funding service, repair and maintenance and capital purchases for computer systems, printers, copiers and other electronic equipment.
3.29.020 Funding Sources:  Funds may be appropriated from the operating funds as a part of the annual budget process to provide operating funds in the account.
3.29.030 Expenditures:  Expenditures from the fund shall be made as appropriated and authorized in the City’s annual budget.  
Severability:  This ordinance is severable and if any portion of it shall be declared invalid or unconstitutional, the remaining portion shall remain valid and enforceable.

Effective Date:  This ordinance shall be in full force and effect five days after publication as required by law.

REGULARLY ADOPTED  this 12th  day of November 2009.




















Carolyn Eslick, Mayor

Attest:

Laura J. Koenig, City Clerk

Approved as to form:

Margaret King, City Attorney
SULTAN CITY COUNCIL
AGENDA ITEM COVER SHEET
ITEM NO:
C-6
DATE:

November 12, 2009

SUBJECT:

Renewal of Hearing Examiner Contract with Mr. John Galt

CONTACT PERSON:
Robert Martin, Community Development Director

ISSUE:
First automatic Annual Renewal of existing two-year contract with John Galt for Hearing Examiner Services
STAFF RECOMMENDATION:

Staff recommends that the Council, by Motion, automatically renew the City’s Contract with John Galt as the City’s Hearing Examiner for one-year under the existing provisions and rate of compensation provided for by the existing Contract as executed November 8, 2007.

BACKGROUND:

On November 8, 2007, the City contracted with John Galt to provide Hearing Examiner Services for the City (Attachment A).  The Hearing Examiner system is established by SMC Chapter 2.26 to hear and decide Land Use and related Administrative Procedures as provided by RCW 58.17.330.

The Council has recently expanded the role of the Hearing Examiner to include making decisions on all Quasi-Judicial Land Use Applications.

Section 4 of the existing Contract provides that:

“… The agreement shall automatically renew for one (1) year period of time unless written notice of termination is provided by either party.  Either party may terminate this agreement upon sixty (60) days written notice to the other party.”
Staff finds that the City has been well served by Mr. Galt and that the automatic renewal provision should be invoked.

Mr. Galt has agreed to automatic renewal including the existing rate of compensation of $110.00/per hour as provided in Section 3 of the existing Contract.
ALTERNATIVES:

1. Move to approve renewal of the existing Contract for one-year, or

2. Do not approve renewal of the existing Contract and direct Staff to renegotiate the contract with Mr. Galt and give direction as to intent of renegotiation, or

3. Direct Staff to seek other sources of Hearing Examiner Services and return to Council with recommendations.

RECOMMENDATION:
Staff recommends that the Council, by Motion, automatically renew the City’s Contract with John Galt as the City’s Hearing Examiner for one-year under the existing provisions and rate of compensation provided for by the existing contract as executed November 8, 2007.

ATTACHMENTS

Attachment A:  Existing Hearing Examiner Contract

SULTAN CITY COUNCIL

AGENDA ITEM COVER SHEET

ITEM NO:
C-7

DATE:

November 12, 2009

SUBJECT:

Interlocal Agreement – Snohomish County Department of Emergency Management

CONTACT PERSON:
Deborah Knight, City Administrator

ISSUE

The issue before the City Council is approval of a two-year interlocal agency agreement (Attachment A) with the Snohomish County Department of Emergency Management (DEM) to provide for administration and coordination of County and City emergency management programs.  

This is a housekeeping item.  The City is obligated to continue the agreement in 2010. Under Section 3 – termination notice, the city must provide written notice to DEM by June 15.

STAFF RECOMMENDATION:

Authorize the Mayor to sign the interlocal agency agreement with the Snohomish County Department of Emergency Management for administration and coordination of County and City emergency management programs.  

SUMMARY:

Interlocal Agency Agreement

This is a continuation of the Agreement negotiated between the parties in 2007.

Interlocal Agreement Terms

The term of the agreement is two years from January 1, 2010 to December 31, 2011.  The City has until June 15, 2008 to notify the County of its intent not to enter into an agreement for the following year (2009).

Under the interlocal agreement the County will endeavor (emphasis added) to provide the services described in its comprehensive emergency management plan and in Attachment A.  Under Section 9 of the agreement there is no warranty with regard to the adequacy of the actions of the parties in response to an emergency or disaster.

The City will pay $4,810 (4,555 population x $1.06) up from $4,768 in 2008 based on 1.06 per capita.  The 2010 payment will be based on the 2009 population estimate from the Office of Financial Management.  Adjustment to the per capita fee will be based on the CPI-W from April 2008 to April 2009.  Payments are due and payable quarterly. 

BACKGROUND:

Effective January 1, 2006, the Snohomish County Department of Emergency Management (SCDEM) made the transition from an independent stand alone agency to part of the Snohomish County government.  The decision to dissolve the SCDEM was made August 2005 by its board of directors of twelve city mayors.  The decision to make the change was to coordinate multiple agencies county-wide.   

The new emergency management structure created by the transition was intended to coordinate security functions, particularly with federal agencies such as the Department of Homeland Security.  The County’s plan focused on:

· Improving management and identifying cost-savings by eliminating redundancies.

· Providing continuity of oversight and management for security and emergency response

· Maintaining assessments paid by member cities and towns at current levels.  

Emergency Management in Washington State

Emergency management in Washington State is authorized by the laws contained in Chapter 38.52 RCW.  

The Washington State Military Department Division of Emergency Management administers the state emergency management program. State criteria for emergency management funds, workers, organizations, services and plans, and disaster recovery is outlined in Title 118 WAC. 

Each political subdivision is authorized and directed to establish a local organization or to be a member of a joint local organization for emergency management in accordance with the state comprehensive emergency management plan and program (see RCW 38.52.070). More specifically, WAC 118-30-040 sets out the responsibilities of political subdivisions: 

1. Each political subdivision must establish an emergency management organization by ordinance or resolution passed by the legislative body of the political subdivision. Two or more political subdivisions may join in the establishment of an emergency management organization. 

2. Each political subdivision shall develop, promulgate and submit a comprehensive emergency management plan. 

3. Each political subdivision shall submit an emergency management program paper annually to the director not less than sixty days prior to the beginning of the calendar year. 

4. Political subdivisions that have joined together to form a joint emergency management organization may submit a single plan and program paper. Criteria for evaluating local emergency management/services organizations, plans and programs to ensure consistency with the state comprehensive emergency management plan and program is outlined in Chapter 118-30 WAC

ANAYLSIS:

Local jurisdictions are responsible for maintaining the health, safety, and welfare of its citizens; and, in accordance with RCW 38.52.070, are in control of their respective jurisdictions.  In an emergency or disaster, the saving of lives, protection of property, and the preservation of the environment are mission priorities.  

The State of Washington encourages local jurisdictions to enter into mutual aid and/or interlocal agreements to enhance their emergency response and recovery capabilities.  

By authorizing the Mayor to sign the interlocal agency agreement the City of Sultan will be a member agency with the Snohomish County Department of Emergency Management.  This partnership provides critical links and support to the City in times of disaster and resource emergencies.  

During times of disasters emergency responders can be quickly overwhelmed and will only be able to respond to the most critical calls. The proposed interlocal agreement with Department of Emergency Management provides access to County resources to supplement City resources when they have been exhausted.  

FISCAL IMPACT:

Pursuant to Section 6 - Compensation of the interlocal agreement the City of Sultan’s proportionate share of the cost is $4,810 for 2010.  The cost is shared between the General Fund and Enterprise Funds.  

ALTERNATIVES:

1. Authorize the Mayor to sign the two-year interlocal agency agreement with the Snohomish County Department of Emergency Management for administration and coordination of County and City emergency management programs.  

This will satisfy the state requirement under RCW 38.52.070 to establish a local organization or to be a member of a joint local organization for emergency management in accordance with the state comprehensive emergency management plan and program.  

This will result in a $4,810 for 2010. 

Since no additional action was taken prior to June 15, 2009, the City is obligated to continue the agreement in 2010 under Section 3 of the ILA.  

2. Do not authorize the Mayor to sign the two-year interlocal agency agreement with the Snohomish County Department of Emergency Management for administration and coordination of County and City emergency management programs.  

A decision not to authorize the Mayor to sign the agreement will not meet the state requirement to establish a local organization or be a member of an organization for emergency management.  

The City Council would need to direct staff to pursue other alternative arrangements such as contracting with another planning agency such as the City of Monroe.  

This would delay the expenditure of funds and would end the existing agreement between Snohomish County DEM and the City of Sultan.  

Any calls to the County for disaster assistance would be billed to the City on a time and materials basis.  

The City would still be obligated to make the $4,810 payment for 2010.

3. Do not authorize the Mayor to sign the two-year interlocal agency agreement with the Snohomish County Department of Emergency Management for administration and coordination of County and City emergency management programs and direct staff to areas of concern.

RECOMMENDED ACTION:  


Authorize the Mayor to sign the two-year interlocal agency agreement with the Snohomish County Department of Emergency Management for administration and coordination of County and City emergency management programs.  

RECOMMENDED MOTION:

I MOVE TO AUTHORIZE THE MAYOR TO SIGN THE TWO-YEAR INTERLOCAL AGENCY AGREEMENT WITH THE SNOHOMISH COUNTY DEPARTMENT OF EMERGENCY MANAGEMENT FOR ADMINISTRATION AND COORDINATION OF COUNTY AND CITY EMERGENCY MANAGEMENT PROGRAMS.  

ATTACHMENTS:

Attachment A – Interlocal Agreement for Emergency Management Services

SULTAN CITY COUNCIL

AGENDA ITEM COVER SHEET

ITEM:

C-8
DATE:

November 12, 2009

SUBJECT:

Final Facility Assessment Report Acceptance
CONTACT PERSON:
Deborah Knight, City Administrator

ISSUE:

The council reviewed the draft facility assessment report on September 24, 2009.  The council directed Driftmier Architects to make some minor changes including adding the assessed value and replacement costs of the buildings to the report.  These changes and some further minor clarifications have been completed.  

STAFF RECOMMENDATION:
Formally Accept the final facility assessment report prepared and submitted by Driftmier Architects with changes approved by the city council.  
SUMMARY:

The city council received a presentation summarizing the facility assessment report by Rick Drifmier, principal of Driftmier Architects on September 24, 2009.   The complete draft report was published in the council agenda packet.  Since the report is more than xx pages, this agenda cover includes only excerpts from the report.  A copy of the complete report is available upon request.  

DISCUSSION:
The City of Sultan owns, operates and maintains a variety of buildings housing government and non-profit services. City facilities include city hall, food bank, boys & girls club, public works shop, police station, post office, and visitor information center. 

The City Council established a building maintenance fund in the 2009 budget.  The fund has approximately $75,000.  The City issued a request for qualifications on June 1, 2009 requesting proposals from qualified firms to conduct a facility condition assessment and inventory of key city facilities.  A contract was awarded to Driftmier Architects on June 25, 2009.
The City’s interest is to use the information generated by the study to predict major systems replacement schedules and budget accordingly to better manage the maintenance of the City’s real estate assets. The primary deliverables of the study include a comprehensive inventory for each building; comprehensive condition assessment and lifecycle assessment of major systems; and repair/replacement costs. 
In keeping with the City’s sustainability goals, the study results will also identify opportunities for replacing, repairing or upgrading various building components and systems using the most sustainable and energy efficient technology available.

Facility Assessment 

The report is divided into three sections:

A. Executive summary (letter)

B. Facility Assessment Study

C. Exhibits – maintenance and capital improvement plan for each building, priority recommendations, detailed reports from technical sub-consultants.

Executive Summary

The executive summary provides a two page written overview of the report and a matrix that identifies each building and its condition at a glance.  

Overall city hall, police station, visitor information center and post office are worth significant investment as necessary.  Fortunately, only the post office building needs serious work at this time.

The other buildings including the boys and girls club, food bank and public works shop have less value and future investment in these building should be tempered with the knowledge that they are nearing the end of their useful service life.  

There are several issues identified as “life safety issues”.  The largest single item identified in the report is study and abatement of asbestos and hazardous materials.  

Facility Assessment Study

The results of the surveyed buildings are provided and prioritized in the Facility Assessment Study which is the main body of the report.  The report findings are based on two inspections (July 24, 2009 and August 20, 2009)

Driftmier staff and sub-consultants made observations related to building envelopes, water intrusions, egress and the general conditions of the structure.  The architect’s building inspection notes and mechanical and electrical reports from Interface Engineering are included.  

Limited visual structural integrity review was included.  Mechanical, electrical and plumbing systems of the buildings were assessed.  

The report groups maintenance repair and improvements into logical groups including:

	
	Description
	Cost Estimate
	City Hall
	Post Office
	Visitor Information
	Police Station
	Food Bank
	Boys and Girls Club
	Public Works Shop

	High Priority/Life Safety
	
	
	
	
	
	
	
	
	

	Asbestos/Environmental Testing
	Test building materials
	$6,000
	
	x
	
	
	x
	x
	

	Address existing life safety issues
	Install and replace stairways, ramps, exit signs, lighting, emergency exits
	$130,000
	X
	X
	
	
	X
	x
	x

	Urgent Maintenance


	
	
	
	
	
	
	
	
	

	Roofing repairs/replacement
	Flashing repairs, brick tuck pointing, checking for leaks, repair/replace gutters, repair/replace roof and roof materials
	TBD

	
	
	x
	x
	X
	X
	x

	Lighting repairs/replacement
	Repair and replace interior and exterior lighting
	TBD
	
	
	
	
	
	
	

	Interior ceiling
	Work on ceiling showing water damage
	TBD
	
	X
	
	
	
	
	

	Exterior Finish
	Paint and repair siding, brick, and fascia boards
	TBD
	
	X
	
	
	X
	X


	x

	General electric work
	Upgrade outlets to GFCI, add occupancy sensing controls, review and test current electoral systems
	TBD
	
	X
	
	
	X
	
	X


	
	Description
	Cost Estimate
	City Hall
	Post Office
	Visitor Information
	Police Station
	Food Bank
	Boys and Girls Club
	Public Works Shop

	Important Maintenance 

(2-5 years)
	
	
	
	
	
	
	
	
	

	Exterior finish and upgrades
	Paid and/or repair exterior features such as brick, siding, window decay and wood trim
	TBD
	X
	X
	X
	X
	X
	X
	X

	Site work updates, repair and maintenance
	Driveways, access roads, parking lots and sidewalks
	TBD
	X
	
	
	X
	X
	X
	

	Energy efficiency lighting replacement
	Upgrade/replace existing interior and exterior light fixtures
	TBD
	
	X
	
	
	X
	X
	X

	Long-Term Recommendations

(5-10 years)
	
	
	
	
	
	
	
	
	

	Post office renovation
	Replace mechanical and electrical systems, update building shell and interior space.
	$1,190,000
	
	X
	
	
	
	
	

	Public Works Site and Shop Buildings
	Paving, replace utilities, stormwater system, fence/security upgrades.  Roof repair, energy upgrades, door and window upgrades and new restroom facilities
	$980,000
	
	
	
	
	
	
	X

	Food Bank
	Replace mechanical and electrical systems, update building shell and interior space.
	$420,000
	
	
	
	
	x
	
	

	Boys and Girls Club  Youth Center (2-story)
	Replace mechanical and electrical systems, update building shell and interior space.
	$770,000
	
	
	
	
	
	x
	

	Boys and Girls Club Pre-school (one-story)
	Replace mechanical and electrical systems, update building shell and interior space.
	$240,000
	
	
	
	
	
	x
	


Exhibits

The Exhibits sections contains the detailed reports 

Maintenance and improvement matrix for each building and cost estimates for recommended repairs and improvements.

Interface Engineering  - Facility Condition Assessment of mechanical, plumbing, fire and life safety, and electrical systems.  
FISCAL IMPACT:


There is no direct impact from accepting the report.  The city council budgeted $16,290 for the study from the building maintenance and repair fund.  There is approximately $75,000 in the fund to pay for the study.  After the study, the city council will need to prioritize its investment in maintenance repair and improvements.  

ALTERNATIVES:

1. Accept the facility assessment.  This alternative implies the city council accepts the report and is prepared to move forward with prioritizing and budgeting building improvements as outlined in the report.

2. Do not accept the facility assessment report.  This alternative implies the city council either needs additional time to review the assessment report or has major questions regarding the report that must be answered prior to final acceptance.  
RECOMMENDED ACTION:  


ATTACHMENTS

A – Excerpts from the Final Facility Assessment Report

SULTAN CITY COUNCIL 

AGENDA ITEM COVER SHEET

ITEM NO: 
C-9


DATE:

November 2, 2009


SUBJECT:

 Surplus of Sultan Police Guns
CONTACT PERSON:
Jeff Brand, Police Chief


ISSUE: 

The City Council surplussed police equipment and weapons on May, 28, 2009.  Staff recommends the city follow the below outlined procedure to sell the weapons to local gun dealers and return the money from the sale to the General Fund.

SUMMARY: 
When the Sheriff’s Office began delivering police service to the City of Sultan earlier this year, the city was credited for four hand guns that are being used by Sultan Deputies.  In addition to those four weapons there was a safe in the police department that contained several guns, rifles and police training paintball guns.  
These are weapons that were purchased by the Sultan Police Department with City of Sultan General Fund and are extra weapons that are not needed to provide police services.  Snohomish County Rangemaster Chip Payne has told staff the weapons are not needed by the Sheriff’s Office and cannot be used for trading stock for the Sheriff’s Office so our only option for disposal of the weapons is by surplus.

Sultan Municipal Code 3.60.030 requires that when personal property with value more than $300 is to be sold, we must call for sealed bids to sell the items and we must advertise that call for bids via at least one newspaper.  
Staff does not feel that advertising the sale of these weapons to the general public or selling them to the public is in the best interest of Sultan or the public because of liabilities, if the weapons were to be sold to a person that is legally prohibited from possessing a weapon or may use a Sultan Police weapons to commit a crime.    

Snohomish County Sheriff’s Office Rangemaster Chip Payne has given staff the names and addresses of three reputable gun dealers or ranges within Snohomish County who may be interested in bidding on our weapons and will hopefully give us a reasonable bid for the weapons.  The money from the sale of the guns can be returned to the City of Sultan General Fund and selling the guns to a reputable dealer will help insulate the City of Sultan from liabilities and public humiliation should the weapons be later sold and used in some type of criminal activity.                          

FISCAL IMPACT:  

Staff estimates the sale of these weapons could net our General Fund $2,000 - $3,000.  


STAFF RECOMMENDATION:  
Direct staff to send the attached letters to the three gun dealers and ranges and follow the outlined process to surplus the described weapons.    
ATTACHMENT: 

· Sultan Municipal Code 3.60

· Surplus Letter Sent to:
Adventure Sports Surplus Letter






Kesslering’s Gun shop Surplus Letter






Sam’s Gun Shop and Range Surplus Letter

ATTACHMENT A

Chapter 3.60
SALE AND DISPOSAL OF PERSONAL PROPERTY

Sections:

3.60.010 Sale of unneeded property owned by the city.

3.60.020 Sale of personal property of $300.00 in value or less to another governmental entity.

3.60.030 Sale of personal property over $300.00 in value.

3.60.040 Bid deposit for the sale of personal property over $300.00 in value.

3.60.050 Bid opening in the sale of personal property over $300.00 in value.

3.60.060 Award or rejection of bids in the sale of personal property over $300.00 in value.

3.60.065 When bids rejected or no bids received.

3.60.010 Sale of unneeded property owned by the city.

Whenever it appears to the city council that properties are no longer of public use to the city and the sale thereof would be in the best interests of the city, the city council may authorize the sale of property owned by the city upon receipt of an estimate value for each property from the department head, which shall be provided to the council within 10 working days of their determination. The clerk/treasurer shall provide in writing to the city council, at the council’s next regular meeting after a sale, the purchase price, purchaser’s name and address, and the date of sale. (Ord. 571, 1991; Ord. 454 § 1, 1984)

3.60.020 Sale of personal property of $300.00 in value or less to another governmental entity.

Approval of the council is given for the sale or disposition of any personal property:

A. With an estimated value of $300.00 or less; or

B. To another governmental entity to be used by the entity; when such property has been authorized for disposition by the city council; such sale or disposition to be made by the clerk/treasurer in accordance with informal procedures and in the best interest of the city. (Ord. 571, 1991; Ord. 454 § 1, 1984)

3.60.030 Sale of personal property over $300.00 in value.

The clerk/treasurer, upon receipt of written instruction from the city council to sell personal property owned by the city valued at more than $300.00, shall call for sealed bids and shall contain a description of the property to be sold, the location thereof, the name and address of the person with whom the bid is to be filed, the last date for filing bids, and other pertinent information. Such call shall be published at least once in a newspaper of general circulation in the city not less than five days before the last date for filing of bids. (Ord. 571, 1991; Ord. 454 § 1, 1984)

3.60.040 Bid deposit for the sale of personal property over $300.00 in value.

Each bid shall be accompanied by a deposit in the form of a certified check in an amount equal to not less than 20 percent of the amount of the bid. All such deposits so made shall be returned to the unsuccessful bidders depositing the same after award of contract has been made. The deposit of the successful bidder shall be applied upon the price, or upon failure of such bidder to consummate the purchase, such deposit shall be forfeited as liquidated damages and such deposit so forfeited shall be credited to the appropriate account. (Ord. 454 § 1, 1984)

3.60.050 Bid opening in the sale of personal property over $300.00 in value.

Sealed bids shall be opened in public by the city clerk/treasurer or an authorized agent at the time and place specified in the call for bids. The city clerk/treasurer shall make a tabulation of all bids received and forward the bids to the city council. (Ord. 454 § 1, 1984)

3.60.060 Award or rejection of bids in the sale of personal property over $300.00 in value.

The city clerk/treasurer shall present all bids, together with recommendations to the city council at a regularly scheduled meeting for approval or rejection by the council. (Ord. 454 § 1, 1984)

3.60.065 When bids rejected or no bids received.

In the event no bids are received or all bids received are rejected by the city council, then the council may either ask for new sealed bids or direct the sale or disposition of such surplus property under the procedures adopted pursuant to SMC 3.60.020. (Ord. 454 § 1, 1984

ATTACHMENT B

 Sheriff John Lovick
                         
                      Mayor Carolyn Eslick

November 16, 2009
Adventure Sports

19905 Scriber Lake Road

Lynnwood, Washington 98036

Sam’s Gun Shop and Range

11714 Airport Road 

Everett, Washington 98204

Kesslering’s Gun shop

4024 Old Highway 99

Burlington, Washington 98233

Dear Sir/Maam;

The City of Sultan has the below listed surplus weapons in its inventory and are in the process of surplusing them.   Per Sultan Municipal Code 3.60.030 we are requesting at least three sealed bids for consideration by Sultan City Staff.

These weapons will be available for inspection at the Snohomish County Sheriff’s Office Range, 8915 Cathcart Way #H, Snohomish, Washington on Tuesday November 24, 2009 at 9:00 AM.  Please contact Deputy Chip Payne at (425) 388-7676 if you would like to inspect the weapons.

Bids must be returned sealed and returned to Chief Jeff Brand, Sultan Police Department Post Office Box 1650, Sultan Washington 98294-1199 no later than 4:00 PM, Monday November 30, 2009.  

Bids will be opened and expect to awarded by Sultan city staff on Tuesday December 1, 2009.    

Inventory 
(1)  Tippman Model 98 Paint Ball gun, serial #69564.

Shotguns:

(1) Stevens Model 620 12 gauge shotgun, No serial number.

(1) Winchester Model 1200 Police 12 gauge shotgun, serial number L1316854

(1) Winchester Model 1300 Defender 12 gauge shotgun, serial number L3345009

(1) Winchester Model 1300 Defender 12 gauge shotgun, serial number L3392540

(1) Mosberg Model 590 12 gauge shotgun, serial number P629629

(1) Remington Model 870 12 gauge shotgun, serial number W807482M

(1) Remington Model 870 12 gauge shotgun, serial number W680738M

(1) Mosberg 500A (pistol grip) 12 gauge shotgun, no serial number

(1) Remington Magnum 12 gauge shotgun, serial number D312847M

Rifles:

(1) Ruger Mini 14, cal .223 w/folding stock, serial number 181-91746

(1) Remington pump 30 Rem, serial number C17569

Pistols:

(1) Smith and Wesson Model 28-2 cal .357, serial number N44449

Glock Model 22:

(10) .40 Caliber, serial numbers, KML676, KLB428, BNF994, BNF997, CNB461, FAC448, DAU994, BNF998, BNF996, CUS276.
Please contact me at my office (425) 388-6262 or via e-mail at jeff.brand@snoco.org if you have questions. 

Sincerely,

SHERIFF JOHN LOVICK

Lieutenant Jeff Brand

Chief, City of Sultan Police 

CITY COUNCIL 
AGENDA ITEM COVER SHEET

ITEM NO:
Consent C 10 

DATE:

November 12, 2009

SUBJECT:

Public Defender – Contract for Services with Aimee Trua

CONTACT PERSON:
Laura Koenig, Clerk/Deputy Finance Director

ISSUE:

The issue before the Council is authorizing the Mayor to sign a renewal contract with Aimee Trua for Public Defender services.  There are no changes to the contract service monthly fee. 

SUMMARY:

The City is required to provide Public Defenders to indigent criminal defendants charged under ordinances of the City.  The Court is responsible for interviews and screening of defendants to determine if they qualify for indigent defense.  

In 2004, the City entered into a contract with Aimee Trua to provide these services.  The contract calls for a set dollar amount of $1,700 per month for services provided without consideration to the number of cases handled.  The total annual cost is $20,400.  There will be no increase in the monthly fee for 2010.

The other option available to the City is to have the courts assign Public Defenders from their pool.  In 2009 the courts erroneously assigned Sultan cases to Public Defenders and requested the City pay $700 to cover the cost of three cases for the first interview.  In 2004 the City paid $8,200 for court appointed attorneys for a two month period.  

ALTERNATIVES:

3. Authorize the Mayor to sign the revised contract for Public Defender services.

4. Do not authorize the Mayor to sign the contract and direct staff to issue a request for proposal for Public Defender services.

STAFF RECOMMENDATION

Staff recommends that the Mayor be authorized to sign a contract with Aimee Trua for Public Defender services.

MOTION:

Move to authorize the Mayor to sign a contract for Public Defender services with Aimee Trua.

Attachments:

A. Contract for Services
AGREEMENT FOR SERVICESPRIVATE 

BETWEEN THE CITY OF SULTAN AND 

AIMEE TRUA


THIS AGREEMENT, is made this       day of      , 2009, by and between the City of Sultan (hereinafter referred to as “City”), a Washington Municipal Corporation, and Aimee Trua, Attorney at Law  REF consultant  \* MERGEFORMAT (hereinafter referred to as “Service Provider”), doing business at      .


WHEREAS, Service Provider is in the business of providing certain services specified herein; and 


WHEREAS, the City desires to contract with Service Provider for the provision of such services for Public Defender,  fillin “describe services (ie, creation of newsletter)”and Service Provider agrees to contract with the City for same; 


NOW, THEREFORE, in consideration of the mutual promises set forth herein, it is agreed by and between the parties as follows:

T E R M S

1.
Description of Work.  Service Provider shall perform work as described in Attachment A, Scope of Work, which is attached hereto and incorporated herein by this reference, according to the existing standard of care for such services.  Service Provider shall not perform any additional services without the expressed permission of the City.
2.
Payment.

A. The City shall pay Service Provider at the hourly rate set forth in Attachment B, but not more than a total of Twenty four thousand d fillin “enter total ‘not to exceed’ cost (written out)” ollars ($24,000) fillin “enter total ‘not to exceed’ cost (eg, $4,000)”  for the services described in this Agreement.  This is the maximum amount to be paid under this Agreement.

B. Service Provider shall submit monthly payment invoices to the City after such services have been performed, and the City shall make payment within four (4) weeks after the submittal of each approved invoice.  Such invoice shall detail the hours worked, a description of the tasks performed, and shall separate all charges for clerical work and reimbursable expenses.

C. If the City objects to all or any portion of any invoice, it shall so notify Service Provider of the same within five (5) days from the date of receipt and shall pay that portion of the invoice not in dispute.  The parties shall immediately make every effort to settle the disputed portion.

3.
Relationship of Parties.  The parties intend that an independent contractor - client relationship will be created by this Agreement.  As Service Provider is customarily engaged in an independently established trade which encompasses the specific service provided to the City hereunder, no agent, employee, representative or subcontractor of Service Provider shall be or shall be deemed to be the employee, agent, representative or subcontractor of the City.  None of the benefits provided by the City to its employees, including, but not limited to, compensation, insurance and unemployment insurance, are available from the City to the Service Provider or his employees, agents, representatives or subcontractors.  Service Provider will be solely and entirely responsible for his acts and for the acts of Service Provider's agents, employees, representatives and subcontractors during the performance of this Agreement.  The City may, during the term of this Agreement, engage other independent contractors to perform the same or similar work that Service Provider performs hereunder.
4.
Scope of Services.  Represents those indigent criminal defendants charged under ordinances of the City who qualify for appointed counsel.  The Public Defender shall provide Legal representation for each of these defendants from the time of screening for eligibility through trial, sentencing and appeals to the superior court, if necessary. 

5.
Term of the agreement.  Provisions of services pursuant to this agreement shall commence January 1, 2010 and the agreement shall remain in full force and effect through December 2010 unless terminated earlier by either party pursuant to the provisions herein. 

6.
Termination.

A.
Termination Upon the City's Option.  The City shall have the option to terminate this Agreement at any time.  Termination shall be effective upon ten (10) days written notice to the Service Provider.
B.
Termination for Cause.  If Service Provider refuses or fails to complete the tasks described in Attachment A, or to complete such work in a manner unsatisfactory to the City, then the City may, by written notice to Service Provider, give notice of its intention to terminate this Agreement.  After such notice, Service Provider shall have ten (10) days to cure, to the satisfaction of the City or its representative.  If Service Provider fails to cure to the satisfaction of the City, the City shall send Service Provider a written termination letter which shall be effective upon deposit in the United States mail to Service Provider's address as stated below.

C.
Rights upon Termination.  In the event of termination, the City shall only be responsible to pay for all services satisfactorily performed by Service Provider to the effective date of termination, as described in the final invoice to the City.  The City Manager shall make the final determination about what services have been satisfactorily performed.

7.
Nondiscrimination.  In the hiring of employees for the performance of work under this Agreement or any subcontract hereunder, Service Provider, its subcontractors or any person acting on behalf of Service Provider shall not, by reason of race, religion, color, sex, marital status, national origin or the presence of any sensory, mental, or physical disability, discriminate against any person who is qualified and available to perform the work to which the employment relates.
8. Indemnification / Hold Harmless.  The Service Provider shall defend, indemnify and hold the City, its officers, officials, employees and volunteers harmless from any and all claims, injuries, damages, losses or suits including attorney fees, arising out of or in connection with the performance of this Agreement, except for injuries and damages caused by the sole negligence of the City.


Should a court of competent jurisdiction determine that this Agreement is subject to RCW 4.24.115, then, in the event of liability for damages arising out of bodily injury to persons or damages to property caused by or resulting from the concurrent negligence of the Service Provider and the City, its officers, officials, employees, and volunteers, the Service Provider’s liability hereunder shall be only to the extent of the Service Provider’s negligence.  It is further specifically and expressly understood that the indemnification provided herein constitutes the Service Provider’s waiver of immunity under Industrial Insurance, Title 51 RCW, solely for the purposes of this indemnification.  This waiver has been mutually negotiated by the parties.  The provisions of this section shall survive the expiration or termination of this Agreement.

9.   Insurance.  The Service Provider shall procure and maintain for the duration of the Agreement, insurance against claims for injuries to persons or damage to property which may arise from or in connection with the performance of the work hereunder by the Service Provider, their agents, representatives, employees or subcontractors.

A.
Minimum Scope of Insurance.  Service Provider shall obtain insurance of the types described below:

1. Automobile Liability insurance covering all owned, non-owned, hired and leased vehicles.  Coverage shall be written on Insurance Services Office (ISO) form CA 00 01 or a substitute form providing equivalent liability coverage.  If necessary, the policy shall be endorsed to provide contractual liability coverage.
2. Commercial General Liability insurance shall be written on ISO occurrence form CG 00 01 and shall cover liability arising from premises, operations, independent contractors, products-completed operations, personal injury and advertising injury, and liability assumed under an insured contract.  The City shall be named as an insured under the Service Provider’s Commercial General Liability insurance policy with respect to the work performed for the City using ISO additional insured endorsement GC 20 10 10 01 and GC 20 37 10 01 or substitute endorsements providing equivalent coverage.
3. Workers’ Compensation coverage as required by the Industrial Insurance laws of the State of Washington.
B. 
Minimum Amounts of Insurance.  Service Provider shall maintain the following insurance limits:

1. Automobile Liability insurance with a minimum combined single limit for bodily injury and property damage of $1,000,000 per accident.

2. Commercial General Liability insurance shall be written with limits no less than $1,000,000 each occurrence, $2,000,000 general aggregate and $2,000,000 products-completed operations aggregate limit.

C. 
Other Insurance Provisions.  The insurance policies are to contain, or be endorsed to contain, the following provisions for Automobile Liability and Commercial General Liability insurance:

1. The Service Provider’s insurance coverage shall be primary insurance as respect to the City.  Any insurance, self-insurance, or insurance pool coverage maintained by the City shall be excess of the Service Provider’s insurance and shall not contribute with it.

2. The Service Provider’s insurance shall be endorsed to state that coverage shall not be cancelled by either party, except after thirty (30) days prior written notice by certified mail, return receipt requested, has been given to the City.

D. Acceptability of Insurers.  Insurance is to be placed with insurers with a current A.M. Best rating of not less than A:VII.
E. Verification of Coverage.  Service Provider shall furnish the City with original certificates and a copy of the amendatory endorsements, including but not necessarily limited to the additional insured endorsement, evidencing the insurance requirements of the Service Provider before commencement of the work.

F. Subcontractors.  Service Provider shall include each subcontractor as insured under its policies or shall furnish separate certifications and endorsements for each subcontractor.  All coverage shall be subject to all of the same insurance requirements as stated herein for the Service Provider.

10.
Entire Agreement.  The written provisions and terms of this Agreement, together with all documents attached hereto, shall supersede all prior verbal statements of any officer or other representative of the City, and such statements shall not be effective or be construed as entering into or forming a part of, or altering in any manner whatsoever, this Agreement.
11.
City's Right of Supervision, Limitation of Work Performed by Service Provider.  Even though Service Provider works as an independent contractor in the performance of his duties under this Agreement, the work must meet the approval of the City and be subject to the City's general right of inspection and supervision to secure the satisfactory completion thereof.  In the performance of work under this Agreement, Service Provider shall comply with all federal, state and municipal laws, ordinances, rules and regulations that are applicable to Service Provider's business, equipment, and personnel engaged in operations covered by this Agreement or accruing out of the performance of such operations.
12. Work Performed at Service Provider's Risk.  Service Provider shall be responsible for the safety of its employees, agents and subcontractors in the performance of the work hereunder and shall take all protections reasonably necessary for that purpose.  All work shall be done at Service Provider's own risk, and Service Provider shall be responsible for any loss of or damage to materials, tools, or other articles used or held for use in connection with the work.

13. Ownership of Products and Premises Security.
A. All reports, plans, specifications, data maps, and documents produced by the Service Provider in the performance of services under this Agreement, whether in draft or final form and whether written, computerized, or in other form, shall be the property of the City.

B.  
While working on the City’s premises, the Service Provider agrees to observe and           support the City’s rules and policies relating to maintaining physical security of the City’s premises.

14. Modification.  No waiver, alteration or modification of any of the provisions of this Agreement shall be binding unless in writing and signed by a duly authorized representative of the City and Service Provider.
15. Assignment.  Any assignment of this Agreement by Service Provider without the written consent of the City shall be void.
16. Written Notice.  All communications regarding this Agreement shall be sent to the parties at the addresses listed below, unless notified to the contrary.  Any written notice hereunder shall become effective as of the date of mailing by registered or certified mail, and shall be deemed sufficiently given if sent to the addressee at the address stated in this Agreement or such other address as may be hereafter specified in writing.
17. Non-Waiver of Breach.  The failure of the City to insist upon strict performance of any of the covenants and agreements contained herein, or to exercise any option herein conferred in one or more instances shall not be construed to be a waiver or relinquishment of said covenants, agreements or options, and the same shall be and remain in full force and effect.
18. Resolution of Disputes, Governing Law.  Should any dispute, misunderstanding or conflict arise as to the terms and conditions contained in this Agreement, the matter shall be referred to the City Manager, whose decision shall be final.  In the event of any litigation arising out of this Agreement, the prevailing party shall be reimbursed for its reasonable attorney fees from the other party.  This Agreement shall be governed by and construed in accordance with the laws of the State of Washington.
IN WITNESS WHEREOF, the parties have executed this Agreement on the day and year above written.

CITY OF SULTAN
SERVICE PROVIDER

By: 

By: 



Carolyn Eslick, Mayor
Title: 



Taxpayer ID #: 

CITY CONTACT
SERVICE PROVIDER CONTACT

City of Sultan



319 Main Street, Suite 200



Sultan, WA  98294



Phone:  360-793-2231 
Phone:  


Fax:   360-793-3344
Fax:  


ATTEST/AUTHENTICATED

By: 



City Clerk

APPROVED AS TO FORM

By: 



Office of the City Attorney

Attachment A

1. Scope of Services:  Represents those indigent criminal defendants charged under ordinances of the City who qualify for appointed counsel.  The Public Defender shall provide Legal representation for each of these defendants from the time of screening for eligibility through trial, sentencing and appeals to the superior court, if necessary. 

2. Applicant Screening:  Determination for indigency for eligibility for appointed counsel under this contract shall be determined by an independent screening process as established by Snohomish County District Court, Evergreen Division. Should the Public Defender determine that the Defendant is not eligible for assigned counsel prior to the establishment of attorney/client privilege, the Defender shall so advise the City to reconsider the screening of that particular individual. 

3. Associated Counsel:   Any counsel associated with or employed by the Defender shall have the authority to provide the services called for herein, and the Public Defender may employ associate counsel to assist at Defender’s expense.  The Defender and all Defenders hired pursuant to this section shall be admitted to practice pursuant to the rules of the Supreme Court of the State of Washington.  

4. Services:  The Defender shall appear at the hearings for the defendant at all stages until the defendant is sentenced.  Upon sentencing, the defender shall withdraw. 

5. Discovery Provided:  The City shall provide through the Court or the prosecution, at no cost to the Defender, one copy of all discoverable material concerning each case assigned.

6. Code Provided:  the City shall provide the Defender, at no cost, one copy of all criminal and traffic ordinances enacted by the City, and any amendments thereto adopted during the term of this contract. 

Attachment B

7. Compensation:  The City shall pay the Public Defender for services rendered under this contract as follows:

A. A flat fee of $1,700.00 per month for all cases assigned; and

B. An additional fee of $40.00 per hour up to a maximum of $160.00 for any case which proceeds to jury trial, provided that, if it settles on the jury trial date, additional fees shall be paid at the $40.0 per hour rate for the court appearance. 

C. The Defender shall bill the City the first week of the month, or as soon thereafter as possible, for the flat fee and any additional work as defined in 6(B) for approval, which payment thereof shall be made in the regular course by the City.   The Defender shall provide a report on the number of cases handled each month.  

SULTAN CITY COUNCIL

AGENDA ITEM COVER SHEET

ITEM NO:
Consent C 11
DATE:

November 12, 2009


SUBJECT:

Weed Graafstra and Benson –Special Legal Council 

CONTACT PERSON:
Laura Koenig, Clerk/Deputy Finance Director
ISSUE:
The issue before the City Council is authorizing the Mayor to sign a professional services contract with Weed Graafstra and Benson for special legal counsel.  
STAFF RECOMMENDATION:

Authorize the Mayor to sign a professional services contract with Weed Graafstra and Benson for special legal counsel for long-term legal matters related to public records requests and LID 97-1 (Hammer Bankruptcy)

.  

SUMMARY:

The City’s contract with Weed, Graafstra and Benson (WGB) for special legal attorney services will expire on January 10, 2010.  

Weed Graafstra and Benson have been working with staff on public records requests and legal issues related to LID 97-1.  These issues were initially handled by WGB when Tom Graafstra was City Attorney.  Last year the Council determined it didn’t make sense to transfer these legal matters to Kenyon Disend and incur the cost to bring a new attorney up to speed.

The contract provides for:

1. A maximum amount of $10,000.00.

2. The contract duration will be to December 31, 2010.

FISCAL IMPACT:

The 2009 General fund legal budget includes $50,000 for municipal attorney services.  Attorney fees are also provided for in the Enterprise funds (Water, Sewer and Garbage).

The City paid Weed Graafstra and Benson $11,745 in 2009.  These costs were for legal services in connection with the police investigations, records requests and  LID 97-1.  WGB are the attorney of record for the City in the Hammer bankruptcy case and continue to monitor the action to insure the City’s right to collect on the LID assessment. The monthly bill runs between $250 and $2,000.

The rates for Legal services in 2009 were $125/hour for general legal services and $165 for legal services related to LID 97-1.   The 2010 rate will be the same.

ALTERNATIVES:

1. Authorize the Mayor to sign the professional services contract with Weed Graafstra Benson for special legal counsel.  This option will allow staff to continue to work on current files without delay.

2. Do not authorize the Mayor to the professional services contract with Weed Graafstra and Benson for special legal counsel.  This option will require staff to review four years of files with the City Attorney to bring them up to date on the current status of the legal issues.

RECOMMENDED ACTION: 
Authorize the Mayor to sign the professional services contract with Weed Graafstra Benson for special legal counsel.  

Attachments:    A.  Professional service contract

AGREEMENT FOR SERVICESPRIVATE 

BETWEEN THE CITY OF SULTAN AND

WEED GRAAFSTRA AND BENSON


THIS AGREEMENT, is made this 1st day of December 2009, by and between the City of Sultan (hereinafter referred to as “City”), a Washington Municipal Corporation, and Weed Graafstra and Benson  REF consultant  \* MERGEFORMAT (hereinafter referred to as “Service Provider”), doing business at 21 Avenue A, Snohomish, Washington 98290.


WHEREAS, Service Provider is in the business of providing certain services specified herein; and 


WHEREAS, the City desires to contract with Service Provider for the provision of services for legal counsel,  fillin “describe services (ie, creation of newsletter)”and Service Provider agrees to contract with the City for same; 


NOW, THEREFORE, in consideration of the mutual promises set forth herein, it is agreed by and between the parties as follows:

T E R M S

1.
Description of Work.  Service Provider shall perform work as described in Attachment A, Scope of Work, which is attached hereto and incorporated herein by this reference, according to the existing standard of care for such services.  Service Provider shall not perform any additional services without the expressed permission of the City.
2.
Payment.

D. The City shall pay Service Provider at the hourly rate set forth in Attachment B, but not more than a total of ten thousand  fillin “enter total ‘not to exceed’ cost (written out)” dollars ($10,000) fillin “enter total ‘not to exceed’ cost (eg, $4,000)”  for the services described in this Agreement.  This is the maximum amount to be paid under this Agreement, and shall not be exceeded without prior written authorization from the City in the form of a negotiated and executed supplemental agreement.

E. Service Provider shall submit monthly payment invoices to the City after such services have been performed, and the City shall make payment within four (4) weeks after the submittal of each approved invoice.  

a. Such invoice shall detail the hours worked, a description of the tasks performed, and shall separate all charges for clerical work and reimbursable expenses. 

b. The invoice shall also sort these tasks by the requesting department, and provide a summary of hours and costs for each department and for the total due. 

c. The monthly invoice shall summarize monthly and year-to-date billings by department. This spreadsheet shall be updated by the Service Provider monthly, and shall include listings showing hours spent performing such services, average cost per hour and total cost per topic / project item. 

F. To allow the City to track the Service Provider’s time and effectively and appropriately utilize services, the Service Provider will advise the authorized City Representative monthly when the number of general service hours performed by the Service Provider during the month reaches 15 hours.

G. If the City objects to all or any portion of any invoice, it shall so notify Service Provider of the same within five (5) days from the date of receipt and shall pay that portion of the invoice not in dispute.  The parties shall immediately make every effort to settle the disputed portion.

3.
Relationship of Parties.  The parties intend that an independent contractor - client relationship will be created by this Agreement.  As Service Provider is customarily engaged in an independently established trade which encompasses the specific service provided to the City hereunder, no agent, employee, representative or subcontractor of Service Provider shall be or shall be deemed to be the employee, agent, representative or subcontractor of the City.  None of the benefits provided by the City to its employees, including, but not limited to, compensation, insurance and unemployment insurance, are available from the City to the Service Provider or his employees, agents, representatives or subcontractors.  Service Provider will be solely and entirely responsible for his acts and for the acts of Service Provider's agents, employees, representatives and subcontractors during the performance of this Agreement.  The City may, during the term of this Agreement, engage other independent contractors to perform the same or similar work that Service Provider performs hereunder.
4.
Project Name.  On-call legal counsel
5.
Duration of Work.  Service Provider shall complete the work described in Attachment A on or before December 31, 2010.
6.
Termination.

A.
Termination Upon the City's Option.  The City shall have the option to terminate this Agreement at any time.  Termination shall be effective upon ten (10) days written notice to the Service Provider.
B.
Termination for Cause.  If Service Provider refuses or fails to complete the tasks described in Attachment A, or to complete such work in a manner unsatisfactory to the City, then the City may, by written notice to Service Provider, give notice of its intention to terminate this Agreement.  After such notice, Service Provider shall have ten (10) days to cure, to the satisfaction of the City or its representative.  If Service Provider fails to cure to the satisfaction of the City, the City shall send Service Provider a written termination letter which shall be effective upon deposit in the United States mail to Service Provider's address as stated below.

C.
Rights upon Termination.  In the event of termination, the City shall only be responsible to pay for all services satisfactorily performed by Service Provider to the effective date of termination, as described in the final invoice to the City.  The City Manager shall make the final determination about what services have been satisfactorily performed.

7.
Nondiscrimination.  In the hiring of employees for the performance of work under this Agreement or any subcontract hereunder, Service Provider, its subcontractors or any person acting on behalf of Service Provider shall not, by reason of race, religion, color, sex, marital status, national origin or the presence of any sensory, mental, or physical disability, discriminate against any person who is qualified and available to perform the work to which the employment relates.
9. Indemnification / Hold Harmless.  The Service Provider shall defend, indemnify and hold the City, its officers, officials, employees and volunteers harmless from any and all claims, injuries, damages, losses or suits including attorney fees, arising out of or in connection with the performance of this Agreement, except for injuries and damages caused by the sole negligence of the City.


Should a court of competent jurisdiction determine that this Agreement is subject to RCW 4.24.115, then, in the event of liability for damages arising out of bodily injury to persons or damages to property caused by or resulting from the concurrent negligence of the Service Provider and the City, its officers, officials, employees, and volunteers, the Service Provider’s liability hereunder shall be only to the extent of the Service Provider’s negligence.  It is further specifically and expressly understood that the indemnification provided herein constitutes the Service Provider’s waiver of immunity under Industrial Insurance, Title 51 RCW, solely for the purposes of this indemnification.  This waiver has been mutually negotiated by the parties.  The provisions of this section shall survive the expiration or termination of this Agreement.

9.   Insurance.  The Service Provider shall procure and maintain for the duration of the Agreement, insurance against claims for injuries to persons or damage to property which may arise from or in connection with the performance of the work hereunder by the Service Provider, their agents, representatives, employees or subcontractors.

A.
Minimum Scope of Insurance.  Service Provider shall obtain insurance of the types described below:

4. Automobile Liability insurance covering all owned, non-owned, hired and leased vehicles.  Coverage shall be written on Insurance Services Office (ISO) form CA 00 01 or a substitute form providing equivalent liability coverage.  If necessary, the policy shall be endorsed to provide contractual liability coverage.
5. Commercial General Liability insurance shall be written on ISO occurrence form CG 00 01 and shall cover liability arising from premises, operations, independent contractors, products-completed operations, personal injury and advertising injury, and liability assumed under an insured contract.  The City shall be named as an insured under the Service Provider’s Commercial General Liability insurance policy with respect to the work performed for the City using ISO additional insured endorsement GC 20 10 10 01 and GC 20 37 10 01 or substitute endorsements providing equivalent coverage.
6. Workers’ Compensation coverage as required by the Industrial Insurance laws of the State of Washington.
B. 
Minimum Amounts of Insurance.  Service Provider shall maintain the following insurance limits:

3. Automobile Liability insurance with a minimum combined single limit for bodily injury and property damage of $1,000,000 per accident.

4. Commercial General Liability insurance shall be written with limits no less than $1,000,000 each occurrence, $2,000,000 general aggregate and $2,000,000 products-completed operations aggregate limit.

C. 
Other Insurance Provisions.  The insurance policies are to contain, or be endorsed to contain, the following provisions for Automobile Liability and Commercial General Liability insurance:

3. The Service Provider’s insurance coverage shall be primary insurance as respect to the City.  Any insurance, self-insurance, or insurance pool coverage maintained by the City shall be excess of the Service Provider’s insurance and shall not contribute with it.

4. The Service Provider’s insurance shall be endorsed to state that coverage shall not be cancelled by either party, except after thirty (30) days prior written notice by certified mail, return receipt requested, has been given to the City.

G. Acceptability of Insurers.  Insurance is to be placed with insurers with a current A.M. Best rating of not less than A:VII.
H. Verification of Coverage.  Service Provider shall furnish the City with original certificates and a copy of the amendatory endorsements, including but not necessarily limited to the additional insured endorsement, evidencing the insurance requirements of the Service Provider before commencement of the work.

I. Subcontractors.  Service Provider shall include each subcontractor as insured under its policies or shall furnish separate certifications and endorsements for each subcontractor.  All coverage shall be subject to all of the same insurance requirements as stated herein for the Service Provider.

10.
Entire Agreement.  The written provisions and terms of this Agreement, together with all documents attached hereto, shall supersede all prior verbal statements of any officer or other representative of the City, and such statements shall not be effective or be construed as entering into or forming a part of, or altering in any manner whatsoever, this Agreement.
11.
City's Right of Supervision, Limitation of Work Performed by Service Provider.  Even though Service Provider works as an independent contractor in the performance of his duties under this Agreement, the work must meet the approval of the City and be subject to the City's general right of inspection and supervision to secure the satisfactory completion thereof.  In the performance of work under this Agreement, Service Provider shall comply with all federal, state and municipal laws, ordinances, rules and regulations that are applicable to Service Provider's business, equipment, and personnel engaged in operations covered by this Agreement or accruing out of the performance of such operations.
19. Work Performed at Service Provider's Risk.  Service Provider shall be responsible for the safety of its employees, agents and subcontractors in the performance of the work hereunder and shall take all protections reasonably necessary for that purpose.  All work shall be done at Service Provider's own risk, and Service Provider shall be responsible for any loss of or damage to materials, tools, or other articles used or held for use in connection with the work.

20. Ownership of Products and Premises Security.
A. All reports, plans, specifications, data maps, and documents produced by the Service Provider in the performance of services under this Agreement, whether in draft or final form and whether written, computerized, or in other form, shall be the property of the City.

B.  
While working on the City’s premises, the Service Provider agrees to observe and           support the City’s rules and policies relating to maintaining physical security of the City’s premises.

21. Modification.  No waiver, alteration or modification of any of the provisions of this Agreement shall be binding unless in writing and signed by a duly authorized representative of the City and Service Provider.
22. Assignment.  Any assignment of this Agreement by Service Provider without the written consent of the City shall be void.
23. Written Notice.  All communications regarding this Agreement shall be sent to the parties at the addresses listed below, unless notified to the contrary.  Any written notice hereunder shall become effective as of the date of mailing by registered or certified mail, and shall be deemed sufficiently given if sent to the addressee at the address stated in this Agreement or such other address as may be hereafter specified in writing.
24. Non-Waiver of Breach.  The failure of the City to insist upon strict performance of any of the covenants and agreements contained herein, or to exercise any option herein conferred in one or more instances shall not be construed to be a waiver or relinquishment of said covenants, agreements or options, and the same shall be and remain in full force and effect.
25. Resolution of Disputes, Governing Law.  Should any dispute, misunderstanding or conflict arise as to the terms and conditions contained in this Agreement, the matter shall be referred to the City Manager, whose decision shall be final.  In the event of any litigation arising out of this Agreement, the prevailing party shall be reimbursed for its reasonable attorney fees from the other party.  This Agreement shall be governed by and construed in accordance with the laws of the State of Washington.
IN WITNESS WHEREOF, the parties have executed this Agreement on the day and year above written.

CITY OF SULTAN
SERVICE PROVIDER

By: 

By: 



Carolyn Eslick, Mayor
Title: 



Taxpayer ID #: 

CITY CONTACT
SERVICE PROVIDER CONTACT

Deborah Knight





City of Sultan



319 Main Street, Suite 200



Sultan, WA  98294



Phone:  360-793-2231 
Phone:  


Fax:   360-793-3344
Fax:  


ATTEST/AUTHENTICATED

By: 



City Clerk

APPROVED AS TO FORM

By: 



Office of the City Attorney

ATTACHMENT A 

SCOPE OF WORK

1. Public Information Requests  - In accordance with RCW 42.56, provide legal advice, counsel, services, consultation, and opinions to the Mayor, City Council, Boards and commissions, and all levels of the City government regarding public information requests initiated by the City prior to December 31, 2007 

2. Personnel and Labor Issues - Provide legal advice, counsel, services, consultation, and opinions to the Mayor, City Council and all levels of the City government on personnel and labor issues initiated by the City prior to December 31, 2007.

3. Land Use – Provide assistance in responding and resolving pending land use issues initiated by the City prior to December 31, 2007.  

4. Litigation – Appear as required before courts and administrative agencies, and appeals to the City hearing examiner, on behalf of the City.

5. Capital Projects - Provide assistance in responding and resolving pending capital project issues such as LID-97 initiated by the City prior to December 31, 2007.

6. Public Records – Organize, archive, and transfer closed or completed legal files and other matters to the Sultan Clerk’s Office no later than June 30, 2010.  Open and pending files shall be transferred to the City Attorney or City Clerk as requested but no later than December 31, 2009.  
7. Other Legal Services – Perform other legal services and legal tasks, as assigned by the Mayor, City Administrator and/or City Council.

 

ATTACHMENT B

PAYMENT

Retainer amount for first 20 hours:  $3,000.00

Rate per hour in excess of retainer amount:  $160/hour

Rate for litigation work:  $175/hour

Paralegal work:  $125/hour

SULTAN CITY COUNCIL

AGENDA ITEM COVER SHEET

ITEM NO:
C-12

DATE:

November 12, 2009

SUBJECT:

Kenyon Disend – Municipal Attorney Contract

CONTACT PERSON:
Deborah Knight, City Administrator

ISSUE:

The issue before the City Council is authorizing the Mayor to sign a professional services contract with Kenyon Disend not to exceed $96,000 for general municipal attorney services.

STAFF RECOMMENDATION:

Authorize the Mayor to sign a professional services contract with Kenyon Disend for general municipal attorney services.

SUMMARY:

The City Council approved a one-year professional services agreement with Kenyon Disend on November 13, 2008.  City staff recommend approving a new contract with Kenyon Disend (Attachment A).  

The new contract will be effective November 15, 2009 and will expire on January 31, 2011 in order to stagger contract expiration dates and avoid having too many contracts expire in December.  Under the contract the rates and fee schedule shall remain unchanged through January 31, 2011.
The maximum expenditure under the contract is $96,000.  Expenditures under the contract are $72,000 through September 2009 – approximately $8,000 per month.  

BACKGROUND:

In October 2007, the City Council authorized staff to issue a request for proposal (RFP) for municipal attorney services.  The City received six proposals and interviewed three firms – Kenyon Disend, Ogden Murphy Wallace, and Weed Graafstra and Benson.  Following the interview process, Mayor Eslick recommended the City contract with Kenyon Disend for municipal attorney services.  

Kenyon Disend specializes in serving small municipalities.  The firm has ten attorneys.  The majority of their current city clients are in King County and include – Duvall, Sammamish, Hunts Point, North Bend and Covington.  The firm serves nearly 30 cities, counties and special purpose districts as both special and general council.  

Margaret King is currently acting as the City’s attorney.  Ms. King also services the City’s of Roslyn and Hunts Point.  Her hourly rate for 2010 is $210/hour.

DISCUSSION:

The municipal attorney is an essential member of the municipal team for purposes of managing legal affairs, risk management and assisting the City in making legally sound policy decisions.  The selection and continuity of the City Attorney is one of the most important decisions for a City Council.  

General municipal attorney services include attending council meetings, legal services to the Mayor, Council and staff, preparation and review of ordinances, resolutions, contracts and other legislative documents, and legal representation in civil matters such as land use hearings and appeals.  

The City will continue to contract for special legal counsel (e.g. land use attorney) on an as needed basis.  The City has a legal services contract with Cairncross and Hemplemann for specialized land use issues.  The City also has a legal services contract with Weed, Graafstra and Benson for long-term public information requests and legal matters in the community development department that are progressing to completion under their guidance.  

RECOMMENDED ACTION:  


1. Authorize the Mayor to sign a professional services contract with Kenyon Disend for municipal attorney services.

This action implies the City Council is satisfied with the attorney services received from Kenyon Disend and are prepared to continue the attorney client relationship.  

2. Authorize the Mayor to sign a professional services contract with Kenyon Disend and direct staff to areas of concern.

The City Council may have minor concerns regarding the contract terms or the relationship with Kenyon Disend as the City’s municipal attorney.  The Council may direct staff to areas of concern to resolve prior to authorizing the Mayor to sign the contract.

3. Do not authorize the Mayor to sign a professional services contract with Kenyon Disend.  

The City Council may have material concerns regarding the contract terms or the work product provided by Kenyon Disend.  The Council will want to direct staff to resolve the Council’s concerns prior to authorizing the Mayor to sign the contract.  

ATTACHMENTS:

A – Proposed legal services contract with Kenyon Disend

COUNCIL ACTION:


DATE:

AGREEMENT FOR SERVICESPRIVATE 

BETWEEN THE CITY OF SULTAN AND 

KENYON DISEND


THIS AGREEMENT, is made this 15th day of November, 2009, by and between the City of Sultan (hereinafter referred to as “City”), a Washington Municipal Corporation, and Kenyon Disend  REF consultant  \* MERGEFORMAT (hereinafter referred to as “Service Provider”), doing business at 11 Front Street South, Issaquah, Washington.


WHEREAS, Service Provider is in the business of providing certain services specified herein; and 


WHEREAS, the City desires to contract with Service Provider for the provision of municipal attorney services,  fillin “describe services (ie, creation of newsletter)”and Service Provider agrees to contract with the City for same; 


NOW, THEREFORE, in consideration of the mutual promises set forth herein, it is agreed by and between the parties as follows:

T E R M S

1.
Description of Work.  Service Provider shall perform work as described in Exhibit A, Scope of Work, which is attached hereto and incorporated herein by this reference, according to the existing standard of care for such services.  Service Provider shall not perform any additional services without the expressed permission of the City.
2.
Payment.

H. The City shall pay Service Provider at the hourly rate set forth in Exhibit B, but not more than a total of ninety-six thousand  fillin “enter total ‘not to exceed’ cost (written out)” dollars ($96,000) fillin “enter total ‘not to exceed’ cost (eg, $4,000)”  for the services described in this Agreement.  This is the maximum amount to be paid under this Agreement..  

I. Time is accounted for and billed to the tenth (1/10) of the hour.  The Service Provider shall not charge for time that is excessive relative to the task or service, redundant, unnecessary, or fails to provide value to the City commensurate with the associated fees.  No premium or time added shall be charged for incorporating into the services work product from a separate engagement or undertaking.  In-office conferences between Service Provider’s attorneys should be minimized.  Generally only one attorney should appear at meetings, hearings and other proceedings unless special circumstances warrant the presence of more than one attorney.  

J. Service Provider shall submit monthly payment invoices to the City after such services have been performed, and the City shall make payment within four (4) weeks after the submittal of each approved invoice.  Such invoice shall detail the hours worked, a description of the tasks performed, and shall separate all charges for clerical work and reimbursable expenses.

K. To allow the City to better track Service Provider time and effectively and appropriately utilize the Service Provider services, the Service Provider will advise the authorized City Representative monthly when the number of general service hours performed by the attorneys and Service Provider’s other billable employees during the month reaches 35 hours.

L. If the City objects to all or any portion of any invoice, it shall so notify Service Provider of the same within five (5) days from the date of receipt and shall pay that portion of the invoice not in dispute.  The parties shall immediately make every effort to settle the disputed portion.

3.
Relationship of Parties.  The parties intend that an independent Service Provider - client relationship will be created by this Agreement.  As Service Provider is customarily engaged in an independently established trade which encompasses the specific service provided to the City hereunder, no agent, employee, representative or subcontractor of Service Provider shall be or shall be deemed to be the employee, agent, representative or subcontractor of the City.  None of the benefits provided by the City to its employees, including, but not limited to, compensation, insurance and unemployment insurance, are available from the City to the Service Provider or his employees, agents, representatives or subcontractors.  Service Provider will be solely and entirely responsible for his acts and for the acts of Service Provider's agents, employees, representatives and subcontractors during the performance of this Agreement.  The City may, during the term of this Agreement, engage other independent Service Providers to perform the same or similar work that Service Provider performs hereunder.
4.
Project Name.  Municipal Attorney
5.
Duration of Work.  Service Provider shall complete the work described in Attachment A on or before January 31, 2011. fillin “Please enter date work is to be completed” 
6.
Termination.

A.
Termination Upon the City's Option.  The City shall have the option to terminate this Agreement at any time.  Termination shall be effective upon ten (10) days written notice to the Service Provider.
B.
Termination for Cause.  If Service Provider refuses or fails to complete the tasks described in Attachment A, or to complete such work in a manner unsatisfactory to the City, then the City may, by written notice to Service Provider, give notice of its intention to terminate this Agreement.  After such notice, Service Provider shall have ten (10) days to cure, to the satisfaction of the City or its representative.  If Service Provider fails to cure to the satisfaction of the City, the City shall send Service Provider a written termination letter which shall be effective upon deposit in the United States mail to Service Provider's address as stated below.

C.
Rights upon Termination.  In the event of termination, the City shall only be responsible to pay for all services satisfactorily performed by Service Provider to the effective date of termination, as described in the final invoice to the City.  The City Manager shall make the final determination about what services have been satisfactorily performed.

7.
Nondiscrimination.  In the hiring of employees for the performance of work under this Agreement or any subcontract hereunder, Service Provider, its subcontractors or any person acting on behalf of Service Provider shall not, by reason of race, religion, color, sex, marital status, national origin or the presence of any sensory, mental, or physical disability, discriminate against any person who is qualified and available to perform the work to which the employment relates.
10. Indemnification / Hold Harmless.  The Service Provider shall defend, indemnify and hold the City, its officers, officials, employees and volunteers harmless from any and all claims, injuries, damages, losses or suits including reasonable attorney fees, arising out of or in connection with the performance of this Agreement, except for injuries and damages caused by the sole negligence of the City.


Should a court of competent jurisdiction determine that this Agreement is subject to RCW 4.24.115, then, in the event of liability for damages arising out of bodily injury to persons or damages to property caused by or resulting from the concurrent negligence of the Service Provider and the City, its officers, officials, employees, and volunteers, the Service Provider’s liability hereunder shall be only to the extent of the Service Provider’s negligence.  It is further specifically and expressly understood that the indemnification provided herein constitutes the Service Provider’s waiver of immunity under Industrial Insurance, Title 51 RCW, solely for the purposes of this indemnification.  This waiver has been mutually negotiated by the parties.  The provisions of this section shall survive the expiration or termination of this Agreement.

9.   Insurance.  The Service Provider shall procure and maintain for the duration of the Agreement, insurance against claims for injuries to persons or damage to property which may arise from or in connection with the performance of the work hereunder by the Service Provider, their agents, representatives, employees or subcontractors.

A.
Minimum Scope of Insurance.  Service Provider shall obtain insurance of the types described below:

7. Automobile Liability All owners and employees of Service Provider performing service on Sultan’s behalf shall maintain adequate automobile liability insurance covering their vehicles.
8. Commercial General Liability insurance shall be written on ISO occurrence form CG 00 01 and shall cover liability arising from premises, operations, independent Service Providers, products-completed operations, personal injury and advertising injury, and liability assumed under an insured contract.  The City shall be named as an insured under the Service Provider’s Commercial General Liability insurance policy with respect to the work performed for the City using ISO additional insured endorsement GC 20 10 10 01 and GC 20 37 10 01 or substitute endorsements providing equivalent coverage.
9. Workers’ Compensation coverage as required by the Industrial Insurance laws of the State of Washington.
B. 
Minimum Amounts of Insurance.  Service Provider shall maintain the following insurance limits:

5. Automobile Liability insurance with a minimum combined single limit for bodily injury and property damage of $1,000,000 per accident.

6. Commercial General Liability insurance shall be written with limits no less than $1,000,000 each occurrence, $2,000,000 general aggregate and $2,000,000 products-completed operations aggregate limit.

C. 
Other Insurance Provisions.  The insurance policies are to contain, or be endorsed to contain, the following provisions for Automobile Liability and Commercial General Liability insurance:

5. The Service Provider’s insurance coverage shall be primary insurance as respect to the City.  Any insurance, self-insurance, or insurance pool coverage maintained by the City shall be excess of the Service Provider’s insurance and shall not contribute with it.

6. The Service Provider’s insurance shall be endorsed to state that coverage shall not be cancelled by either party, except after thirty (30) days prior written notice by certified mail, return receipt requested, has been given to the City.

J. Acceptability of Insurers.  Insurance is to be placed with insurers with a current A.M. Best rating of not less than A:VII.
K. Verification of Coverage.  Service Provider shall furnish the City with original certificates and a copy of the amendatory endorsements, including but not necessarily limited to the additional insured endorsement, evidencing the insurance requirements of the Service Provider before commencement of the work.

L. Subcontractors.  Service Provider shall include each subcontractor as insured under its policies or shall furnish separate certifications and endorsements for each subcontractor.  All coverage shall be subject to all of the same insurance requirements as stated herein for the Service Provider.

10.
Entire Agreement.  The written provisions and terms of this Agreement, together with all documents attached hereto, shall supersede all prior verbal statements of any officer or other representative of the City, and such statements shall not be effective or be construed as entering into or forming a part of, or altering in any manner whatsoever, this Agreement.
11.
City's Right of Supervision, Limitation of Work Performed by Service Provider.  Even though Service Provider works as an independent Service Provider in the performance of his duties under this Agreement, the work must meet the approval of the City and be subject to the City's general right of inspection and supervision to secure the satisfactory completion thereof.  In the performance of work under this Agreement, Service Provider shall comply with all federal, state and municipal laws, ordinances, rules and regulations that are applicable to Service Provider's business, equipment, and personnel engaged in operations covered by this Agreement or accruing out of the performance of such operations.
26. Work Performed at Service Provider's Risk.  Service Provider shall be responsible for the safety of its employees, agents and subcontractors in the performance of the work hereunder and shall take all protections reasonably necessary for that purpose.  All work shall be done at Service Provider's own risk, and Service Provider shall be responsible for any loss of or damage to materials, tools, or other articles used or held for use in connection with the work.

27. Ownership of Products and Premises Security.
A. All reports, plans, specifications, data maps, and documents produced by the Service Provider in the performance of services under this Agreement, whether in draft or final form and whether written, computerized, or in other form, shall be the property of the City.

B.  
While working on the City’s premises, the Service Provider agrees to observe and           support the City’s rules and policies relating to maintaining physical security of the City’s premises.
28. Modification.  No waiver, alteration or modification of any of the provisions of this Agreement shall be binding unless in writing and signed by a duly authorized representative of the City and Service Provider.
29. Assignment.  Any assignment of this Agreement by Service Provider without the written consent of the City shall be void.
30. Written Notice.  All communications regarding this Agreement shall be sent to the parties at the addresses listed below, unless notified to the contrary.  Any written notice hereunder shall become effective as of the date of mailing by registered or certified mail, and shall be deemed sufficiently given if sent to the addressee at the address stated in this Agreement or such other address as may be hereafter specified in writing.
31. Non-Waiver of Breach.  The failure of the City to insist upon strict performance of any of the covenants and agreements contained herein, or to exercise any option herein conferred in one or more instances shall not be construed to be a waiver or relinquishment of said covenants, agreements or options, and the same shall be and remain in full force and effect.
32. Resolution of Disputes, Governing Law.  Should any dispute, misunderstanding or conflict arise as to the terms and conditions contained in this Agreement, the matter shall be referred to the City Manager, whose decision shall be final.  In the event of any litigation arising out of this Agreement, the prevailing party shall be reimbursed for its reasonable attorney fees from the other party.  This Agreement shall be governed by and construed in accordance with the laws of the State of Washington.
IN WITNESS WHEREOF, the parties have executed this Agreement on the day and year above written.

CITY OF SULTAN
SERVICE PROVIDER

By: 

By: 



Carolyn Eslick, Mayor
Title: 



Taxpayer ID #: 

CITY CONTACT
SERVICE PROVIDER CONTACT

Deborah Knight





City of Sultan



319 Main Street, Suite 200



Sultan, WA  98294



Phone:  360-793-2231 
Phone:  


Fax:   360-793-3344
Fax:  


ATTEST/AUTHENTICATED

By: 



City Clerk

APPROVED AS TO FORM

By: 



Office of the City Attorney

EXHIBIT A

SCOPE OF WORK

Service Provider shall provide City Attorney services to the City and Kathy Hardy, a member attorney of the Service Provider, shall serve as the City Attorney, providing the traditional scope of attorney services, advising the City on all matters of a legal nature, providing legal advice, counsel, services, legal training, consultation and opinions to the Mayor, City Council, Boards and Commissions, and all levels of City government. Mike Kenyon, Bruce Disend, and other members of the Service Provider’s firm, shall assist Ms. Hardy and serve as needed or requested.

The basic scope of services, for the purpose of the proposal, shall include those legal services generally understood from the field of municipal law to fall within the category of “general counsel” work, and shall include, but not necessary be limited to the following:

1. Provides legal advice, counsel, services, training, consultation, and opinions to the Mayor, City Council, Boards and commissions, and all levels of the City government, on a wide variety of civil assignments, including but not limited to land use planning, laws against discrimination, construction of public works, condemnation, purchasing and procurement, leasing, purchase and sale of property, employment legal matters, public disclosure issues, and tort law. The City Attorney’s advice includes methods to avoid civil litigation and otherwise assist or participate in managing the City’s exposure to risks.

2. Prepares and reviews ordinances and resolutions, contracts and other documents for legality and acceptability.

3. Assists administration officials and employees to understand the legal roles and duties of their respective offices and interrelationships with others.

4. Prepares legal opinions at the request of the Mayor, City Administrator or the City Council.

5. Provides the Mayor, City Council, and administration a legal perspective and legal advice on various governmental issues.

6. Furnishes legal representation at all City Council business meetings, and at other meetings when requested.

7. Provides the Mayor and City Council with guidance as to Robert’s Rules of Orders and related procedural matters relating to City Council meetings.

8. Assists City officials and employees to maintain awareness of ethical standards and appearance of fairness standards, and to avoid potential conflicts of interest and prohibited transactions.

9. Works cooperatively with the municipal prosecutor and special legal counsel retained by the City for special projects.

10. Coordinates with other special legal counsel, as needed, to assure proper management of legal issues and proper coordination and transition of legal issues among special counsel.

11. Performs other legal services and legal tasks, as assigned by the Mayor, City Administrator and/or City Council.

12. Monitors pending and current state and federal legislation and court decisions as appropriate.  

SPECIFICATIONS.

The Service Provider (City Attorney) attends City Council meetings as requested on the second and fourth Thursdays of each month, from 7:00 p.m. until close. Attendance may be for a portion of or for the entire meeting.

If requested by the Mayor or City Administrator, the City Attorney shall attend City Council public hearings and presentations, which occur every second and fourth Thursday starting at 6:00 p.m.  Attendance may be for a portion of or for the entire meeting.

The City Attorney is a member of the City Management Team and may be requested to attend management team meetings, which are scheduled during the business day. 

The City Attorney shall maintain regular office hours at a secure, private office location.  The City Attorney must be available by phone, cell phone, fax and e-mail.

The City Attorney shall be responsible to provide quarterly reports to the authorized City Representative for the City Attorney contract, concerning the actual and projected expenditures for all cases and work performed by the City Attorney and to cooperate with the administration in providing an appropriate summary of the information to the City Council on a quarterly basis.

EXHIBIT B

PAYMENT

A. FEES

KENYON DISEND, PLLC

HOURLY RATE SCHEDULE FOR YEAR 2010

Rates Effective February 1, 2009
ATTORNEYS:

Partners and Senior Attorneys:

Michael R. Kenyon


$245.00

Bruce L. Disend


$245.00

Shelley M. Kerslake


$215.00

Chris D. Bacha



$215.00

Bob Sterbank



$215.00

Noel Treat



$215.00

Sandra S. Meadowcroft


$210.00

Margaret J. King


$210.00

Kari Sand



$200.00

Associate Attorneys:
Amy Jo Pearsall


$175.00

Renee Walls



$160.00

PARALEGALS:

Margaret C. Starkey


$100.00

Sheryl A. Loewen


$  90.00

Pam M. Odegard


$  85.00

Shelly Crossland


$  85.00

Mary Eichelberger


$  85.00

Terry Cox



$  85.00

Kim Obermayer



$  85.00

Kathy Swoyer



$  85.00

LEGAL INTERNS:


$100.00

B. COSTS 

1. The charges for Service Provider services shall include all overhead and internal charges, including but not limited to administration, secretarial, word processing, computer time, computer based research charges of the data based provider, accounting, office supplies, storage fees, equipment costs, librarian time, routine photocopying and clerical time.  

a. In addition to the charges for Service Provider services, the City agrees to reimburse the Service Provider for the actual costs incurred by the Service Provider for postage, legal messenger services, and other charges customary to the practice of law.

2. Travel: Mileage shall not be reimbursed to Service Provider.  Travel time to and from City Hall shall not be charged for the first two round-trips each calendar month, but shall be charged thereafter.  Travel time related to litigation or for travel other than to and from City Hall shall be charged at Service Provider’s normal hourly rates.

3. Cell phone expenses (except for long distance calls) and costs to maintain e-mail services shall not be separately charged.

4. Use of legal messengers should be avoided when service can be accomplished through mail or express mail.  Overnight delivery charges at cost are subject to re-imbursement, unless the charge was necessitated by the Service Provider’s inability to perform the services earlier due to scheduling conflicts or demands of other clients.    

5. Any transcription made by a court reporter shall be at City expense.

C. BILLINGS/BUDGETED AMOUNTS.

1. Except as provided for herein, billings from the City Service Provider that exceed budgeted amounts for legal services are grounds for termination of the contract by the City and the City reserves the right to refuse to make payment for such excess billings. 

2. The City shall provide the City Service Provider with an annual, and when necessary, periodic change orders in the form of a letter notice stating the maximum amount of legal services allowable under the contract. 

3. The City Service Provider shall cease work on a legal matter, including general services, subject to a budget limit should the billings reach the budget limit for the legal matter. PROVIDED, nothing herein shall be construed to require the City Service Provider to stop work on a legal matter which would cause the City Service Provider to be in breach of the Rules of Professional Conduct or deprive the City Service Provider of compensation for work performed by the City Service Provider to remain in compliance with those rules or create a situation that would materially affect the City’s position relative to a case; however, for work performed in excess of budget and pursuant to the preceding sentence, the City reserves the right to challenge the reasonableness and/or necessity of such work.

A. INCREASES.

The rates and fee schedule shall remain unchanged through January 31, 2009 after which a one-time rate and fee schedule increase may be authorized by City Council.  

E. METHOD OF PAYMENT.

1. The Service Provider shall submit a monthly invoice for the compensation after services have been performed. An itemized billing statement in a form approved by the City will be submitted to provide a detailed description of each task performed during the month, the employee requesting the task, the number of hours spent performing such services itemized by Service Provider or other Service Provider employee with the associated billing rate, and any reimbursable costs and expenses incurred in connection with such services. 

2. The invoice shall also sort these tasks by the requesting department, and provide a summary of hours and costs for each department and for the total due. 

3. The monthly invoice will be accompanied by a Microsoft Excel spreadsheet file that summarizes monthly and year-to-date billings by department. This spreadsheet shall be updated by the Service Provider monthly, and shall include listings for General Services and Special Services project work, sorted by requesting department, showing hours spent performing such services, average cost per hour and total cost per topic / project item. 

SULTAN CITY COUNCIL

AGENDA ITEM COVER SHEET

Date:



November 12, 2009



Agenda Item #:

A-1

SUBJECT:
Governor’s Juvenile Justice Advisory Committee Grant Program
CONTACT PERSON:    
Donna Murphy Grants and Economic Development Coordinator

ISSUE:
The issue before the Council is to submit a grant application for $37,500 to the State of Washington Governor’s Juvenile Justice Advisory Committee for a Title V Delinquency Prevention Grant.

STAFF RECOMMENDATION:  

Direct Staff to complete and submit a Juvenile Justice grant application in the amount of $37,500 and authorize Mayor Eslick to sign the necessary documents for submittal.

SUMMARY STATEMENT: 

At the September 17, 2009 City Council meeting, Mayor Eslick informed the City Council that she and staff have looked into the possibility of partnering with the Volunteers of America to apply for a Governor’s Juvenile Justice Grant.  

At the October 22, 2009 City Council meeting, the Council directed staff to work with the Volunteers of America preparing a grant application.

The purpose of this grant proposal is to fund the formation of a Teen Court targeting bullying and violent behavior in school, and offering an option for school personnel and students to address the underlying issues behind such actions.  

The objective is to provide early intervention when the offenses are small (smoking cigarettes) or when it’s a first or second offence. 

The intent is to use local residents with a background in juvenile counseling including support.

The Volunteers of America are not an eligible agency to apply for this grant.  Only municipal governments or Indian Tribes are eligible applicants.  The City of Sultan would act as lead agency on the grant application and the Volunteers of America would operate the program, prepare and submit all quarterly and annual reports and provide the 50% in-kind match requirement.

The proposed Teen Court is for low level behavioral problems and is different than the currently active Diversion Court.  The Diversion Court located at Sultan Middle School meets monthly to hear cases referred by the Prosecuting Attorney, Leigh Kellogg.  

The Prosecuting Attorney sends information regarding the student and the offence to the Diversion Court prior to hearing the case.  The offending student and his/her parents appear before the Diversion Court to plea their case.  Dialog takes place between the Diversion Court members and the offending student and parents.  A punishment is agreed upon, such as community service, writing an essay or an apology letter, and the student has 3 months to complete.

FISCAL IMPACTS:

The maximum request is $37,500 and there is a 50% match.  The match can be made in-kind and the Volunteers of America will provide and document all match and reporting requirements.

RECOMMENDED MOTION:

I move to authorize Mayor Eslick to direct Staff to submit a grant application in the amount of $37,500 to the Governor’s Juvenile Justice Advisory Committee for the purpose of forming a Teen Court in Sultan.

Attachment:

Governor’s Juvenile Justice Advisory Committee Request for Proposals and Grant Application

SULTAN CITY COUNCIL

AGENDA ITEM COVER SHEET

Date:



November 12, 2009



Agenda Item #:

A-2

SUBJECT:
Snohomish Health District Healthy Community Partner
CONTACT PERSON:    
Donna Murphy Grants and Economic Development Coordinator

ISSUE:
The issue before the Council is to

1. Submit a Letter of Support to Snohomish Health District in support of a grant application requesting Federal stimulus funding in order to increase levels of physical activity, improve nutrition, and decrease overweight/obesity prevalence on Snohomish County. 

2. Become a Healthy Community Partner Site.

STAFF RECOMMENDATION:  

Approve submitting a Letter of Support with the understanding that budget and staff constraints will limit Sultan’s participation in new projects or programs developed by the Healthy Community Specialist assigned to the Skykomish Valley.

SUMMARY STATEMENT: 

Snohomish Health District is applying for a Federal Stimulus Grant to increase levels of physical activity, improve nutrition, and decrease overweight/obesity prevalence on Snohomish County.  Successful Healthy Communities Projects are currently in Marysville and Lynnwood.

On October 23, 2009 the Snohomish Health District asked the City of Sultan to submit a Letter of Support for a grant application to fund a position in East Snohomish County for the Healthy Communities Project.  If funded, the Healthy Community Specialist will work with Sultan, Gold Bar and Index to improve the health of the children and adults in those communities.  The Letter of Support identifies a level of commitment to the project that will require the City of Sultan to provide use of one computer, the ability to print documents, one telephone and desk space for the person working with the three cities and schools.  Please see attached Frequently Asked Questions that Ms. Pam Wessel-Estes, Program Manager, Chronic Disease Prevention sent.

According to Dr. Gary Goldbaum, Director of the Snohomish Health District’s Healthy Community Projects in Marysville and Lynnwood have targeted:

Increasing physical activity and improving diet choices.  Those projects involved Health District staff facilitating community-based efforts to develop local plans and then to implement those plans.  Participating in those efforts were local governments, i.e. Parks and Planning and Development, schools, transit, senior centers, food banks, YMCAs, bicycle clubs, tribes, health care providers, business and many others.  Among the results of these efforts, Marysville and Lynnwood have created community gardens, enrolled more students in free/reduced breakfast and lunch programs, created biking routes and made pedestrian walkway improvements, and created congregate meal sites for elder adults.  An intangible benefit of the Healthy Communities project has been the enhanced sense of civic connection.

FISCAL IMPACTS:

1. Provide a desk, telephone, computer, monitor and printing ability.

2. Participation and support for projects and programs developed by the Healthy Community Specialist.

Discussion:

The policy question for Council is the level of participation in the Healthy Communities Program.  The alternatives are to:

1. Support the grant through a letter, but do not commit the City resources to host a Community Support Specialist.

2. Support the grant AND commit to hosting a Community Support Specialist at City Hall or other Sultan partner such as the Volunteers of America.

3. Support the grant.  Commit to hosting a Community Support Specialist AND becoming a Healthy Community Partner.  

a. A decision to become a Healthy Community Partner may include a further commitment of staff time and resources.  Council may need to reprioritize staff time and funding to meet the program requirements.


RECOMMENDED MOTION:

1. I move to authorize Mayor Eslick to sign the Letter of Support to Snohomish Health District in support of a grant application requesting Federal stimulus funding in order to increase levels of physical activity, improve nutrition, and decrease overweight/obesity prevalence on Snohomish County.  

2. I move to become a Healthy Community Partner Site.

ATTACHMENTS:

1. Snohomish County Healthy Communities Project Frequently Asked Questions

2. Letter of Support

City of Sultan

October 29, 2009

Snohomish Health District

Dr. Gary Goldbaum 

Health Officer and Director

3020 Rucker Avenue, Suite 306

Everett, WA 98201

Subject:  
Letter of Support

Communities Putting Prevention to Work, 

American Recovery and Reinvestment Act, 2009

Dear Dr. Goldbaum:  

We understand that the Snohomish Health District is requesting Federal stimulus funding from the CDC in order to achieve the following outcomes: Increase levels of physical activity, Improve nutrition, and Decrease overweight/obesity prevalence on Snohomish County. 
· Addressing obesity and related adverse health outcomes will contribute significantly over time to reducing the health care costs in our county and the state of Washington. 

· By using population-based approaches such as policy, system and built environment changes comprehensively across our county, together we will be able to address behavior change at some of the basic root causes. 
· The Healthy Communities project is a positive step toward improving the health of all of our citizens, and will assist us in reducing some health disparities relating to issues of access to healthy foods and clean, safe environments. 
· Using population-based approaches such as policy, system and built environment changes comprehensively across our county will enable us to sustain positive change and reverse the growing trend in obesity and overweight children and adults. 
I fully support Snohomish Health District’s grant application as a vital chronic disease prevention strategy. Furthermore, should the Snohomish County proposal be funded, the City of Sultan commits to becoming a designated ‘Healthy Community’ partner site including signing a Memorandum of Understanding, and will work directly with the Health District and other partners across the county. 

Sincerely,

Carolyn Eslick

Mayor 

SULTAN CITY COUNCIL

AGENDA ITEM COVER SHEET

ITEM #:
Action A 3

DATE:
November 12, 2009

SUBJECT:
Ordinance 1065-09  2010 Budget

CONTACT PERSON:
Laura Koenig
, Clerk/Deputy Finance Director


ISSUE:

The issue before the Council is the introduction of Ordinace 1065-09 (Attachment A) to adopt a budget for the 2010 fiscal year.
SUMMARY:

The detailed budget and department reports were prepared and submitted to the Council during the public hearing process (Agenda Item PH-1).  The attached is the ordinance to adopt the 2010 Budget.
MOTION:
Move to introduce Ordinance 1065-09 setting the 2010 Budget for a first reading and pass it on to a second reading.

ATTACHMENTS:
A.  Ordinance 1065-09  2010 Budget
CITY OF SULTAN

SULTAN, WASHINGTON

ORDINANCE NO. 1065-09

AN ORDINANCE ADOPTING THE BUDGET FOR THE CITY


                 OF SULTAN WASHINGTON FOR THE FISCAL YEAR ENDING


                 DECEMBER 31,  2010

WHEREAS, the Mayor of the City of  Sultan, Washington, completed and placed on file with the City clerk a proposed budget and estimate of the amount of moneys required to meet the public expenses, bond retirement and interest, reserve funds and expenses of government of said City for the fiscal year ending December 31, 2010, and notice was published that the Council of said City would meet on November 12, 2009  for the purpose of making and adopting a budget for said fiscal year and giving taxpayers within the limits of said City an opportunity to be heard upon said budget; and

WHEREAS, the said City Council did meet at said time and did then consider the matter of said proposed budget; and

WHEREAS, the said proposed budget does not exceed the lawful limit of taxation allowed by law to be levied on the property within the City of Sultan for the purposes set forth in said budget, and the estimated expenditures set forth in said budget being all necessary to carry on the government of said City for said year and being sufficient to meet the various needs of the City during said period.

NOW, THEREFORE, THE CITY COUNCIL OF THE CITY OF SULTAN DO ORDAIN as follows:

Section 1:  The budget for the City of Sultan, Washington for the year 2010 is hereby adopted in its final form and content as set forth in the document entitled City of Sultan 2009 Budget, three (3) copies of which are on file in the office of the City Clerk.

Section 2:  Estimated resources, including fund balances or working capital for each separate fund of the City of Sultan, and aggregate totals (net of transactions between funds) for all such funds combined, for the year 2010 are set forth in the summary form below, and are hereby appropriated for expenditures during the year 2010 as set forth below:

	  
	
	  2010 BUDGET SUMMARY

	Fund
	      Fund Name
	REVENUE
	EXPENSE

	001
	General Fund
	$1,961,159.00 
	

	
	Legislative
	
	$13,120.00

	
	Executive
	
	$33,247.67

	
	Finance/Administration
	
	$47,381.56

	
	Grants
	
	$28,451.45

	
	Legal
	
	$56,324.15

	
	Civil Service
	
	$0.00

	
	Other Governmental
	
	$54,700.00

	
	Law Enforcement
	
	$1,082,608.00

	
	Law Enforcement - Court
	
	$143,400.00

	
	Emergency Management
	
	$5,825.00

	
	Code Enforcement
	
	$29,586.00

	
	Planning and Community Development
	
	$238,964.19

	
	Building 
	
	$61,520.62

	
	Public Health
	
	$1,500.00

	
	Library
	
	$8,200.00

	
	Park/Recreation
	
	$91,407.72

	
	Miscellaneous (Transfers Out)
	
	$60,082.00

	
	Total Expenditures
	
	$1,956,318.36

	
	
	
	

	100
	General Fund Contingency
	$13,085.00 
	$0.00 

	101
	Street Fund
	$275,580.00 
	$264,767.00 

	103
	Cemetery Fund
	$31,500.00 
	$31,090.00 

	104
	C.R. Equipment Fund
	$91,050.00 
	$0.00 

	105
	Park Improvement Fund
	$195,000.00 
	$193,274.00 

	106
	Police Equipment Reserve
	$0.00 
	$0.00 

	107
	Drug Enforcement Fund
	$1,140.00 
	$1,090.00 

	108
	Street Impact Fee Fund
	$31,632.00 
	$30,000.00 

	109
	Community Improvement Fund
	$1,500.00 
	$1,500.00 

	110
	Emergency Radio System
	$0.00 
	$0.00 

	112
	Park Impact Fee Fund
	$45,000.00 
	$45,000.00 

	113
	Building Maintenance Fund
	$50,000.00 
	$50,000.00 

	114
	Information Tech Fund (IT)
	$30,400.00 
	$25,400.00 

	203
	Limited Tax Bond GO
	$127,100.00 
	$126,538.00 

	205
	Unlimited Tax GO Bond
	$30,400.00 
	$30,400.00 

	207
	LID Guaranty Fund
	$347,315.00 
	$347,315.00 

	301
	Capital Project Fund REET 1
	$63,500.00 
	$63,500.00 

	 302
	Capital Project Fund REET 2
	$73,600.00 
	$63,500.00 

	303
	Street Improvement Fund
	$1,739,500.00 
	$1,701,131.00 

	307
	LID Project Fund
	$30,000.00 
	$30,000.00 

	400
	Utility Water Fund
	$821,500.00 
	$747,579.00 

	401
	Utility Sewer Fund
	$1,150,986.00 
	$1,150,949.00 

	402
	Utility Garbage Fund
	$720,816.00 
	$679,400.00 

	403
	Water Revenue Bond Fund
	$128,500.00 
	$127,160.00 

	405
	C.R. Water Utility Fund
	$432,000.00 
	$432,000.00 

	404
	C.R. Sewer Utility Fund
	$223,500.00 
	$223,397.00 

	406
	Storm Water Utility
	$80,675.00 
	$80,128.00 

	407
	Sewer System Improvement Fund
	$125,000.00 
	$125,000.00 

	409
	Water System Improvement Fund
	$280,000.00 
	$280,000.00 

	410
	Stormwater System Improvement Fund
	$50,000.00 
	$50,000.00 

	412
	Water System Debt Fund
	$182,000.00 
	$147,538.00 

	413
	Sewer System Debt Fund
	$573,029.00 
	$566,568.00 

	621
	Cemetery Trust Fund
	$2,670.00 
	$0.00 

	
	TOTALS
	$9,909,137.00 
	$9,570,542.36 


Section 3:  The City Clerk is directed to transmit a certified copy of the budget hereby adopted to the Division of Municipal Corporations in the Office of the State Auditor and to the Association of Washington Cities.

Section 4:  This ordinance is severable and if any portion of it shall be declared invalid or unconstitutional, the remaining portion shall remain valid and enforceable.

Section 5:  This ordinance shall be in full force and effect five days after publication as required by law.

REGULARLY ADOPTED this   day of December, 2009.





















Carolyn Eslick Mayor

Attest:

Laura J. Koenig, City Clerk

Approved as to form:

Margaret King, City Attorney


SULTAN CITY COUNCIL

AGENDA ITEM COVER SHEET

ITEM NO: 
Action A 4

DATE:

November 12, 2009
SUBJECT:

Ordinance 1066-09 2009 Budget Amendments
CONTACT PERSON:
Laura Koenig, Clerk/Deputy Finance Director

ISSUE:

The issue before the Council is the introduction of Ordinance 1066-09 to amend the 2009 Budget.  

SUMMARY:

A public hearing on the proposed amendments to the 2009 Budget was held during the Council meeting of November 12, 2009.  The Council considered amendments to several funds as part of the hearing (Refer to PH 2 for details).  

RECOMMENDED ACTION:

Staff recommends the Council approve the budget amendments discussed during the public hearing and introduction of Ordinance 1066-09 amending the 2009 Budget for a first reading and pass it on to a second reading.

Attachments:

A.  Ordinance 1066-09

ATTACHMENT A

CITY OF SULTAN

SULTAN WASHINGTON

ORDINANCE 1066-09



AN ORDINANCE OF THE CITY OF SULTAN AMENDING




THE 2009 BUDGET ADOPTED UNDER ORDINANCE 1008-08

AND AMENDED UNDER ORDINANCE 1053-09 and 1061-09 
THE CITY COUNCIL OF THE CITY OF SULTAN DO ORDAIN AS FOLLOWS:

SECTION 1:  The 2009 Budget as authorized under Ordinance 1008-08 and amended under Ordinance 1053-09 and 1061-09 for revenues and expenditures for the operation of the City of Sultan for the fiscal year ending December 31, 2009 is amended to increase in the following amounts:

FUND # AND NAME


REVENUES/


EXPENDITURES






UNENCUMBERED FUNDS

105  Park Improvement Fund

$  10,000


$  0

112  Park Impact Fees Fund

$  10,000


$ 10,000

405  CR Water Reserve
Fund

$354,962


$354,962

407  Sewer Improvement Fund

$396,000


$396,000
Total Amendment   


$760,962     


$760,962









          

A full copy of the amended budget sections are attached and made part of this ordinance by reference.

SECTION 2:  The budget for the year 2009 is amended to provide for the changes as outlined above and filed in the office of the City Clerk.

SECTION 3:  The City Clerk is hereby directed to transmit the amended budget to the Auditor of the State of Washington, Division of Municipal Corporations.

Severability:  This ordinance is severable and if any portion of it shall be declared invalid or unconstitutional, the remaining portion shall remain valid and enforceable.

Effective Date:  This ordinance shall be in full force and effect five days after publication as required by law.

REGULARLY ADOPTED this d day of, 2009



















Carolyn Eslick, Mayor

Attest:


Laura J. Koenig, City Clerk

Approved as to form:







     




Margaret King, City Attorney

Published:  
SULTAN CITY COUNCIL

AGENDA ITEM COVER SHEET

ITEM NO:
Action A 5

DATE:

November 12, 2009

SUBJECT:

First Reading Ordinance No. 1067-09 Salary Schedule

CONTACT PERSON:
Deborah Knight, City Administrator

ISSUE:

The issue before the City Council is first reading of Ordinance No. 1067-09 (Attachment A) to adopt a salary schedule for employees.  

RCW 35A.33.050 (Attachment B) requires that salary ranges for various positions in the City be made a part of the annual budget document adopted with the annual budget.  Ordinance No. 1067-09 fulfills this requirement.  

STAFF RECOMMENDATION:

Move to introduce Ordinance No. 1067-09 Salary Schedule for a first reading and pass on to a second reading on December 10, 2009.  

SUMMARY:

The City Council has the authority to set pay and benefits.  As a part of the annual budget process, the City Council must adopt a salary and compensation ordinance for 2010 to establish pay levels for all employees.  Salary levels for represented (union) employees are established during contract negotiations.  Salary levels for non-represented employees are set by the City Council annually during the budget process.  The Union members wages are set by contract and are COLA’s are tied to the CPI.  For 2009, the CPI is a negative .07% (-.07%).

FISCAL IMPACT

Non Represented Employees:

The fiscal impacts for the 2010 budget are limited to the 3% step increase and a -.07% COLA adjustment.   The Community Development Director is at Step 4 in the pay plan (Attachment A).  All other non-represented employees are at Step 3 in the pay plan.

Union Employees
The fiscal impacts for the 2009 budget is a -.07% COLA adjustment. (CPI-W June to June Seattle, Tacoma, Bremerton)

ALTERNATIVES

1. Move to introduce Ordinance No. 1067-09 Salary Schedule for a first reading and pass on to a second reading.  

This alternative implies that the Council is prepared to adopt the salary ordinance at second reading scheduled for December 12, 2009.

2. Do not move introduce Ordinance No. 1067-09 Salary Schedule for a first reading.  

This alternative implies that the Council has questions or concerns regarding the salary ordinance.  The City Council may direct staff to make changes to the salary ordinance prior to second reading scheduled for December 12, 2009.

RECOMMENDED ACTION:  


MOVE TO INTRODUCE ORDINANCE NO. 1067-09 SALARY SCHEDULE FOR A FIRST READING AND PASS ON TO A SECOND READING ON DECEMBER 10, 2009.  

ATTACHMENTS:

Attachment A – Salary Ordinance No. 1067-09
Attachment B -  Matrix of 2009-2010 wages

Attachment C – RCW 35A.33.050

ATTACHMENT A

CITY OF SULTAN

ORDINANCE NO. 1067-09
AN ORDINANCE OF THE CITY COUNCIL OF THE CITY OF SULTAN WASHINGTON ESTABLISHING SALARY RATES FOR NON-REPRESENTED PERSONNEL 

WHEREAS, RCW 35A.33.050 requires that salary ranges for various positions in the City be made a part of the annual budget document adopted with the annual budget, and

WHEREAS, the City Council has determined it appropriate to adjust salary ranges for non-represented employees in order to permit salary increases along with approval of benefits, 

NOW, THEREFORE, be it ordained by the City Council of the City of Sultan, Washington as follows:

Section 1  Salaries.  As part of the City’s annual budget, salaries and wages for non represented employees are hereby approved as follows:

Table 2 –Salary Schedule 

	Salary Schedule
	Step 1
	Step 2
	Step 3
	Step 4
	Step 5

	 
	 
	 
	 
	 
	 

	Grants/Economic Dev
	4372
	4511
	4656
	4805
	4959

	Building Official
	4848
	5004
	5164
	5328
	5499

	Clerk/Deputy Finance Director
	5545
	5723
	5905
	6095
	6290

	Public Works Director
	5571
	5748
	5933
	6123
	6318

	City Engineer
	5659
	5840
	6027
	6219
	6419

	Community Development Director
	6886
	7107
	7334
	7569
	7811

	City Administrator
	8034
	8292
	8557
	8831
	9113


Section 2 Non Represented Step Increase:  Step increases shall be effective on the employee’s anniversary date subject to a satisfactory performance evaluation.

Section 3 Benefits:  Effective January 1, 2009, the Employer shall pay one hundred percent (100%) of the premium necessary for the purchase of medical and dental insurance for employees and eighty-nine percent (89%) of the premium necessary to purchase medical and dental insurance for dependents.

Section 4  Union Employees. Wages and benefits for Union represented employees shall be in accordance with the current Union contracts, the salary scales for which are attached to this Ordinance (Exhibit A).

Section 5  Effective Date of Increase:  The amendments to the annual salaries provided for in this ordinance shall become effective with the first pay period for 2009 wages.
Section 5  Repealer:  Any and all other ordinances or parts of ordinances of the City of Sultan inconsistent with the provisions of this ordinance are hereby repealed to the extent of such inconsistency.

Section 6  Severability:  If any section of this ordinance, or if any subsection or part shall be declared unlawful, the balance of this ordinance and of each section shall remain in full force and effect.

Section 7 Effective Date:  This Ordinance shall be in full force and effect five days after publication as required by law.

PASSED by the City Council and APPROVED by the Mayor this 10th day of December, 2009.






Carolyn Eslick, Mayor

ATTEST:

Laura J. Koenig, City Clerk

Approved as to form:

Margaret King, City Attorney


	2009 Salary Schedule
	Ordinance 1013-09
	
	
	

	
	
	
	
	
	

	Salary Schedule
	Step 1
	Step 2
	Step 3
	Step 4
	Step 5

	
	
	
	
	
	

	Grants/Economic Dev
	4403
	4543
	4,689
	4839
	4994

	Building Official
	4882
	5039
	5,200
	5366
	5538

	Clerk/Deputy Finance Director
	5584
	5763
	5,947
	6138
	6334

	Public Works Director
	5610
	5789
	5,975
	6166
	6363

	City Engineer
	5699
	5881
	6,069
	6263
	6464

	Community Developement Director
	6935
	7157
	7,386
	7622
	7866

	City Administrator
	8091
	8350
	8,617
	8893
	9177

	Adminstrative Assistant
	23.41
	24.16
	24.93
	25.73
	26.55

	
	
	
	
	
	

	
	
	
	
	
	

	
	
	
	
	
	

	2010 Salary Schedule
	
	CPI Adjustment
	-0.007
	

	
	
	
	
	
	

	Salary Schedule
	Step 1
	Step 2
	Step 3
	Step 4
	Step 5

	
	
	
	
	
	

	Grants/Economic Dev
	4372
	4511
	4656
	4805
	4959

	Building Official
	4848
	5004
	5164
	5328
	5499

	Clerk/Deputy Finance Director
	5545
	5723
	5905
	6095
	6290

	Public Works Director
	5571
	5748
	5933
	6123
	6318

	City Engineer
	5659
	5840
	6027
	6219
	6419

	Community Developement Director
	6886
	7107
	7334
	7569
	7811

	City Administrator
	8034
	8292
	8557
	8831
	9113

	Adminstrative Assistant
	23.25
	23.99
	24.76
	25.55
	26.36


ATTACHMENT C 

RCW 35A.33.050
Proposed preliminary budget. 

On or before the first business day in the third month prior to the beginning of the fiscal year of a code city or at such other time as the city may provide by ordinance or charter, the clerk or other person designated by the charter, by ordinances, or by the chief administrative officer of the city shall submit to the chief administrative officer a proposed preliminary budget which shall set forth the complete financial program of the city for the ensuing fiscal year, showing the expenditure program requested by each department and the sources of revenue by which each such program is proposed to be financed.

     The revenue section shall set forth in comparative and tabular form for each fund the actual receipts for the last completed fiscal year, the estimated receipts for the current fiscal year and the estimated receipts for the ensuing fiscal year, which shall include the amount to be raised from ad valorem taxes and unencumbered fund balances estimated to be available at the close of the current fiscal year.

     The expenditure section shall set forth in comparative and tabular form for each fund and every department operating within each fund the actual expenditures for the last completed fiscal year, the appropriations for the current fiscal year and the estimated expenditures for the ensuing fiscal year. The salary or salary range for each office, position or job classification shall be set forth separately together with the title or position designation thereof: PROVIDED, That salaries may be set out in total amounts under each department if a detailed schedule of such salaries and positions be attached to and made a part of the budget document. 

[1967 ex.s. c 119 § 35A.33.050.]
CITY COUNCIL 
AGENDA ITEM COVER SHEET

ITEM NO:
Action A 6
DATE:
November 12, 2009
SUBJECT:

Resolution 09-24 Salary/Benefit Allocation to Funds
CONTACT PERSON:
Laura Koenig, Clerk/Deputy Finance Director

ISSUE:

The issue before the Council is the adoption of Resolution 09-24 to allocate salaries and benefits to the various operating and capital project funds.
SUMMARY:
During the annual budget process a review of staffing requirements is completed by the Department Heads.  Staff reviews the current job responsibilities and the proposed work program for the next year to determine the appropriate fund to charge for the salaries and benefits.

For 2010, salaries and benefits will be charged out to the Park and Street Improvement funds for capital projects.  Part of the staff’s salaries and benefits for federal and state funded projects can be charged back against the grants received.  Tracking the wages in those funds will make it easier to properly charge the grant and will create an audit trail for the State Auditor and the granting agency.

The State Auditor has recommended that the Council adopt the Salary/Benefit allocation as a part of the budget process.

ALTERNATIVES:

5. Do not adopt Resolution 09-24.  The allocation will be included in the adopted budget however there will be no formal policy of the Council as requested by the State Auditor.
6. Adopt Resolution 09-24 to allocate wages/benefits to the appropriate funds.
STAFF RECOMMENDATION

Staff recommends the adoption of Resolution 09-24  to allocate wages and benefits to the appropriate funds.  
MOTION:

Move to adopt Resolution 09-24 allocating salaries and benefits for 2010 to the appropriate funds.  

Attachments:

A. Resolution 09-24, Allocation of Wages/Benefits

ATTACHMENT A
CITY OF SULTAN

SULTAN WASHINGTON

RESOLUTION 09-24


A RESOLUTION PROVIDING FOR THE ALLOCATION OF WAGES

AND BENEFITS FOR PAYROLL PURPOSES FOR THE 2010 FISCAL

YEAR.

WHEREAS, as a part of the annual budget process the allocation of expenditures for wages and benefits must be determined to properly charge funds for services received and;

WHEREAS, staff has reviewed the current job responsibilities of the employees and the proposed work programs for 2010 and;
WHEREAS, the State Auditor has recommended that the Council adopt the distribution schedule to allocate expenditures for wages and benefits;
NOW, THEREFORE, BE IT RESOLVED by the City Council of the City of Sultan that the attached document entitled Allocation of Wages and Benefits for Payroll Purposes is hereby adopted by reference and the will be used for the distribution of wages and benefits for the 2010 fiscal year.
PASSED AND ADOPTED this 12th day of November 2009.




















Carolyn Eslick, Mayor

ATTEST:

Laura J. Koenig, City Clerk

SULTAN CITY COUNCIL

AGENDA ITEM COVER SHEET

ITEM NO.


Action A 7

DATE: 


November 12, 2009
SUBJECT: 
 

Resolution 09-25 Investment Interest Allocation

CONTACT PERSON: 
Laura Koenig, Clerk/Deputy Finance Director

ISSUE:

The issue before the City Council is the adoption of Resolution 09-25 (Attachment A) to allocate investment interest earned.  

SUMMARY:

Under state law (RCW 35.39.034 – Attachment B), if a Code City’s funds have been commingled for investment purposes, the interest may be apportioned among the various participating funds or to the general or current expense fund as the city determines by ordinance or resolution.  There are restrictions under state law regarding allocation of interests and bond ordinances may require the allocation of the earned interest to the bond reserve fund.  Interest earned on investments of Impact fee funds and REET funds must be allocated to those funds.  

Interest earned by the Cemetery Trust Endowment is credited to the Cemetery operating fund.  With the exception of the LID Bond fund, staff is recommending that interest earned by bond funds should be credited to the fund to offset the cost of bond principal and interest payments.   It is also recommended that interest earned by the Water and Sewer reserves, construction and debt funds be credited to those funds.  This will insure that additional funds will be available for projects, bond and loan payments.

STAFF RECOMMENDEDATION:

Adopt Resolution 09-25 providing for the allocation of earned Investment Interest.

ATTACHMENTS:        
A.   Resolution 09-25 Interest Allocations
B. RCW 35.39.034 and BARS manual sections regarding investment interest

ATTACHMENT A

CITY OF SULTAN

RESOLUTION 09-25

A RESOLUTION OF THE CITY OF SULTAN WASHINGTON PROVIDING

 FOR THE ALLOCATION OF INVESTMENT INTEREST EARNINGS.

WHEREAS, the Revised Code of Washington chapter 35.39.034 provides for the disbursement of investment interest earnings; and

WHEREAS, RCW 35.39.034 further provides for commingling of funds within one investment portfolio; and 

WHEREAS, RCW 35.39.034 provides that any excess funds on hand may invested by the City Treasurer for the benefit of the general or current expense fund; now therefore

BE IT REOLVED BY THE CITY COUNCIL OF THE CITY OF SULTAN WASHINGTON AS FOLLOWS:

The interest earnings received on investment of the City of Sultan shall be distributed to each fund as follows:

	
	FUND
	
	Interest Distibution

	001
	General Fund
	
	100%/Excess Funds

	100
	General Fund Contingency
	
	100%

	101
	Street Fund
	
	100%

	103
	Cemetery Fund
	
	100% plus Cemetery Trust

	104
	C.R. Equipment Fund
	
	100% to General

	105
	Park Improvement Fund
	
	100%

	107
	Drug Enforcement Fund
	
	100%

	108
	Street Impact Fee Fund
	
	100%

	109
	Community Improvement Fund
	
	100% to General

	112
	Park Impact Fee Fund
	
	100%

	113
	Building Maintenance Fund
	
	100%

	114
	IT Information Tech Fund
	
	100% to General

	203
	Limited Tax Bond GO
	
	100%

	205
	Unlimited Tax GO Bond
	
	100%

	207
	LID Guaranty Fund
	
	100% to General

	301
	Capital Project Fund REET 1
	
	100%

	 302
	Capital Project Fund REET 2
	
	100%

	303
	Street Improvement Fund
	
	100%

	307
	LID Project Fund
	
	100% to General

	400
	Utility Water Fund
	
	100% to General

	401
	Utility Sewer Fund
	
	100% to General

	402
	Utility Garbage Fund
	
	100% to General

	403
	Water Revenue Bond Fund
	
	100%

	406
	Storm Water Utility
	
	100% to General

	404
	CR Sewer Fund
	
	50%/50% to General

	405
	CR Water Fund
	
	50%/50% to General

	407
	Sewer System Improvement Fund
	
	100%

	409
	Water System Improvement Fund
	
	100%

	410
	Storm Water System Improvement
	
	100%

	412
	Water System Debt Fund
	
	100%

	413
	Sewer System Debt Fund
	
	100%

	621
	Cemetery Trust Fund
	
	100% to Cemetery

	633
	Treasurer's Trust
	
	100% to General


Passed by the City Council this 12th day of November, 2009.







Carolyn Eslick, Mayor

Attest:
Laura J. Koenig, City Clerk

ATTACHMENT B

RCW 35.39.034
Investment by individual fund or commingling of funds -- Investment in United States securities -- Validation. 

Moneys thus determined available for this purpose may be invested on an individual fund basis or may, unless otherwise restricted by law be commingled within one common investment portfolio for investment. All income derived from such investment shall be apportioned and used for the benefit of the various participating funds or for the benefit of the general or current expense fund as the governing body of the city of [or] town shall determine by ordinance or resolution: PROVIDED, That funds derived from the sale of general obligation bonds or revenue bonds or similar instruments of indebtedness shall be invested, or used in such manner as the initiating ordinances, resolutions, or bond covenants may lawfully prescribe.

     Any excess or inactive funds on hand in the city treasury not otherwise invested, or required to be invested by this section, as now or hereafter amended, may be invested by the city treasurer in United States government bonds, notes, bills, certificates of indebtedness, or interim financing warrants of a local improvement district which is within the protection of the local improvement guaranty fund law for the benefit of the general or current expense fund.

     All previous or outstanding investments of city or town funds for the benefit of the city's or town's general or current expense fund which have been or could be made in accordance with the provisions of this section, as now or hereafter amended, are declared valid. 

[1981 c 218 § 1; 1975 1st ex.s. c 11 § 2; 1969 ex.s. c 33 § 3.]
22. TRANSFER OF INTEREST INCOME TO THE GENERAL FUND 
Based on the current economic environment in which they operate, local governments are actively looking for ways to generate additional unrestricted revenues, so often there are questions regarding the transfer of interest income associated with certain revenues to the general fund. 

The answers to the question “Can the interest earned on this revenue be deposited to the general fund or other funds?” may be yes or no, based on the statutory language that authorized the imposition of taxes and levies or the distribution of fees and taxes by the state. 

SAO has reviewed the language related to various taxes, levies and fees and prepared the attached matrix to assist local governments in determining whether interest transfers made by them are allowable. The matrix shows the type of the restricted revenue, associated RCW provision and a yes or no answer on the transferability of interest. 

This should not be considered an exhaustive list of all situations related to interest transfers. The matrix does not address revenues restricted by bond covenants. Additional questions about transfers of interest income generated by other types of revenue should be directed to the SAO staff.
SULTAN CITY COUNCIL

AGENDA ITEM COVER SHEET

ITEM NO:
Action A 8

DATE:
November 12, 2009

SUBJECT:
Resolution 09-23 Interfund Loan

CONTACT PERSON:
Laura Koenig, Clerk/Deputy Finance Director

ISSUE:  

The issue before Council is to revise the terms of the Interfund Loan from the CR Utility Fund to the General Fund.  The current balance of the loan is $109,000.  The balance of principle at the end of the year will be $102,000.  Unpaid interest is an additional $20,054 as calculated by the State Auditor.  The total outstanding is $122,054.

STAFF RECOMMENDATION:
Staff recommends the monthly principle payment amount remain at $3,500 and that the transfer be done on a quarterly basis ($10,500 per quarter).  This will provide for full payment of the loan by the end of 2012.  

The 2009 budget included $3,500 for interest and based on the current rate with the investment pool, the city has paid less than $300.  Staff recommends the balance of the budget amount ($3,100)  be used to reduce the unpaid interest from $20,054 to $16,954.  

Staff recommends the adoption of Resolution 09-23 to revise the terms of the General Fund Interfund Loan to change payments to a quarterly basis and set the term of the loan to be paid no later than December 31, 2012.   

SUMMARY:

In 2002 and 2003 the General Fund borrowed money from the CR Utility Reserve Fund ($200,000 and $95,000).    Due to the financial condition of the General fund, it was not possible to make regular payments on the loan in 2003 and 2004.  A total of $21,000 was repaid in those years.  

In 2005, the council combined the loans and set up payments of $3,500 per month plus interest at the current rate earned with the State Investment Pool.   The outstanding balance in 2005 was $274,000.  

Funds may not have a negative balance at year end and cannot transfer funds if they are not available.  The General Fund was not able to make the full payments in 2005, 2006 or 2007 which has resulted in an underpayment of $38,000 (Attachment A).

The State Auditor has addressed the issue of repayment of the interfund loan for the past three years.  The concerns are based on the accounting policy in the BARS manual that reads: 

 4. The term of the loan may continue over a period of more than one year, but must be “temporary” in the sense that no permanent diversion of the lending fund results from the failure to repay by the borrowing fund. A loan that continues longer than three years will be scrutinized for a “permanent diversion” of moneys. (Note: these restrictions and limitations do not apply to those funds which are legally permitted to support one another through appropriations, transfers, advances, etc.) 

They have recommended the city pay the outstanding balance of $38,000 plus interest to the Utility Reserve Fund for 2005-2007 and make monthly payments on the loan as required by the resolution.   The Auditor estimates the amount of past payments is $58,054 ($38,000 in principle and $20,054 in interest).

The Resolution 05-31 did not set a time from for completion of repayment of the loan; it only requires payments of $3,500 per month.  Staff recommends the Council continue to budget the same annual payment of $42,000 for principle and change the payments from a monthly basis to a quarterly basis.  This will be consistent with current practice by the Finance Department.  

Additional funds will need to be budgeted in 2010 to 2011to cover the underpayment of principle and interest on the loan.  The 2009 budget included $3,348 for interest and based on the current rate with the investment pool, the city has paid less than $300.  The $3,100 will be used to reduce the unpaid interest from $20,054 to $16,954.  

RECOMMENDED ACTION:
Staff recommends the adoption of Resolution 09-23 to revise the terms of the General Fund Interfund Loan. 

Attachments:
A.  Loan Payment History


B.  Resolution 09-23 Interfund Loan


C.  Loan Amortization Schedule

Attachment A
	
	ACTUAL LOAN PAYMENTS
	
	

	Year
	Loan 
	Principal   Paid
	Interest    Paid
	Balance

	2004
	295000.00
	21000.00
	4690.00
	274000.00

	2005
	274000.00
	32000.00
	1234.00
	242000.00

	2006
	242000.00
	21000.00
	5577.00
	221000.00

	2007
	221000.00
	35000.00
	8000.00
	186000.00

	2008
	186000.00
	42000.00
	4181.00
	144000.00

	2009
	144000.00
	42000.00
	3348.00
	102000.00

	
	Total
	186000.00
	27030.00
	

	
	
	
	
	

	
	
	
	
	

	
	
	
	
	

	
	LOAN PAYMENTS DUE
	
	

	Year
	Loan    Balance
	Principal    due
	Principal    Paid
	Difference

	2004
	295000.00
	21000.00
	21000.00
	0.00

	2005
	274000.00
	42000.00
	32000.00
	10000.00

	2006
	242000.00
	42000.00
	21000.00
	21000.00

	2007
	221000.00
	42000.00
	35000.00
	7000.00

	2008
	186000.00
	42000.00
	42000.00
	0.00

	**  2009
	144000.00
	42000.00
	42000
	0

	
	
	231000.00
	186000.00
	38000.00

	
	
	
	
	

	**  $7,000 will be paid in November and December
	

	
	
	
	
	


CITY OF SULTAN

SULTAN, WASHINGTON

RESOLUTION 09-23

A RESOLUTION PROVIDING FOR A REVISED PAYMENT

SCHEDULE 
FOR INTERNAL MUNICIPAL LOANS FROM

THE C.R. UTILITY RESERVE FUND TO GENERAL FUND

WHEREAS, the City Council approved interfund loans from the C.R. Utility Reserve to the General Fund in 2002 and 2003 in amounts totaling $295,000, and

WHEREAS, the intent of the loan issued under Resolution 05-31 was to provide for monthly payments of $3,500; and

WHEREAS, the General Fund as an outstanding principle balance $102,000 on the interfund loan which needs to be paid: and

WHEREAS, there is outstanding interest of $16,954 on the loan which needs to be paid; and

WHEREAS, in 2004, 2005, 2006, and 2007 full payments were not made on the principle and interest which resulted in an underpayment of $38,000 in principle and $20,054 in interest; and

WHEREAS, the current practice of the Finance Deparment is to process the transactions on a quarterly basis instead of monthly; and

WHEREAS, it is the intent of the Council to reduce both the external and internal debt of the City; now

NOW, THEREFORE, BE IT RESOLVED by the City Council of the City of Sultan as follows:

That the promissory note be revised to provided for quarterly payments of $10,500 ($3500 per month) from the General Fund to the C.R. Utility Reserve Funds.  Such loan shall bear interest at the rate of the average interest paid to the City by the State Investment Pool for the prior fiscal year and shall be repaid in accordance with the Promissory Note signed this date and made part of this resolution.

REGULARLY ADOPTED this 22nd day of October 2009.





















Carolyn Eslick, Mayor

Laura J. Koenig, City Clerk

Approved as to form:

Margaret King, City Attorney
CITY OF SULTAN

PROMISSORY NOTE

For value received, the City of Sultan General Fund promises to pay to the order of the City of C. R. Utility Reserve Funds in full payment for an internal loan, the sum of one hundred twenty two thousand and fifty four dollars ($122,054) to be paid as follows:

Principal to be paid in quarterly installments of $10,550 plus interest.   Such loan shall bear interest at the rate of the average interest paid to the City by the State Investment Pool for the prior fiscal year and shall be paid on a quarterly basis.

The balance of the principle and interest shall be paid no later than December 31, 2012.

Dated this 12th day of November 2009.





















Carolyn Eslick Mayor

Attest:

Laura J. Koenig, City Clerk

SULTAN CITY COUNCIL
AGENDA ITEM COVER SHEET

ITEM NO:
A-9
DATE:

November 12, 2009

SUBJECT:

Comprehensive Plan Docket 2009

CONTACT PERSON:
Robert Martin, Community Development Director

ISSUE:
Determine whether to hold a City Council Public Hearing on 2009 Comprehensive Plan Docket
STAFF RECOMMENDATION:

Staff recommends that the Council adopt a motion to direct Staff to prepare an Ordinance for Adoption of 2009 Comprehensive Plan Docket Items 1, 2, 4, 5, and 6, for consideration and First Reading at the December 10, 2009 regular meeting without additional Public Hearing as recommended by the Planning Board and as authorized by SMC 16.134.050 K.

SUMMARY:

Council is authorized by SMC 16.134.050 K to determine whether to hold a second Public Hearing on Comprehensive Plan Docket Amendment Proposals.  Subject to final recommendation on Docket Item #6, the Planning Board has recommended to Council that additional Public Hearings at the Council level are not necessary.

This Agenda Item is brought to the Council to answer any questions relative to Planning Board Recommendations on this Docket and to receive Council direction to do one of the following:

Alternatives:
1. Set Public Hearings on some or all of the recommended items; or

2. Direct Staff to return to the December 10, 2009 meeting for First Reading of an Ordinance adopting the Planning Board’s Recommendations for 2009 Docket Items 1, 2, 4, 5, and 6 without further Public Hearing; or

3. Delay action on the Docket to a later date; or

4. Suspend Action on the proposed Docket, thereby denying the proposals at least until the 2010 Docket.

BACKGROUND:
In conformance with State Statutes, the Sultan Municipal Code (SMC) Chapter 16.134.070D provides that the Docket for proposals to amend the Comprehensive Plan is open once each year.  The deadline for submittal of Docket proposals is April 1st of each year.  For 2009, the Planning Board proposed five items and a private property owner proposed one item.
At its June 25, 2009 meeting, the Council approved the 2009 Docket. The approved Docket includes five (5) items recommended by the Planning Board and one from a private property owner.

The Annual Comprehensive Plan Docket is administered according to procedures established in SMC 16.134.050 (Level IV Procedure) and 16.134.070 D. (Comprehensive Plan Docket).

Level IV Procedure provides that the Planning Board must hold a Public Hearing on each item and make a recommendation to the City Council. The recommendation includes a statement by the Board as to whether the item warrants an additional Public Hearing before the City Council prior to consideration of the adopting Ordinance.  The Planning Board has made recommendations as presented below.

This item comes to the Council to address the option of holding a Council Public Hearing on these items as authorized by SMC 16.134.050 K which reads as follows:

SMC 16.134.050 K: Step 10:  Upon receipt of the recommendation from the Planning Board the Council, by motion, determines whether to hold a second Public Hearing on the proposal(s).
The Planning Board has concluded review and recommendations on Docket items according to the following list:

Docket Item 1:  

Amend Comprehensive Plan Text to provide for Public/Institutional Zone as an Overlay Zone indicating the location of public property. (This Overlay Zone will show the location of public property and set the uses available, while retaining the underlying zoning in case the public agency sells the land to a private owner.  It is easier to remove the Overlay Zone than it is to go through a full-scale zone change)  The Comprehensive Plan Text Amendment will authorize the creation of the Overlay Zone in the Zoning Section of the Unified Development Code, Sultan Municipal Code (SMC) Title 16.

Board Recommendation:  Input from Fire District #5, issues resolved, approve without further Public Hearing.
Docket Item 2:
Amend the Comprehensive Plan Future Land Use Map (Figure LU-1) to designate the north portion of Reese Park and the Water Treatment Plant site as Low-Moderate Density Residential, and provide Comprehensive Plan direction for zoning the properties as P/I on the Official Zoning Map.

Board Recommendation: No public input, no controversy, approve without further Public Hearing.
Docket Item 3:

Assessment and possible Amendment of Comprehensive Plan Policies on Population and Economic Development, Section 2.2, Goals and Policies, General, #12, #13, and #14.
Council Determination:  Delay action until 2011 Plan Update  

Docket Item 4:

Amend the Industrial Park Master Plan to remove the requirement for all development to be subject to the Binding Site Plan process.

Board Recommendation: No public input at Planning Board Hearing, additional Stakeholder’s Meeting held at Fire Station provided significant support for removal of BSP requirement, no controversy, approve without further Public Hearing.
Docket Item 5:

Amend Comprehensive Plan at Figure T-1, and Table T-3 to change names of City street classifications to agree with State and Federal classifications for communities with population size of Sultan.

Board Recommendation:  No public input, no controversy, approve without further Public Hearing.
Docket Item 6 (Sponsored by Property Owner):

Comprehensive Plan Map Amendment to change the designation of land on both sides of the new intersection of Sultan Basin Road and Hwy 2 from Economic Development (Industrial) and Moderate Density (Residential) to Highway Oriented Development (Commercial).
Board Recommendation:  Pending final action at November 10, 2009 Meeting.


Note:  Due to delays in applicant supplying additional requested information, this item was not able to be processed with other items.  The information has been received and the Board is conducting its Public Hearing at its November 10, 2009.  The recommendation from that Hearing will be verbally provided to the Council during the November 12, 2009 meeting.

RECOMMENDATION:

Staff recommends that the Council adopt a Motion to direct Staff to prepare an Ordinance for Adoption of 2009 Comprehensive Plan Docket Items 1, 2, 4, 5, and 6, for consideration and First Reading at the December 10, 2009 regular meeting without additional Public Hearing as recommended by the Planning Board and as authorized by SMC 16.134.050 K.

SULTAN CITY COUNCIL 

AGENDA ITEM COVER SHEET

ITEM NO:
A-10

DATE:

November 12, 2009

SUBJECT:

Jackson Hydroelectric Project Off-License Agreement
CONTACT PERSON:
Deborah Knight, City Administrator


ISSUE:

The issue before the city council is to authorize the Mayor to sign the Off-License Agreement with Snohomish County Public Utility District for the Henry M. Jackson Hydroelectric Project.

STAFF RECOMMENDATION:

1. Review the Off-License Agreement (Attachment A)

2. Ask questions regarding the impacts to Sultan and Sultan’s obligations under the Agreement
3. Authorize the Mayor to sign the Off-License Agreement for the Henry M. Jackson Hydroelectric Project 
SUMMARY:

The city council discussed the off-license agreement at the council meeting on October 22, 2009.  The city council expressed concerns regarding the PUD proposal to have a 10-year option to purchase a habitat easement in Reese Park without compensating the city.  The city council directed staff to work with Snohomish County Public Utility District No. 1 (PUD) to re-negotiate the easement option.

City staff and Fire Chief Merlin Halverson met with PUD representatives to discuss the option.  The PUD agreed to shorten the option from 10-years to 3-years.  The option will expire on October 31, 2012 unless the parties renegotiate the option term.  Since the term was shortened to three years, and the value of the option is relatively low, the parties agreed no option payment was necessary.  In exchange, the PUD would work in good faith to exercise the option as quickly as possible.  

The PUD will pay the appraised value of the property at the time the option is exercised but not less than $127,000 (.12/foot). PUD intends to move quickly to exercise the option.  However, PUD needs the approval of the Aquatic Resource Committee (ARC) to make this a top priority.  The City of Sultan is represented on the ARC.  The first ARC meeting is scheduled for November 16, 2009.  

Summary Settlement Agreement 

The PUD has been working with stakeholders including Sultan and Fire District 5 since 2005 to renew the federal license to operate the PUD hydroelectric dam on the Sultan River.  

The Off-License Agreement has been negotiated separately between the City of Sultan and PUD.  The Off-License Agreement addresses issues such as public safety and property easements and acquisitions that are unique to the Sultan community.  The Off-License Agreement is different than the Settlement Agreement which included all the stakeholders in the process.   

The city council has discussed the Settlement Agreement at a number of meetings throughout 2009.  Most recently, the city passed Resolution 09-14 urging the PUD to consider the impacts on downstream property owners of the Culmback Dam.  On October 8, 2009, the Council authorized the Mayor to sign the Settlement Agreement.  

The Settlement Agreement will be filed with the Federal Energy Regulatory Commission (FERC) on Tuesday, October 13, 2009.  FERC will then begin its internal review of the document and necessary federal public hearings.  FERC may not issue a renewed license to operate the project until later in 2010.  The Off-License Agreement is conditioned on PUD receiving regulatory approval from FERC and would be effective sixty (60) days after FERC issues its final order.  

The city’s off-license agreement with PUD was predicated on the city signing the Settlement Agreement.  

Summary Off-License Agreement
There are five parts to the Off-License Agreement.  The total package value is $950,000 over the proposed 50- year life of the license to operate the hydroelectric project.  

6.  $250,000 payment in cash within 90-days of PUD receiving regulatory approval from FERC.  The Council has discussed using these funds to purchase and install a dam safety warning system.

7. $250,000 payment on or prior to January 1, 2032 (approximately half-way through the 50-year license agreement).  The purpose of the payment would be to upgrade the dam safety warning system for the remainder term of the license.  

8. $2,500 annual payment to maintain the dam safety warning system and providing emergency training.  The annual payment will be increased annually by 3.0% ($283,000 paid over 50 years).  
9. $127,000 to purchase easements in Reese Park and Osprey Park for habitat enhancement projects required by the Settlement Agreement.  Note, PUD has amended the earlier proposal and will to execute an option to purchase the easement within three years.

10. $40,000 to purchase a wetland parcel owned by the city adjacent to Osprey Park.  The purchase would take place within 90-days of PUD receiving regulatory approval from FERC.

The Off-License Agreement includes the following negotiated terms:

· 3.1.1 Initial Payment.  Within ninety days (90) days of the Effective Date, the District agrees to pay the City two hundred and fifty thousand dollars ($250,000) in cash.  Unless otherwise agreed, the payment shall be made by electronic fund transfer using mutually agreed upon procedures.

· 3.1.2 Second Payment.  On or prior to January 1, 2032, the District agrees to pay the City two hundred and fifty thousand dollars ($250,000) in cash.  Unless otherwise agreed, the payment shall be made by electronic fund transfer using mutually agreed upon procedures.

· 3.1.3 Annual Payment.  Starting on January 1 in the year after the Effective Date and annually thereafter on January 1 for the term of the Agreement, the District shall provide an annual payment to the City to reimburse the City for a portion of the City’s expense incurred in participating in implementing the New License and enhancing public safety.  The first annual payment shall be $2,500.  Thereafter, through the term of this Agreement, the annual payment shall be increased annually by 3.0%. 
· 5.1 Easement Option.  The City grants to the District the exclusive option (“Option”) to establish permanent easement areas (“the FERC License Easement Areas”) on and within portions of Parcel A (see Attachment A for map), for the purpose of constructing, and maintaining new or enhancing existing side channels to the Sultan River, large woody debris structures and other habitat improvements as may be required by the New License.  
· 5.2 Option Term.  The term of the Option shall be three (3) years from the Effective Date of this Agreement.  In the event the District does not exercise the Option prior to the expiration of the Option Term, the Option shall automatically terminate and the Parties shall have no further obligations hereunder related to Parcel A.  
· 5.4 Easement Purchase Price.  The District and the City agree that the purchase price for establishing the FERC License Easement Areas on Parcel A shall not be less than twelve (12) cents per square foot, in year 2012 dollars, for the FERC License Easement Areas (up to a maximum of 24.3 acres) for a total maximum purchase price of $127,000 (the “Easement Purchase Price”), or such price adjusted to reflect the year in which the Option is exercised.  The actual square footage of the FERC License Easement Areas shall be based upon the engineer-certified survey of the FERC License Easement Areas conducted pursuant to Section 5.1.  The District shall pay the City the Easement Purchase Price, within ten (10) days of the effective date of the Easement Agreement.  Unless otherwise agreed, the payment shall be made by electronic fund transfer using mutually agreed upon procedures.

· 6.1 Parcel Purchase Price.  Within sixty (60) days of the Effective Date, the City will transfer Parcel B to the District by statutory warranty deed. The District and the City agree that the purchase price for Parcel B shall be forty thousand dollars ($40,000) in cash (the “Parcel Purchase Price”).  The District shall pay the City the Parcel Purchase Price within ten (10) days of the Property Transfer, provided that the warranty deed will not be released to the District until the City has received all funds.  Unless otherwise agreed, the payment shall be made by electronic fund transfer using mutually agreed upon procedures.

FISCAL IMPACT:


The city council should not expect to receive money from the PUD in 2010.  The FERC licenses process is likely to take 12 months.  If the license application is appealed the approval process could take several years or longer.  The city will not receive any payments until the license is approved.  

The city will receive payments from PUD valued at $950,000 over the 50- year life of the license.  In exchange, the city will need to work with local stakeholders to determine the best use of the funds.  The council has indicated the funds should be used for protecting the public by providing a dam safety warning system.  

If a dam safety warning system is installed, the city will have the responsibility for the next 50-years to ensure the system works and is maintained per the manufacturer’s standards.  

The city will need to work cooperatively with other stakeholders such as the fire district and school district.  These are not direct costs, but will involve staff time to coordinate efforts.  

ALTERNATIVES:

1.  Authorize the Mayor to sign the Off-License Agreement.  This action implies the city council does not have serious concerns regarding material issues outlined in the Agreement.    

2. Do not authorize the Mayor to sign the Off-License Agreement and direct staff to areas of concern.  This action implies the city council has material concerns regarding the Agreement and would like to resolve the issues prior to approval.

RECOMMENDED ACTION:  


Authorize the Mayor to sign the Off-License Agreement between the City and Snohomish County Public Utility District No. 1 for the Henry M. Jackson Hydroelectric Project.

ATTACHMENT

A – Jackson Project Off-License Agreement

ATTACHMENT A
Henry M. Jackson Hydroelectric Project

Off-License Agreement Between 

the Public Utility District No. 1 of Snohomish County, Washington and City of Sultan, Washington

This Henry M. Jackson Off-License Agreement (“Agreement”) is entered into between the Public Utility District No. 1 of Snohomish County, Washington (“District”) and City of Sultan, Washington (“City”) (collectively, the “Parties”) in connection with the relicensing and operation of the Jackson Hydroelectric Project, FERC Project No. 2157 (“Project”).    

RECITALS

WHEREAS,

A. The Project is located on the Sultan River, approximately 24 miles east of Everett, Washington, in south central Snohomish County in the State of Washington.
B. The current FERC Project License will expire on May 31, 2011.  On May 29, 2009, the District filed with the Commission a complete and final application (“License Application”) for a new FERC License to continue operating the Project (“New License”).

C.       The District and the City are signatories to the Licensing Settlement Agreement for the Jackson Hydroelectric Project (“Settlement Agreement”) executed concurrently with this Agreement and made and entered into pursuant to FERC Rule 602, 18 C.F.R. § 385.602, by and among the District the City of Everett; Tulalip Tribes of Washington; United States Department of Commerce, National Marine Fisheries Service; United States Department of Agriculture, Forest Service; United States Department of the Interior, Fish and Wildlife Service; United States Department of the Interior, National Park Service; Washington Department of Fish and Wildlife; Washington Department of Ecology; Snohomish County; American Whitewater; and the City.    

D.   
The District and the City are entering into this Agreement as part of the overall settlement process leading to issuance by FERC of the New License and continued operation of the Project.  The District and the City acknowledge that the creation of the Agreement is intended as an element of a comprehensive settlement for the Project; however, due to its independent nature, the Agreement is intended to operate on its own.  Therefore, nothing in the administrative provisions for the Settlement Agreement are intended to, or shall be construed to, modify in any manner provisions in the Agreement.  Likewise the Parties’ obligations under the Agreement shall be interpreted independently of the Settlement Agreement except as may be provided herein.  

E.       The District and the City agree that FERC’s full adoption of the Settlement Agreement and the Parites adoption of this Agreement resolve all issues between the District and the City pertaining to the relicensing of the Project.   
F.       The City is the fee simple owner of certain real property, Parcel A and Parcel B, both situated in Snohomish County, Washington.  Parcel A, Snohomish County Parcel Numbers 27080600102900 and 28083100400200, located at Reese Park, and Parcel Numbers 28083100400700, 28083100400300, and 28083100401900, located at Osprey Park, comprises approximately 77.4 acres of which approximately 24.3 acres are of interest to the District.  Parcel B, Snohomish County Parcel Number 00765600099900, comprises  approximately 33.4 acres.  Parcels A and B are more specifically shown on Exhibit A to this Agreement, and as more particularly described in Exhibit B to this Agreement (hereinafter the “Property”).  
G.       The District desires to secure from the City, and City is willing to grant to the District, an exclusive option to establish an easement on Parcel A, for the purpose of constructing new Sultan River side channels, large woody debris structures and other habitat improvements as may be required by the New License, as shown on Exhibit A attached hereto, all subject to the specific terms and conditions set forth in this Agreement.  

TERMS OF AGREEMENT
NOW THEREFORE, in consideration of the mutual covenants set forth herein, and other good and valuable considerations, the receipt and sufficiency of which is hereby acknowledged, the Parties agree as follows:

1.  
General Provisions
1.1 Effective Date.  This Agreement shall become effective upon the date that is sixty (60) days after the date upon which FERC issues the Final Order resulting in the issuance of a New License.  Accordingly, if any party to the FERC proceeding seeks administrative and/or judicial review of the issuance of the New License, the Effective Date shall be sixty (60) days after the completion of the administrative and/or judicial review which will result in the FERC order issuing the New License becoming a Final Order.  A Final Order means an order for which there is no further opportunity or right for administrative or judicial review of such order.  Until the Effective Date, there shall be no liability or obligation on the part of any Party (or any of their respective elected and appointed officials, officers, directors, employees, agents and attorneys), except as expressly provided in Sections 7 and 9.2.

1.1.1 Effect of Any Failure of FERC to Issue a New Project License to the District.  The Agreement shall have no effect in the event that FERC declines or fails to issue to the District a New Project License and such determination becomes a Final Order.  

1.1.2 Effect of Application for Surrender or Notice of Intent to Decommission Prior to Effective Date. 
1.1.2.1 If, prior to the Effective Date, the District files an Application for Surrender pursuant to 18 C.F.R. § 6.1 with FERC or files an irrevocable notification with FERC that it declines to accept the New License and will decommission the Project and cease generation, the Effective Date shall be stayed.   
1.1.2.2 If, following the District’s timely filing of an Application for Surrender or an irrevocable notification of intent to decommission pursuant to Section 1.1.2.1  above:  (a) the District withdraws the Application for Surrender or notification described in Section 1.1.2.1 above, or (b) FERC denies or rejects the Application for Surrender or notification described in Section 1.1.2.1 above, the Effective Date and all obligations under this Agreement shall commence upon issuance of a Final Order resulting in the issuance of a New Project License.
1.1.2.3 If, following the District’s timely filing of an Application for Surrender or an irrevocable notification of intent to decommission pursuant to Section 1.1.2.1 above, the District ceases all generation and permanently decommissions the Project, the Effective Date shall not commence and this Agreement shall be null and void.

1.2
Term of the Agreement.  Unless terminated as provided herein, the term of the Agreement shall commence on the Effective Date and shall continue through the term of the New License, including any subsequent annual license(s), or until the date of any FERC order approving surrender of the New License, whichever is earlier.  

2. 
PURPOSE OF AGREEMENT

The purpose of the Agreement is to resolve all issues between the District and the City pertaining to the relicensing of the Project.  To achieve this purpose, this Agreement (1) defines the District’s obligations during the New License pertaining to enhancement of public safety, (2) creates an option for the District to acquire easements for Project habitat projects pursuant to the New License, and (3) transfers certain land owned by the City to the District.  
3.
THE DISTRICT PAYMENTS TO THE CITY TO ENHANCE THE CITY’S FLOOD PROTECTION AND NOTIFICATION MEASURES 

3.1 District Payments.  In consideration of the City’s release specified in Section 4, the option specified in Section 5, and the other City commitments within this Agreement, the District will provide the following compensation to the City:

3.1.1 Initial Payment.  Within ninety days (90) days of the Effective Date, the District agrees to pay the City two hundred and fifty thousand dollars ($250,000) in cash.  Unless otherwise agreed, the payment shall be made by electronic fund transfer using mutually agreed upon procedures.
3.1.2 Second Payment.  On or prior to January 1, 2032, the District agrees to pay the City two hundred and fifty thousand dollars ($250,000) in cash.  Unless otherwise agreed, the payment shall be made by electronic fund transfer using mutually agreed upon procedures.
3.1.3 Annual Payment.  Starting on January 1 in the year after the Effective Date and annually thereafter on January 1 for the term of the Agreement, the District shall provide an annual payment to the City to reimburse the City for a portion of the City’s expense incurred in participating in implementing the New License and enhancing public safety.  The first annual payment shall be $2,500.  Thereafter, through the term of this Agreement, the annual payment shall be increased annually by 3.0%. 
3.2 Sole and Exclusive Means of Compensation.  The City acknowledges that the District would not enter into this Agreement if this Agreement did not provide and incorporate the sole and exclusive means by which the District shall provide compensation to the City for the Release provided in Section 4.  For the duration of the New License and any subsequent annual license, the City shall not, under any circumstance, seek in any forum any additional consideration or compensation in connection with the District’s obligation in regard to the new license regarding enhancements to public safety for the Project and the District’s activities related thereto other than that consideration and compensation to the City which is expressly provided for in this Agreement.  
4.   
CITY RELEASE

Except for those obligations and rights created by and arising out of this Agreement, in consideration of the compensation stated in Section 3, as of the Effective Date, the City hereby agrees that this Agreement releases and discharges the District from any additional requirements with respect to the provision of safety requirements for purposes of the new license.    

5.
PARCEL A EASEMENT OPTION AGREEMENT 

5.1 Easement Option.  The City hereby grants to the District the exclusive option (“Option”) to establish permanent easement areas (“the FERC License Easement Areas”) on and within portions of Parcel A, for the purpose of constructing, and maintaining new or enhancing existing side channels to the Sultan River, large woody debris structures and other habitat improvements as may be required by the New License.  Immediately following the Effective Date of this Agreement, the District will obtain an engineer-certified survey of the FERC License Easement Areas within Parcel A.  Within sixty days of the Effective Date, the District shall file and record the Option survey and a memorandum summary of this Agreement in Snohomish County, acceptable to both the District and the City.
5.2 Option Term.  The term of the Option shall be three (3) years from the Effective Date of this Agreement or October 31, 2012 whichever is sooner.  In the event the District does not exercise the Option prior to the expiration of the Option Term, the Option shall automatically terminate and the Parties shall have no further obligations hereunder related to Parcel A. 
5.2.1 The parties may by mutual agreement extend or modify Option Terms set forth in this agreement.
5.2.2  In the event the District does not timely exercise the Option, the District shall provide the City with any instruments that the City reasonably may deem necessary for the purpose of removing from the public record any cloud on the title to Parcel A which is attributable to the grant or existence of this Option.  The District shall reimburse the City for all costs associated with removing any such cloud to Parcel A.

5.3 The District’s Exercise of Option.  In the event the District elects to exercise the Option during the Option Term, the District shall notify the City in writing of such election.  Following such notice, the City and the District agree to execute the written agreement that sets forth the scope and other terms and conditions of the relevant easements on Parcel A (the “Easement Agreement”), a copy of which is attached hereto and identified as Exhibit C.  The Easement Agreement shall include the following provisions: 
5.3.1 The City and/or its successors shall restrict its use within the FERC License Easement Areas within Parcel A.  Such restrictions shall include, but not be limited to, restrictions on excavation or development, burning or any destruction of natural conditions, wetlands and vegetation within the FERC License Easement Areas. 
5.3.2 The District shall establish reasonable access to portions of  existing side channels located on Parcel A and will re-vegetate access routes after the District’s projects are complete;
5.3.3 The District shall confer with the City on all proposed construction projects within Parcel A for purposes of enhancing the quality of the projects for public use.  Such enhancements may include chain link fence around the ballpark outfield, pedestrian foot bridges, culverts under roads, restoration of facilities where existing improvements are disturbed, properly designed trails and native landscaping on disturbed areas.  In designing projects within the FERC License Easement Areas, to the extent reasonably feasible, the District shall minimize the removal of existing trees, maximize the removal of the existing blackberry infestation, and improve aquatic and terrestrial habitat.
5.3.4 The District shall be responsible for any unanticipated negative effects relating to the District’s projects affecting drainage to the existing baseball and soccer fields.  The District, in cooperation with the City, shall perform baseline drainage studies to determine ground water depth and drainage characteristics of the fields.  This study shall be relied upon to determine whether a construction project adversely affects drainage of the existing baseball and soccer fields.  

The District shall maintain all District-installed structures on Parcel A for the Term of the Agreement, including responding to the City’s reasonable requests for maintenance.  This shall include maintaining all new fences, bridges or other structures built as part of any final design; selective project maintenance to ensure operations benefit aquatic and terrestrial resources; and other maintenance required specifically as part of these projects.  If the District fails to respond to the City’s reasonable requests for maintenance, the City may provide the District with a written, 30 day demand to perform said maintenance.  If the District fails to act within said 30 days, the City may undertake such requested maintenance and the District shall reimburse the City for all costs associated with said maintenance,  plus a 3% administrative fee, within 30 days of submittal of an invoice to the District.  The City shall not undertake any maintenance under this provision that is estimated to exceed $2,000.   
5.4 Easement Purchase Price.  The District and the City agree that the purchase price for establishing the FERC License Easement Areas on Parcel A shall be twelve (12) cents per square foot, in year 2012 dollars, for the FERC License Easement Areas (up to a maximum of 24.3 acres) for a total maximum purchase price of $127,000 (the “Easement Purchase Price”), or such price adjusted to reflect the year in which the Option is exercised.  In no event shall the purchase price be less than (12) cents per square foot.  The actual square footage of the FERC License Easement Areas shall be based upon the engineer-certified survey of the FERC License Easement Areas conducted pursuant to Section 5.1.  The District shall pay the City the Easement Purchase Price, within ten (10) days of the effective date of the Easement Agreement.  Unless otherwise agreed, the payment shall be made by electronic fund transfer using mutually agreed upon procedures. 
5.5 The City’s Retained Rights in Parcel A.  The Option granted by the City to the District under the terms of this Agreement shall not include, and for all purposes the City shall retain all other rights in, or associated with, Parcel A, including all rights of use which rights are not specifically limited by any easement established under the Easement Agreement, or which are not fundamentally inconsistent with the easement following exercise of the Option.  Notwithstanding, the Easement Agreement shall grant, at no additional cost, the District the right to cross the City properties to access the FERC License Easement Areas for both construction of any improvements and for ongoing maintenance of projects within the FERC License Easement Areas.  
6. PARCEL B TRANSFER

6.1
Property Transfer.  Subject to Sections 7.4, within sixty (60) days of the Effective Date, the City will transfer Parcel B to the District by statutory warranty deed. The District shall pay all costs to effectuate said transfer.

6.2
Parcel Purchase Price.  The District and the City agree that the purchase price for Parcel B shall be forty thousand dollars ($40,000) in cash (the “Parcel Purchase Price”).  The District shall pay the City the Parcel Purchase Price within ten (10) days of the Property Transfer, provided that the warranty deed will not be released to the District until the City has received all funds.  Unless otherwise agreed, the payment shall be made by electronic fund transfer using mutually agreed upon procedures.
7.
PROPERTY INFORMATION  
7.1
Examination of Title.  Within six (6) months after execution of this Agreement, the City shall order preliminary title reports for Parcel B.  Within 30 days of receiving notice of the District’s intent to exercise the Option for Parcel A the City shall provide the District with a preliminary title report for Parcel A. Upon receipt of the respective preliminary title reports, the City shall provide the District with up-to-date preliminary title reports or court proceeding certificates for Parcel A and Parcel B.  Within thirty (30) days after execution of this Agreement or receipt of notice for Parcel A, the City shall also provide the following materials: 

7.1.1
copies of any existing and proposed easements, covenants, restrictions, agreements or other documents that, to the City’s knowledge, affect title to either Parcel A or Parcel B and that are not disclosed in the title reports; 

7.1.2
all surveys, plats, or plans relating to either Parcel A or Parcel B; 

7.1.3
all leases, licenses, or concessions for either Parcel A or Parcel B or any portion thereof;

7.1.4
all warranties and guarantees affecting either Parcel A or Parcel B or any portion thereof;

7.1.5
notice of any existing or threatened litigation affecting or relating to either Parcel A or Parcel B and copies of any pleadings with respect to that litigation;

7.1.6
all governmental permits and approvals obtained or held by the City with relation to either Parcel A or Parcel B; and

7.1.7
all environmental assessment reports with respect to either Parcel A or Parcel B; any known governmental correspondence, orders, requests for information or action and other legal documents that relate to the presence of hazardous materials or substances on, in, or under either Parcel A or Parcel B or any portion thereof; and any other information material to the environmental condition of either Parcel A or Parcel B. 

7.2
Inspection of Property.  Subsequent to the execution of this Agreement, the District shall have the right to enter and inspect the condition of either Parcel A or Parcel B, upon reasonable notice to the City.

7.3
Termination of Licenses.  Upon or prior to the transfer of Parcel B, the City agrees that it shall provide notice of termination of any leases, licenses, or concessions applicable to Parcel B, unless directed otherwise by the District.

7.4
Right to Reject Acceptance.  The District reserves the right, upon review of the due diligence materials and inspection of either Parcel A or Parcel B, to reject acceptance of the deed of either Parcel A or Parcel B.  The District’s acceptance of the deed of any property to be transferred is not a condition precedent to the other contractual obligations of the Parties within this Agreement; provided, however, that upon such rejection by the District of the deed of any property to be transferred in accordance with this Agreement, the City shall have no further obligation under this Section in respect to such property.
7.5
City’s Representations, Covenants, and Warranties Related to Parcel A and Parcel B.
7.5.1
Beginning upon execution of this Agreement and until the earlier of (i) the date that the City and the District execute the Easement Agreement with respect to Parcel A or (ii) the date that the Option provided by Section 5 terminates, the City shall maintain such properties in good repair in accordance with City’s current practices and shall not cause or allow waste or damage to the properties or any portions thereof, or transfer any interest or right in any of the properties to any third party.

7.5.2
Beginning upon execution of this Agreement and until the earlier of (i) the date that City conveys Parcel B to the District or (ii) the date that the District provides notice of rejection or acceptance of Parcel B, the City shall maintain such properties in good repair in accordance with the City’s current practices and shall not cause or allow waste or damage to the properties or any portions thereof, or transfer any interest or right in any of the properties to any third party.

7.5.3
The City has full power and authority to grant easements in Parcel A and convey fee simple title to Parcel B to the District.

7.5.4
To the knowledge of the City, there is no litigation pending against the City that arises out of the ownership of, or relates in any way to, either Parcel A or Parcel B. 

7.5.5
All property conveyance documents executed by the City and delivered to the District pursuant to this Agreement will be: (1) duly authorized, executed, and delivered by authorized representatives of the City; (2) legal, valid, and binding obligations of the City; and (3) with respect to Parcel B, sufficient to convey fee simple title to the District.

7.5.6
The City has received no notice of any failure of the City to comply with any applicable governmental requirements with respect to the use or occupation of either Parcel A or Parcel B, including, but not limited to, environmental, health, zoning, subdivision, or other land use requirements that have not been corrected to the satisfaction of the appropriate governmental authority, and the City has received no notice, and has no knowledge of, any non-corrected violations or investigation related to any such governmental requirement.

7.5.7
The City has received no notice of any default or breach by the City under any covenants, conditions, restrictions, rights of way or easements that may affect the City in respect to either Parcel A or Parcel B or may affect either Parcel A or Parcel B  (or any portion thereof) and no such default or breach now exists. 

7.5.8
To the knowledge of the City, there are no leases, licenses, or concessions affecting any part of either Parcel A or Parcel B other than those delivered to the District pursuant to Section 7.1, and there are no written or oral promises, understandings, or agreements between the City and any lessee, licensee, or concessionaire that have not been disclosed by the City as part of the materials provided by the City. 

7.5.9
To the knowledge of the City, there is no release, presence, or existence of any hazardous material on, in, from, or onto the properties or any portions thereof, and the City has not received any notice of any violation of any state, federal, or local environmental laws associated with either Parcel A or Parcel B.

7.5.10
All of the representations, covenants, and warranties contained in this Section 7.5 are true as of the date of execution of this Agreement and shall survive until the date of termination of this Agreement; provided, however, that all such representations, covenants, and warranties terminate on the date of termination of this Agreement and no claims based upon such representations, covenants, and warranties can be brought after that date.

8.
TERMINATION OF AGREEMENT 

8.1
Termination.
8.1.1
This Agreement may be terminated at any time by mutual written consent of the District and the City. 
8.1.2
This Agreement may be terminated by the District, in its sole discretion, if, subsequent to the Effective Date of this Agreement, FERC or a regulatory agency imposes a new material obligation to the New License through a license amendment or a regulatory action, and for that reason, the District then terminates the Settlement Agreement.  A material obligation shall mean individually or collectively, substantially affecting the District’s obligations relating to Project operations, including but not limited to costs; power generation; regulatory responsibilities; or protection, mitigation, and enhancement measures.

8.2
Parties’ Actions upon Termination.  Upon termination, this Agreement shall become null and void and there shall be no future liability or obligation based upon this Agreement on the part of any Party (or any of their respective officers, directors, commissioners, employees, agents or other representatives or affiliates).  Nothing in Section affects the effectiveness of the release and the discharge provided by the City to the District pursuant to Section 4.   

 9.
MISCELLANEOUS

9.1
Entire Agreement.  This Agreement contains the complete and exclusive agreement of the District and the City with respect to the subject matter thereof, and supersedes all discussions, negotiations, representations, warranties, commitments, offers, contracts, agreements in principle, and other writings prior to the Effective Date of this Agreement, with respect to its subject matter.
9.2
New License.  Within thirty (30) days of execution of the Agreement, the City agrees to deliver a letter to FERC, executed by the City Council, notifying FERC of the City’s full support for FERC’s incorporation, without modification, of the Settlement License Articles as enforceable articles of the Project License with a Project License term of 45 years.  The City will cooperate fully with the District to obtain a Project License which is consistent with the License Settlement Agreement.  The City agrees that, so long as this Agreement remains in effect, it will refrain from taking any position publicly or privately that indicates the District’s application should be denied or that the Settlement License Articles are deficient.
9.3
Permitting.  The Parties recognize that the District, as the Project Licensee, shall apply for and obtain all applicable federal, state, regional, and local permits, licenses authorizations, certification, determinations, and other governmental approvals (collectively referred to as “permits”) for purposes of implementing the New License.  To the extent the City is responsible for issuing any of such permits, the City shall waive all fees and conditions associated with City-issued permits for the New License.

9.4
Periodic Meetings.  The District will meet with the City every five years, or more frequently if requested by the City, to look at areas of mutual interest, including information and education relating to area recreational opportunities, public safety, newly constructed aquatic enhancements, or other areas of mutual interest.

9.5
Severability.  Should any section, paragraph, sentence, clause or phrase of this Agreement be declared unconstitutional or otherwise invalid for any reason, or should any portion of this Agreement pre-empted by state or federal law or regulation and if the rights or obligations of either Party will not be materially and adversely affected thereby, such decision or pre-emption shall not affect the validity of the remaining portions of this Agreement.
9.6
Dispute Resolution.  In the event of any dispute between the Parties concerning the interpretation or implementation of any aspect of this Agreement, the Parties agree to engage in good faith negotiations for a period of at least thirty (30) days in an effort to resolve the dispute.  Notification of the dispute must be in writing to the other Party, and the 30-day negotiating period will begin upon notification as described in paragraph 9.7.  During the 30-day period, any Party may request the services of a professional mediator to assist in resolving the dispute, with such mediator to be selected by the disputing Parties.  The Party requesting such services shall cover the costs unless there is an agreement among the disputing Parties to share costs.  In the event that resolution cannot be reached within the 30-day negotiating period, then either Party may seek remedy for alleged violations as described in Section 9.6.
9.7
Remedy for Alleged Violations.  No Party shall seek relief in any other forum for noncompliance with this Agreement unless and until the requirements of section 9.6 have been met.  If dispute resolution is not successful, any Party may seek judicial enforcement of the terms of this Agreement.  Each Party agrees that monetary damages shall not be a remedy for breach of this Agreement and that a Party shall be entitled to seek injunctive or other equitable relief to remedy any breach of this Agreement.  
9.8
Notice.  Unless otherwise provided herein, all notices given by any Party to the other in connection herewith shall be in writing and shall either be delivered in person or by facsimile to the facsimile number listed below with telephonic confirmation.  Notice delivered in person shall be deemed to have been properly given and received on the date delivered, so long as delivered during normal business hours.  Notice delivered by facsimile is complete on transmission when made prior to 5:00 p.m. on a business day.  Notice delivered by facsimile made on a Saturday, Sunday, holiday, or after 5:00 p.m. on any other day shall be deemed complete at 9 a.m. on the first business day thereafter.  Notification of changes in the contact person must be made in writing and delivered to all other contact persons.

For the District:
Assistant General Manager, Water and Generation

2320 California Street

PO Box 1107

Everett, WA 98206-1107

Tel: (425) 783-1000
For the City:


City Administrator



319 Main Street, Suite 200



Sultan, WA 98294


Tel: (360) 793-2231

9.9
No Third Party Beneficiaries.  Without limiting the applicability of rights granted to the public pursuant to applicable law, this Agreement shall not create any right or interest in the public, or any member thereof, as a third party beneficiary hereof, and shall not authorize any entity other than the District and the City to maintain a suit at law or equity pursuant to this Agreement.  The duties, obligations and responsibilities of the District and the City with respect to third parties shall remain as imposed under applicable law.

9.10
Expenses.  Each Party shall use its own resources in asserting its rights and performing its obligations under this Agreement, and no Party shall be required to reimburse the other Party for any expense or cost incurred hereunder.

9.11
Successors and Assigns.  This Agreement shall apply to, and be binding on, and inure to the benefit of the District and the City and their successors and assigns, unless otherwise specified in this Agreement.

9.12
Change in Ownership of Projects.  No change in ownership of the Project or transfer of the New License by the District shall in any way modify or otherwise affect the City's interests, rights, benefits, responsibilities or obligations under this Agreement.  

9.13
Notice of Delay or Inability to Perform – Force Majeure.  No Party shall be in breach of its obligations or liable to any other Party for breach of this Agreement as a result of a failure to perform if said performance is made impracticable due to an event of Force Majeure.  The term “Force Majeure” means any cause reasonably beyond the Party’s control, whether unforeseen, foreseen, foreseeable, or unforeseeable, including but not limited to: acts of God, fire, war, insurrection, civil disturbance, explosion; adverse weather conditions that could not be reasonably anticipated causing unusual delay in transportation and/or field work activities; restraint by court order or order of public authority; inability to obtain, after exercise of reasonable diligence and timely submittal of all applicable application, any necessary authorizations, approvals, permits, or licenses due to action or inaction of any governmental agency or authority; or labor disputes or strikes which are reasonably beyond the control of the Party seeking excuse from performance.  The Party whose performance is affected by Force Majeure shall notify the other Party as soon as reasonably practicable.  This notice shall include: (1) a description of the event causing the delay or anticipated delay; (2) an estimate of the anticipated length of the delay; (3) a description of the measures taken or to be taken to avoid or minimize the delay; and (4) a proposed timetable for the implementation of the measures or performance of the obligation.  The affected entity shall make all reasonable efforts to promptly resume performance of the obligation.  It shall provide verbal and written notice when it resumes performance of the obligation.

9.14
Waiver.  The failure of the District or the City to insist, on any occasion, upon strict performance of any provision of this Agreement shall not be considered a waiver of any obligation, right or duty of, or imposed upon, such entity.

9.15
Governing Law.  This Agreement shall be governed by and construed in accordance with the laws of the State of Washington.  

9.16
No Changes to Existing Contracts and Agreements.  This Agreement is entirely separate from and independent of other contracts and agreements among the District and the City.  This Agreement does not and will not be deemed to change any rights or obligations under previously executed contracts or agreements between or among the District and the City except as may be provided herein.

9.17
Section Titles for Convenience Only.  The titles for the Sections of this Agreement are used only for convenience of reference and organization, and shall not be used to modify, explain, or interpret any of the provisions of this Agreement or the intentions of the District and the City.  This Agreement has been jointly drafted by the District and the City and therefore shall be construed according to its plain meaning and not for or against any Party.
10.
EXECUTION OF THE AGREEMENT
Each signatory to this Agreement certifies that he or she is authorized to execute this

Agreement and to legally bind the entity he or she represents, and that such entity shall be fully bound by the terms hereof upon such signature without any further act, approval, or authorization by such entity.

IN WITNESS THEREOF,

The District and the City, through their duly authorized representatives, have caused this Agreement to be executed as of the date set forth in this Agreement.

Public Utility District No. 1 of Snohomish County, Washington

                                                         

Date: ______________________
by:
  Steven J. Klein, General Manager
City of Sultan, Washington
                                                         

Date: ______________________
by:
  Carolyn Eslick, Mayor
Attest:

________________________________

Date: ______________________

by: Laura Koenig, City Clerk





Approved as to form:
________________________________

Date: ______________________

by:
Margaret King, City Attorney






EXHIBIT A

LEGAL DESCRIPTION OR SURVEY SHOWING 

EASEMENT AND BUILDING AREA

ON PROPERTY

EXHIBIT B 

EXHIBIT C
DRAFT – CONFIDENTIAL SETTLEMENT DOCUMENT

SEPTEMBER 25, 2009

GRANT DEED OF EASEMENT 


THIS GRANT DEED OF EASEMENT (the “Easement Agreement,”) is entered into this ___ day of ______, 20__ between the City of Sultan, Washington (the “Grantor”) and the Public Utility District No. 1 of Snohomish County, Washington (the “Grantee”).

RECITALS


WHEREAS, the Grantor is the owner of fee simple title to certain real property (the “Property”) located in Snohomish County, Washington, more particularly described in Exhibit A, attached hereto and incorporated herein by this reference; 


WHEREAS, the Grantee is the operator of the Jackson Hydroelectric Project, FERC Project No. 2157 (“Project”).  On ______, the Federal Energy Regulatory Commission (“FERC”) issued a new license to the Grantee for the continued operation of the Project (“New License”);

WHEREAS, the Grantee and Grantor are signatories to the Licensing Settlement Agreement for the Jackson Hydroelectric Project which was submitted to FERC on _______ (“FERC Settlement Agreement”);

WHEREAS, Grantee has obtained an option to acquire an easement (the “Easement”) on up to a maximum of 24.3 acres of the Property, for the purpose of constructing and maintaining new Sultan River side channels, large woody debris structures and other habitat improvements as may be required by the New License, under that certain Off-License Agreement between the Grantor and Grantee dated October __, 2009 (the “Option Agreement”); and


WHEREAS, on ________, Grantee exercised its option right to acquire the Easement on the Property in accordance with the terms set forth herein.

TERMS OF AGREEMENT


NOW, THEREFORE, in consideration of the mutual promises and other good and valuable consideration, the receipt and sufficiency of which is hereby acknowledged, Grantor and Grantee hereby agree as follows:


1.
Recitals.  The recitals set forth above are incorporated in this Easement Agreement as if fully set forth herein.

2.
Conveyance.  Grantor hereby grants and conveys to the Grantee a non-exclusive Easement in perpetuity on and within portions of the Property, as described in Exhibit A and as depicted in Exhibit B, attached hereto and incorporated herein by this reference (the “FERC License Easement Areas”).  The scope of this Easement is set forth in this Easement Agreement.


3.
Easement Purchase Price.  Grantee shall pay Grantor the sum of 

[$______________] for the Easement within ten (10) days of the effective date of this Easement Agreement as established in accordance with the terms of the Option Agreement.


4.
Purpose of the Easement.  Grantor is the fee simple title owner of the Property.  Grantor and Grantee intend that the Easement located on the Property is for the purpose of constructing and maintaining new Sultan River side channels, large woody debris structures and other habitat improvements as may be required by the New License.  The City and/or its successors in interest shall retain all other rights in, or associated with, Parcel A, including all rights that are not specifically limited by the easement restrictions or which are fundamentally consistent with such easement restrictions following the exercise of the Option.  

5.
Prohibited Actions.  Except as otherwise stated herein, any activity on or use of the Easement that is detrimental to the Purpose of the Easement is expressly prohibited.  By way of example, the following activities and uses are explicitly restricted:



a.
Development.  Except as otherwise agreed to by the Grantee, any excavation or development by the Grantor in the FERC License Easement Areas is prohibited.



b.
Vegetation.  Except as otherwise agreed to by the Grantee, the Grantor shall not remove or otherwise destroy any trees, plants, or other vegetation, or apply any pesticides or herbicides within the FERC License Easement Areas.



c.
Land Surface Alteration.  Except as otherwise agreed to by the Grantee, any topographic changes, extraction of subsurface materials, mining, construction, or widening of roads or driveways, construction of trails, or alteration of the natural landscape or wetlands of the property within the FERC License Easement Areas by excavating, filling, drainage, tilling, ditching, or any other means by the Grantor is prohibited.  



d.
Dumping.   Except as otherwise agreed to by the parties, dumping or placement upon the FERC License Easement Areas of ashes, trash, garbage, sewage, sawdust, trees, brush, manure, discarded or salvageable materials including junk cars or any solid waste material as defined by Chapter 70.95 RCW, or any offensive or hazardous materials is prohibited.



e.
Water Courses and Wetlands.  Except as otherwise agreed to by the Grantee, natural water courses, wetlands, streams, springs, lakes, ponds, marshes, sloughs, swales, swamps, or potholes now existing or hereafter occurring within the FERC License Easement Areas shall not be drained or otherwise altered including draining, ditching, tilling, filling in with earth or other material, or burning any areas covered by marsh vegetation by the Grantor.  



f.
Division.  Any further division or subdivision of the Property or the Easement is prohibited without the advance written approval of the Grantee.  


6.
Rights and Obligations of the Grantee.  The Grantor confers the following rights upon the Grantee regarding the Easement.  The Grantee agrees to the following obligations regarding the Easement.



a.
Right to Enter.  The Grantee or Grantee’s designee shall have the right to enter the Easement Areas.  Grantor will set aside an access easement of minimum size so as to allow Grantee access to the FERC License Easement Areas.  The Grantee may not, however, unreasonably interfere with the Grantor’s use, development and quiet enjoyment of the Property.     


b.
Access.  The Grantee shall establish reasonable access to portions of the existing side channels located on Parcel A and will re-vegetate access routes after the District’s projects are complete;

c.
Confer with Grantor.  The Grantee shall confer with the Grantor on all proposed construction projects within the Property for purposes of enhancing the quality of the projects for public recreation and safety.  Such enhancements may include a chain link fence around the ballpark outfield, pedestrian foot bridges, culverts under roads, restoration of facilities where existing improvements are disturbed, properly designed trails and native landscaping on disturbed areas.  In designing projects within the FERC License Easement Areas, to the extent reasonably feasible, the Grantee shall minimize the removal of existing trees, maximize the removal of the existing blackberry infestation, and improve aquatic and terrestrial habitat.


d.
Drainage.  The Grantee shall be responsible for any unanticipated negative effects relating to the Grantee’s projects affecting drainage to the existing baseball and soccer fields.  The Grantee, in cooperation with the Grantor, shall perform baseline drainage studies to determine ground water depth and drainage characteristics of the fields.  This study shall be relied upon to determine whether a construction project adversely affects drainage of the existing baseball and soccer fields.  

e.
Right to Preserve.  The Grantee has the right to prevent any activity on or use of the FERC License Easement Areas that is inconsistent with the terms or purposes of this Easement Agreement.



f.
Right to Require Restoration.  The Grantee has the right to require restoration of the areas or features of the FERC License Easement Areas that are damaged by activity inconsistent with this Easement Agreement by the responsible party(ies).



g.
Signs.  The Grantee has the right to place signs on the Easement, which signs shall be acceptable to Grantor in its reasonable discretion, to identify the land areas that are protected by the Easement, provided the size and/or number of signs do not exceed those customarily used in the area for the intended purposes.


h.
Obligation to Develop and Maintain.  The Grantee shall maintain all Grantee-installed structures on the Property for the duration of the Easement, including responding to Grantor’s reasonable requests for maintenance.  This shall include maintaining all new fences, bridges or other structures built as part of any final design; selective project maintenance to ensure operations benefit aquatic and terrestrial resources; and other maintenance required specifically as part of these projects.


7.
Grantor’s Permitted Uses and Reserved Rights.  The Grantor retains all ownership rights in the Property, including all rights of use which rights are not expressly restricted by this Easement Agreement, or which are not fundamentally inconsistent with the Easement.  In particular, the following rights are reserved:



a.
Right to Convey.  The Grantor retains the right to sell, lease, transfer, develop, mortgage, bequeath, devise or donate the Property, as well as the right to establish real property tax relief.  Any conveyance will remain subject to the terms and conditions of this Easement Agreement and Deed and the subsequent interest holder will be bound by the terms and conditions of this Easement Agreement and Deed.  Any time the Property or a portion thereof is transferred by Grantor to any third party, Grantor shall notify Grantee in writing within five (5) business days after the closing using the form in Exhibit ___ attached hereto and made a part of this Easement Agreement and Deed.  Notice of Transfer of Property shall expressly refer to this Easement Agreement and Deed and include a copy of the new ownership deed.   



b.
Right to Maintain and Replace Existing Structures.  The Grantor retains the right to maintain, remove, renovate, and replace the existing structure(s) or construct new structures within the area allowed for development on the Property.  



c.
Reserved Development Rights.  Grantor reserves the right to undertake any of the following activities and to grant to third parties the right to undertake any of the following activities, so long as such activities do not materially and adversely affect the uses and protection of the FERC License Easement Areas effected by this Easement Agreement:  the right to subdivide, plat and adjust lot line boundaries within the Property from time to time, provided the perimeter legal description of the FERC License Easement Areas is not altered.  Nothing contained in this instrument shall preclude Grantor from undertaking any development activities of any nature on adjacent parcels of land owned by Grantor or any other properties of Grantor from time to time, including the erection of viewing platforms on adjacent lands.



d.
Other Uses.  The Grantor may use the area encompassing the FERC License Easement Areas insofar as such use is consistent with the rights, privileges, restrictions and covenants contained herein.  


8.
Grantee’s Remedies.  This section addresses remedies of the Grantee and the limitations on these remedies.  


a.
Delay in Enforcement.  A delay in enforcement shall not be construed as a waiver of the Grantee’s right to enforce the terms of this Easement Agreement.



b.
Notice and Demand.  If the Grantee determines that the Grantor is in violation of this Easement Agreement, or that a violation is threatened, the Grantee may provide written notice to the Grantor unless the violation constitutes immediate and irreparable harm.  The written notice will identify the violation and request corrective action to cure the violation.



c.
Failure to Act.  If the Grantor continues to violate this Easement Agreement following notice from the Grantee or Designee, the Grantee may bring an action in law or in equity to enforce the terms of the Easement Agreement.  The Grantee is also entitled to enjoin the violation through injunctive relief, seek specific performance, declaratory relief, restitution, reimbursement of expenses or an order compelling restoration of the Easement Agreement.  If a court determines that the Grantor has failed to comply with this Easement Agreement, then the Grantor also agrees to reimburse all reasonable costs and attorney fees incurred by the Grantee or Designee in compelling such compliance.  If, on the other hand, a court determines that Grantor has not violated the Easement Agreement, Grantee or Designee shall immediately reimburse all reasonable costs and attorney’s fees incurred by Grantor in defending any such action.  



d.
Actual or Threatened Noncompliance.  Grantor acknowledges that actual or threatened events of noncompliance under this Easement Agreement may constitute immediate and irreparable harm.  The Grantee is entitled to invoke the equitable jurisdiction of the court to enforce this Easement Agreement, provided Grantee is able to meet its burden of proof and all statutory requirements for an award of equitable relief.  



f.
Cumulative Remedies.  The preceding remedies of the Grantee are cumulative.  Any, or all, of the remedies may be invoked by the Grantee if there is an actual or threatened violation of this Easement Agreement.


9.   
Ownership Costs and Liabilities.  In acquiring this Easement, the Grantee shall have no liability or other obligation for costs, liabilities, taxes, or insurance of any kind related to the Property, other than costs and expenses associated with any development or mitigation actions required to establish the Easement, as well as funding for maintenance, protection and access to the Easement during its existence.  More specifically, and not by way of limitation, Grantor shall be solely responsible for the following liabilities and obligations.



a. 
Taxes.  Grantor shall continue to be responsible for payment of all real property taxes and assessments levied against the Property.  If Grantee is ever required to pay any real property taxes or assessments on its Easement on the Property, Grantor will reimburse Grantee for the same.  If for any reason, Grantor fails to pay any taxes, assessments, or similar requisite charges, Grantee may pay such taxes, assessments or similar requisite charges and may bring an action against Grantor to recover all such taxes, assessments and similar charges plus interest thereon at the rate charged delinquent property taxes by the Snohomish County Assessor’s Office, or other entity charged with the collection of such taxes and assessments.



b.
Liabilities.  Grantor shall indemnify, defend and hold harmless Grantee and its members, directors, employees, agents, contractors and Designee(s) (collectively, the “Indemnified Parties”) harmless from and against any and all loss, damage, costs or expense, including reasonable attorneys’ fees, arising out of, or in any way related to: (i) injury to or death of any person, or damage to property, occurring on or about or related to the Property and caused by the Grantor, unless due solely to the negligent, willful or wanton act or omission of the Indemnified Parties; (ii) the obligations under this Section or (iii) the presence or release of hazardous materials or hazardous substances or dangerous wastes, as those terms are defined under federal and Washington laws and regulations, on, under, or about the Protected Property, during Grantor’s ownership of the Property, or other failure to comply with any state, federal, or local law, regulation, or requirement, including CERCLA, MTCA and state dangerous waste statutes, by Grantor in any way affecting, involving, or relating to the Property.  Grantee shall indemnify, defend and hold Grantor and its members, assigns, successors and heirs harmless from and against any and all loss, damage, costs or expense, including reasonable attorneys’ fees, arising out of or in any way related to (i) injury to or death of any person, or damage to property or the Property, occurring on or about or related to the Property arising out the Indemnified Parties’ actions on the Property; or (ii) the obligations of Grantee or the Indemnified Parties under this Easement Agreement.


10.
Termination.  The Easement may be extinguished only by an unexpected change in condition which causes it to be impossible to fulfill the Easement’s purposes, or by exercise of eminent domain.  If subsequent circumstances render all purposes of the Easement impossible to fulfill, then this Easement may be partially or entirely terminated by the parties’ mutual agreement, or by judicial proceedings.  Grantee shall have no compensable interest in this Easement under such circumstances and Grantee acknowledges the same.  If the Easement Area is taken, in whole or in part, by power of eminent domain, Grantee shall not be entitled to any compensation and the entirety of any compensation award shall belong to Grantor.  Should this Easement be terminated, Grantee shall have no obligation to remove any improvements constructed and/or maintained thereon.

11.
Notices.  Unless otherwise provided herein, all notices given by any Party to the other in connection herewith shall be in writing and shall either be delivered in person or by facsimile to the facsimile number listed below with telephonic confirmation.  Notice delivered in person shall be deemed to have been properly given and received on the date delivered, so long as delivered during normal business hours.  Notice delivered by facsimile is complete on transmission when made prior to 5:00 p.m. on a business day.  Notice delivered by facsimile made on a Saturday, Sunday, holiday, or after 5:00 p.m. on any other day shall be deemed complete at 9 a.m. on the first business day thereafter.  Notification of changes in the contact person must be made in writing and delivered to all other contact persons.

For Grantee:
2320 California Street

PO Box 1107

Everett, WA 98206-1107

Tel: (425) 783-1000

Fax:
For Grantor:

PO Box 1199

Sultan, WA  98294

Tel:  (360-793-2231

Fax:

12.
Severability.  If any portion of this Easement Agreement is determined to be invalid, the remaining provisions shall remain in full force and effect.


13.  
Perpetual Duration; Successors.  The Easement shall be a servitude running with the land in perpetuity.  The provisions of this Easement Agreement that apply to Grantor and Grantee shall also apply to their respective agents, heirs, executors, administrators, assigns, and all other successors as their interests may appear. All subsequent owners of the Property are bound to all provisions of this Easement Agreement to the same extent as the current property owner.  

14.
Termination Rights and Obligations.  A party’s rights and obligations under this Easement Agreement terminate upon transfer of that party’s interest in the Property or the Easement; provided, however, that all liability for acts or omissions occurring prior to transfer will survive the transfer.


15.
Washington Law.  This Easement Agreement shall be governed by and construed in accordance with the laws of the State of Washington.  


16.
Entire Agreement.  This Easement Agreement contains the complete and exclusive agreement of the Grantor and Grantee with respect to the subject matter thereof, and supersedes all discussions, negotiations, representations, warranties, commitments, offers, contracts, agreements in principle, and other writings prior to the Effective Date of this Easement Agreement, with respect to its subject matter.


17.
Recording.  Grantee shall record this Easement Agreement in a timely fashion in the official records of Snohomish County, Washington, and Grantee may re-record it at any time as may be required to preserve its rights in the Easement Agreement and Deed.


18.
No Third Party Beneficiaries.  Without limiting the applicability of rights granted to the public pursuant to applicable law, this Easement Agreement shall not create any right or interest in the public, or any member thereof, as a third party beneficiary hereof, and shall not authorize any entity other than the Grantor and Grantee to maintain a suit at law or equity pursuant to this Easement Agreement.  The duties, obligations and responsibilities of the Grantor and Grantee with respect to third parties shall remain as imposed under applicable law.


19.
Joint and Several Liability.  If Grantor at any time owns the Property in joint tenancy or tenancy in common, Grantor shall be jointly and severally liable for all obligations set forth in this Easement Agreement and Deed.  

IN WITNESS THEREOF, the Grantor and Grantee, through their duly authorized representatives, have caused this Agreement to be executed as of the date set forth in this Agreement.

[SIGNATURES ON NEXT PAGE]

IN WITNESS WHEREOF, Grantor and Grantee, intending to legally bind themselves, have set their hands on the date first written above.








GRANTOR:








By:________________________










(Name)

STATE OF WASHINGTON 
)






)ss.

COUNTY OF ____________
)


The foregoing instrument was acknowledged before me this ___ day of ______, 20___, by _____________(Grantor’s Name)__________ in his/her individual capacity as a [Member of Willow Grove LLC][the owner of the Property].








__________________________








Notary Public








Residing in_________________








My commission expires_______








GRANTEE:







By:________________________










(Name)

STATE OF WASHINGTON 
)






)ss.

COUNTY OF ____________
)

The foregoing instrument was acknowledged before me this ___ day of ______, 20___, by _____________(Grantee)__________ in his/ her capacity as an officer of the Grantee, authorized to execute the foregoing document.








__________________________








Notary Public








Residing in_________________








My commission expires_______

EXHIBIT D

SAMPLE NOTICE OF TRANSFER OF PROPERTY BY GRANTOR

To:

Grantee or Grantee’s Designee or Assignee

From:

[Insert Name of fee owner of Property] (“Grantor”)

Pursuant to Section 8 of the Easement Agreement and Deed recorded ________[date]________ under reception number ________, Grantee is hereby notified by Grantor of the transfer of the fee simple interest in the subject Property legally described in Exhibit A attached hereto effective as of [date of closing] to [insert name of new Grantor], who can be reached at [insert name, legal address, phone and fax number].  Also pursuant to Section 8 of the aforementioned Easement Agreement and Deed, a copy of the new ownership deed is attached.








GRANTOR:







By:______________________









Name/Title

STATE OF WASHINGTON 
)






)ss.

COUNTY OF ____________
)


The foregoing instrument was acknowledged before me this ___ day of ______, 200__, by _____________(Grantor’s Name)__________ in his/her individual capacity as a [ the current owner of the Property].








__________________________








Notary Public








Residing in_________________








My commission expires_______

SULTAN CITY COUNCIL

AGENDA ITEM COVER SHEET

ITEM NO:
A-11
DATE:
November 12, 2009

SUBJECT:
Consideration of Bids Received for: Storm Drain repair in parking lot behind Post Office.

CONTACT PERSON:
Jon R. Stack, P.E., City Engineer
ISSUE:

The issue before the City Council is to approve or reject all bids of the storm drain repair in the 

parking lot of the Post Office.

SUMMARY:


Project includes installation of 80 Lineal Feet of 8” Drain, a Catch Basin and connection to the 

existing storm drain on US 2, paving of the disturbed area in the parking lot and the trench 

section to the US 2.

Bids were opened at City Hall on November 5, 2009. Bids were received as follows:

Copies of the individual bids are attached for the Council’s information.








TOTAL


B & L Utility




None received


Pacific NW Construxion


$14,187.50


Buno Construction



None received


Mosbrucker Excavating


$11,950.00
Engineer’s Estimate
$12,000.00

RECOMMENDED ACTION:

Reject all bids, postponing the project until the City addresses the life and safety issues outlined in 

the City of Sultan Facilities Assessment Report provided by The Driftmier Architects.

BACKGROUND:

Over the last several years the storm drain catch basin (CB) and the paved parking lot around the 

CB has gradually deteriorated. Currently the Public Works Staff has secured the CB drain grate to 

keep the grate from moving around and coming off the top of the CB. A picture of the Post Office 

parking lot after a heavy rainfall is attached. (attachment B.)

The Driftmier Architects City of Sultan Facilities Assessment Study addressed many life and safety 

issues in city owned buildings needing to be prioritized in the next few months. These issues will 

require expenditures from the Building Maintenance Fund Balance of $66,414.30 (Attachment C)

ALTERNATIVES:
The catch basin and storm line replacement project is on private property and not part of the City 

of Sultan storm collection system and to be treated as a connection to the city system. This project 

is required to pay for this repair from the Building Maintenance and Repair fund that was 

developed in 2008.

Alternatives are:

· Approve the low bid as received from the low bidder, at a total cost of $ 11,950.00 plus sales tax,  to be expended from the Building Maintenance & Repair fund. This would provide for a drier and safer parking lot for employees and patrons of the Post Office.


or


· Reject all bids, postponing the project until the City addresses the life and safety issues outlined in the City of Sultan Facilities Assessment Report provided by The Driftmier Achitects.


or 

· Reject all bids, re-bid the project, hoping to receive lower bids.

FISCAL IMPACT:

The cost of the repair is $11,950 plus tax, the funding source is the building maintenance and 

repair fund.

COUNCIL ACTION: 

Reject all bids, postponing the project until the City addresses the life and safety issues outlined in 

the City of Sultan Facilities Assessment Report provided by The Driftmier Achitects.

______________________________________________________________________________

COUNCIL ACTION:

ATTACHMENTS: 

A. Copies of individual bids received.

B. Picture of Flooded Post Office Parking Lot

C. General Ledger Revenue vs. Expenses Summary – printed 11/05/2009

SULTAN CITY COUNCIL MEETING

AGENDA COVER SHEET

ITEM NO:
D - 1
DATE:
November 13, 2009
SUBJECT:
City of Sultan 2010 Fee Schedule

Resolution 09 - 26
CONTACT PERSON:
City Management Team and Staff

ISSUE:
The issue before the Council is the discussion of the 2010 City of Sultan Fee Schedule setting fees charged by the City to meet the various services provided to citizens and community.

RECOMMENDED ACTION:

Review the attached Draft 2010 Fee Schedule (Attachment A) for the purpose of discussion and making suggestions regarding proposed fees.

BACKGROUND:

Annually the City Council reviews the Staff proposed fee schedule as part of the budget process to assure the fees charged cover the expenditures for City services to the public.

SUMMARY:
City Staff reviewed the 2009 fees, discussing revenues verses expenditures to determine if collected revenues are covering expenditures.

The proposed 2010 Fee Schedule changes are marked as follows:

· Blue strike through is an item moved to another section in the schedule or deleted, and 

· Red highlighted words are new or relocated verb age
· Ordinances will be attachments in the final 2010 fee schedule
Staff reorganized the fee schedule in 2008 to make it more user friendly. The 2010 fee schedule will continue that format:

· General Development Permit Fees

· Civil Penalties/Land Use Enforcement

· Building Permit Fees

· Public Works Permit Fee section

· Garbage Rates, Ordinance, set Public Hearing for December 11, 2008
· Miscellaneous

· Parks and Facility
· Ordinances pertaining to Water, Sewer, Garbage, and Stormwater are attachments in the final fee schedule.

Within each section, subsections and line items are alphabetical.

1. General Development Fees contains mostly language clean up.

2. Impact Fees:
School, Park and Transportation impact fees are separate discussions with adopting ordinances to establish the methodology for calculating the base fees, included in Title 16.

3. Building Permit Fees comply with the International Building Code annual fee adjustments.

4. Miscellaneous Building Fees also required only minimal changes and typo error corrections.

5. All Inspections fees were increased in 2009 fee schedule from $35.00 per hour to $105.00, to cover salaries, benefits and overhead, no changes in 2010.

6. Public Works Fees –Typing Error corrections are the only changes in the 2010 fee schedule. 
RECOMMENDED MOTION:
Direct any suggested changes to staff to clarify before the staff submits this fee schedule to you at the December 10, 2009 meeting. This will set the fees for the 2010 calendar budget year.

ATTACHMENTS:

Attachment A
Proposed 2010 Fee Schedule including legislative mark ups. (25 pages) 
COUNCIL ACTION:

SULTAN CITY COUNCIL 

AGENDA ITEM COVER SHEET

ITEM NO:
D-2

DATE:

November 12, 2009

SUBJECT:

Parks Non-discrimination policies
CONTACT PERSON:
Deborah Knight, City Administrator


ISSUE:

The issue before the city council is to review the requirements of Engrossed Substitute Senate Bill 5967 to help better ensure non-discrimination with regard to community athletics programs.

This was a discussion item on the agenda for the October 22, 2009 council meeting.  Due to time constraints the city council was unable to discuss this issue and moved to reschedule the discussion for November 12, 2009.  
STAFF RECOMMENDATION:

1. Review the requirements of ESSB 5967

2. Review the draft policy prepared by the City of Lacey.
3. Direct staff to return with policies for discussion and adoption 

SUMMARY:

	

	


In 2009, the State Legislature enacted Engrossed Substitute Senate Bill 5967 (ESSB 5967) to help better ensure non-discrimination with regard to community athletics programs. In brief, the law provides:

Cities, towns, counties, and park districts are prohibited from discriminating against any person on the basis of sex in a community athletics program. Each entity operating or issuing permission to operate such a program must adopt and publish a nondiscrimination policy by January 1, 2010. 

School districts operating community athletics programs must adhere to these requirements, but may use and modify existing school policies to the extent possible. School districts are not required to monitor compliance, investigate complaints, or enforce school district policies as to third parties using school facilities. 
The Washington Parks and Recreation Association (WRPA) worked with state legislators to ensure ESSB 5967 was enacted in a manner that enabled local parks officials to implement it in a realistic, practical way. 

As adopted, key provisions of ESSB 5967 require that by January 1, 2010, local parks officials adopt non-discrimination policies to ensure gender equity; to publish such policies; to disseminate such policies to third parties that sign agreements and/or contracts to use community athletic fields; and to publish the name and address and phone number of the person or persons responsible for implementing the non-discrimination policy.

The WRPA began implementation work on the gender equity bill immediately after the close of the 2009 Session.  The WRPA members put together a tool kit to help city’s establish and tailor policy adoption efforts.  Attachment B is a copy of the City of Everett’s draft policy.

City staff recommend directing staff to prepare a draft policy for Council consideration on November 12, 2009 that meets the minimum requirements of the legislation.  Staff would use the Everett draft policy as the template.

The Council could adopt the policy on December 10 to meet the January 1, 2010 deadline.  If the city council has concerns, a short delay probably would not result in any significant penalties.  

DISCUSSION:

Adopt Non-Discrimination Policies
The WRPA tool kit recommends adopting a “purpose statement” and “policy intent” that are a simple replication of ESSB 5967’s legislative intent and a statement that the elements of the policy will guide actions of staff if needed.   The City of Everett adopted the following purpose statement and policy intent:

1.0 Purpose Statement 
The purpose of the Community Athletics Programs Non-Discrimination Policy is to help insure that the department’s and third party sponsored athletics/sports programs and the department’s facilities that support athletic/sports programs, provide equal opportunity and access for both boys and girls, and women and men. 

The principles, goals, strategies, programming and facility accessibility, policy distribution, and policy administration will guide the department’s actions with respect to gender. 

1.1 Policy Intent 
The intent of this policy is to achieve the following: 

a) expand and support equal participation in athletics/sports programs; and 

b) provide all athletics/sports programs equal access to facilities. 

Disseminate Policies to Third Parties

Since the City of Sultan does not provide recreation programs either directly or through contracts, it appears the biggest impact is to ensure that organizations, such as the Sultan School District and local little league clubs who use or rent city facilities have a copy of the city’s policy.

For example, the city’s fee schedule and rental agreements would be amended to include the following:

The City of Sultan complies with the State of Washington’s “Fair Play in Community Sports Act” (Chapter 467, 2009 Laws, effective date July 26, 2009) that prohibits discrimination against any person in a community athletics program on the basis of sex. Any questions or comments please contact Connie Dunn, Public Works Director at 360-793-2231.

The City of Everett has the following draft policy:

A variety of media will be used to publish and disseminate the City of Everett’s Community Athletics Programs Non-Discrimination Policy and contact information. In some media, the policy will be referenced with respect to its applicability and availability; in other media, the policy will be included in athletics/sports programs information “packets.” The media to be employed will be the following: 

7.1 Publications related to the department’s and third party sponsored community athletic/sports programs (policy reference) 
7.2 Applications for scheduled facility use (policy included) 
7.3 City of Everett Web Site (policy included) 
7.4 Information flyers, notices, advertisements (policy reference) 
Publish the Contact Person Responsible for Implementing the Policy
The city must adopt administrative procedures to implement the policy.  The WRPA recommends addressing implementation, monitoring, grievance procedures, and the responsible official.  Sample implementation policies are not yet available from the City of Everett or other agencies.  Staff will continue to monitor other cities efforts to develop implementation policies.  

FISCAL IMPACT:


The fiscal impact is administrative at this point.  The city will need to amend its written policies and monitor to ensure implementation.  There may be additional costs in the future if the city ever develops a recreation program. 

ALTERNATIVES:

1.  Review the requirements of ESSB 5967 and direct staff to prepare a draft policy for the city council’s consideration.  This alternative implies the council supports using the Everett policy as a template with changes to fit the Sultan community.

2. Review the requirements of ESSB 5967.  Direct staff to wait until after January 1, 2010 to begin working on a policy.  This action implies the city council would like to wait until other cities adopt policies to get a broader sense of the collective approach to implement the law. 

RECOMMENDEDATION:  

1. Review the requirements of ESSB 5967

2. Review the draft policy prepared by the City of Everett.
3. Direct staff to return with policies for discussion and adoption 

ATTACHMENT

A – City of Lacey Community Athletics Programs Non-Discrimination Policy
Purpose
To establish policy and procedure to provide equal access to public community athletic programs and sports facilities by prohibiting discrimination on the basis of sex.

Policy
The City of Lacey does not discriminate against any person on the basis of sex in the operation, conduct, or administration of community athletic programs or sports facilities.

Definitions

Community Athletic Programs – Any athletic program that is organized for the purposes of training for and engaging in athletic activity and competition that is in any way operated, conducted, administered or supported by the City of Lacey.

Sports Facilities – Any property owned, operated or administered by the City for the purposes of training for and engaging in athletic activity and competition.

Procedures
1. Community Athletic Programs administered by the City’s Parks and Recreation Department will be operated in a manner that promotes equal opportunities for females and males.

2. The City Parks and Recreation Department will allocate and schedule Sports Facilities in a manner that provides equal access to all Community Athletic Programs. 

3. The City will not issue a lease or permit for use of any Sports Facility to a third party that discriminates against any person on the basis of sex in the operation, conduct or administration of a Community Athletic Program.
4. This policy will be posted on the City website, along with the name, office address and office telephone number of any employee responsible for carrying out compliance with this policy.
5. This policy, and the name, office address and office telephone number of any employee responsible for carrying out compliance with this policy will be included in all City publications that contain information about athletic programs or facilities operated or administered by the City.

Reporting 

Any citizen who feels she or he has been the victim of discriminatory treatment in violation of this policy should report this concern to the Parks and Recreation Director, the Regional Athletic Complex Facility Manager, or the Recreation Supervisor of Physical Activities for appropriate investigation. (Attachment A)

Related Department Policies 

Parks & Recreation Department Field Use Regulations Policy C-10, #9:  

“Equal access and opportunity must be provided for all ages, sexes, races, creeds and ability levels.”
ATTACHMENT A

Employees Responsible for Carrying Out Compliance



Lori Flemm



Parks and Recreation Director



Lacey City Hall



PO Box 3400



Lacey, WA  98509





360-491-0857



Sue Falash



Regional Athletic Complex Facilities Manager



Lacey City Hall



PO Box 3400



Lacey, WA  98509



360-491-0857



Mary Coppin



Recreation Supervisor of Physical Activities



Lacey City Hall



PO Box 3400



Lacey,WA  98509

360-491-0857
SULTAN CITY COUNCIL 

AGENDA ITEM COVER SHEET

ITEM NO:
D-3

DATE:

November 12, 2009

SUBJECT:

Transportation and Park Impact Fees 
CONTACT PERSON:
Deborah Knight, City Administrator


ISSUE:

The issue before the city council is to consider amendments to the city’s impact fee regulations and provide direction to staff.   

STAFF RECOMMENDATION:

1. When can impact fees be paid? Consider during 2011 Comprehensive Plan Update. Changes to impact fees should be considered during the comprehensive plan update in 2010.  The council should consider this issue during the technical analysis of park and transportation impact fees in the fourth quarter of 2010.   

2. How should traffic impact fee credits be managed?  

· Keep current requirements.  The city council should not reinstitute a policy to carry-forward transportation impact fees for new development. This policy will not provide the needed revenues or improvements necessary to maintain the adopted transportation level of service 

· Consider “grandfathering” approved credits.  The city should do a fiscal analysis of the cost to grandfather developments with approved credits.  Council can consider this issue separate from the 2011 comprehensive plan update

3. Should impact fees be based on proximity to Sultan’s “core”?  Consider during 2011 Comprehensive Plan Update. The council should consider a tier system of impact fees during the 2011 comprehensive plan update.  Technical analysis of park and transportation impact fees is scheduled for the fourth quarter of 2010.

4. Should on-site recreation facilities be credited against park impact fees?  

· Keep current requirements.  Do not increase park impact fees by including on-site recreation facilities in parks level-of-service.  

SUMMARY:

The city council discussed four impact fee policy questions on May 14, 2009 and at a special meeting on June 9, 2009:  

· Attachment A is a copy of the June 9, 2009 agenda cover which outlines the pros and cons of each policy question.  

· Attachments B and C are reports from Pat Dugan and Kris Liljeblad. 

· Attachment D is the meeting minutes from the May 14 and June 9, 2009 meetings 

· Attachment E is the correspondence between the City of Sultan and Mr. Garth York regarding the transportation and park impact fees.  

Further discussion of park and transportation impact fees was postponed until now to ensure members of the public with interest in this issue were able to attend the council meeting.  

This agenda cover continues the previous discussion and evaluates four specific policy questions presented to the City Council on May 14, 2009 related to potential amendments to the City’s development regulations:

1. When can impact fees be paid? Does the Council want to evaluate and consider changing when impact fees “vest” or can be paid?
2. How should traffic impact fee credits be managed? Should the city reinstitute a policy and development regulations to allow developers to carry-forward transportation impact fee credits?
3. Should impact fees be based on proximity to Sultan’s “core”?  Should developments in different areas of the city pay different fees?
4. Should on-site recreation facilities be credited against park impact fees? Does the City Council want to provide impact fee credits for recreation facilities and trails which are designed to serve the neighborhood or connect to a larger system?
The outcome of this discussion is to review each policy question and corresponding alternatives.  The City Council should be prepared to provide specific direction to city staff on the Council’s preferred alternatives.

Since the policy questions have an impact on the City’s transportation improvement plan and capital facilities plan, following Council direction, staff will prepare any necessary analysis of the Council’s preferred alternatives.  

The City Council may need to retain technical support from financial planning and transportation consultants to assist city staff in analyzing the impacts to the Comprehensive Plan and amending the development regulations.  

ALTERNATIVES:

1. Consider amendments to the City’s impact fee regulations and provide direction to staff.   
2. Do not consider amendments to the City’s impact fee regulations at this time.  
RECOMMENDED ACTION:  

Staff is seeking direction from Council on amending transportation and park impact fee regulations in Chapter 16.112.020 Sultan Municipal Code (Attachment A) as discussed during the 2008 Revisions to the 2004 Comprehensive Plan.

ATTACHMENTS

A  - June 9, 2009 agenda cover 

B - Report from Pat Dugan “Impact of Potential Policy Changes to Impact Fee System”

C - Report from Kris Liljeblad “Transportation Impact Fee Program Questions”
D - Meeting minutes from the May 14, 2009 and June 9, 2009 meetings 

E - Correspondence between the City of Sultan and Mr. Garth York 

SULTAN CITY COUNCIL 

AGENDA ITEM COVER SHEET

ITEM NO:
D-2

DATE:

June 9, 2009

SUBJECT:

Transportation and Park Impact Fees 
CONTACT PERSON:
Deborah Knight, City Administrator


ISSUE:

The issue before the City Council is to consider amendments to the City’s impact fee regulations and provide direction to staff.   

STAFF RECOMMENDATION:

Staff is seeking direction from Council on amending transportation and park impact fee regulations in Chapter 16.112.020 Sultan Municipal Code (Attachment A) as discussed during the 2008 Revisions to the 2004 Comprehensive Plan.

SUMMARY:

This report evaluates four specific policy questions presented to the City Council on May 14, 2009 related to potential amendments to the City’s development regulations:

1. When can impact fees be paid? Does the Council want to evaluate and consider changing when impact fees “vest” or can be paid?
2. How should traffic impact fee credits be managed? Should the city reinstitute a policy and development regulations to allow developers to carry-forward transportation impact fee credits?
3. Should impact fees be based on proximity to Sultan’s “core”?  Should developments in different areas of the city pay different fees?
4. Should on-site recreation facilities be credited against park impact fees? Does the City Council want to provide impact fee credits for recreation facilities and trails which are designed to serve the neighborhood or connect to a larger system?
The outcome of this discussion is to review each policy question and corresponding alternatives.  The City Council should be prepared to provide specific direction to city staff on the Council’s preferred alternatives.

Since the policy questions have an impact on the City’s transportation improvement plan and capital facilities plan, following Council direction, staff will prepare any necessary analysis of the Council’s preferred alternatives.  

The City Council may need to retain technical support from financial planning and transportation consultants to assist city staff in analyzing the impacts to the Comprehensive Plan and amending the development regulations.  

DISCUSSION:
When can impact fees be paid? 

Policy Question: Does the Council want to evaluate and consider changing when impact fees “vest” or can be paid?
City Regulations
Sultan Municipal Code 16.112.020 “Imposition of Impact Fees”  

The City’s regulations (past and present) do not allow developers to pay impact fees until building permit application.  There is no “vesting” in impact fees under state law and court cases have upheld cities’ right increase fees prior to building permit application
.  

The benefit of this approach is that the city collects the impact fees in effect at the time of building permit.  This approach connects the cost of improvements needed to serve growth more closely with actual development.  It also ensures adequate funding is available for construction of system improvements.  The majority of cities surveyed in Western Washington require payment of impact fees at the time of building permit.  A quick survey of the Municipal Research website (Attachment B) provides a sample of impact fee policies.  

Alternatives

1. Paid at preliminary plat.  Impact fees could be paid following Council approval of a preliminary plat.  A preliminary plat is the approved subdivision of land before the required improvements are completed.  Preliminary plats are effective for five years at which time the applicant must have submitted the final plat or the preliminary plat expires.  Under SMC 16.10.150 Preliminary Planned Unit Developments expire after twelve months.  

2. Paid at final plat. In accordance with Sultan Municipal Code (SMC) 16.28.400 at final plat, all required improvements have been completed or the arrangements or contracts have been entered into a guarantee that such required improvements will be completed. Under SMC 16.28.460 the terms, condtions, ordinances and statutes in effect at the time of final plat approval are “vested” for five years.  As a policy, “vesting” could be expanded to include impact fees.  
3. Paid at building permit.  The City of Sultan and most jurisdictions surveyed require impact fee payments prior to issuance of building permit.  
4. Paid at preliminary plat, final plat or building permit.  A few jurisdictions allow developers to pay the impact fee in effect at any of the approval points at the developers’ option.  
5. Vesting.  The fee amounts could “vest” (be determined and set) at one stage of the process (for example preliminary plat) but the fee would be due at another stage (for example building permit).  Usually such vesting is accompanied with an expiration time (for example five years after final plat).  A few jurisdictions including Snohomish County provide for “vesting” in impact fees at the time of preliminary plat approval rather than building permit application.
Discussion
The key issue between the alternatives is the point in the process when the impact fee is paid or “vests”.  Payment of the impact fee is the primary concern for the City and its residents because there needs to be sufficient revenues to fund improvements needed to serve the new growth. While providing greater predictability to developers can facilitate the development process, the City needs to ensure its revenue stream for new infrastructure is not compromised.  

Allowing impact fees to be paid at any point in the process provides an off-set to increasing construction costs because the money paid to the City is earning interest for the City.  

In contrast, vesting without payment does not afford this same financial offset.  For example, if the Council adopted a policy under which impact fees vest at preliminary plat but are not paid until building permit, the city has “lost” the time value of money.  Impact fees may need to be increased to cover the construction cost inflation between when the fees are vested and when they are paid. For reference purposes, the April 2009 WSDOT construction cost index (which is routinely updated for roadway project costs based on actual bid calls) indicates that construction costs have escalated about 21% since 1999.

Under most circumstances a developer will subdivide land and then sell the plat to a builder or builders.  This passes the cost of impact fees to the builder.  If the impact fees are unknown at the time the plat is sold and it may be some time before a building permit is issued, the builder has a difficult time knowing how much to pay for the plat.  If the developer has the option to pay the fees at preliminary plat or final plat then the impact fees can be recouped at the sale of the lots or plat to the builder.  Note, this approach capitalizes the impact fees on the plat and increases the cost to the developer.  (unless the costs of these fees are anticipated in the negotiated purchase price of the raw land-in which case the fees are absorbed by the original property owner)..  

Systems that separate the setting of the fee amount and its payment, either through vesting or giving the developer options, will tend to increase administrative costs in tracking such payments and obligations.

How should traffic impact fee credits be managed?  

Policy Question: Should the city reinstitute a policy and development regulations to allow developers to carry-forward transportation impact fee credits?
City Regulations
Sultan Municipal Code 16.112.085 “Traffic Impact Fee Credits”.

Prior to the adoption of Ordinance 993-08 in September 2008, the City allowed developers to “carry forward” excess traffic impact fee credits to new developments and use the credits to off-set new development costs.  In essence the prior regulation created a market for transportation impact fee credits.  The credits could be used, traded or transferred to other developments.  

Ordinance 993-08 eliminated the “carry forward” provision essentially capping any credit for excess frontage improvements required by the City at the value of the improvement.  SMC 16.112.085 states, “A credit shall be limited to the total amount of the transportation impact fee for the particular development.”
There may be developments (preliminary and final plat) who premised their development profit or breakeven point on the availability of the credit.  

Alternatives
1. Vest credits for approved preliminary plats.  Allow developments with preliminary plat approval to “vest” under the regulations adopted prior to Ordinance 993-08 and “carry-forward” credits to subsequent developments.

2. Vest credits for approved final plats.  Allow developments with final plat approval to “vest” under the regulations adopted prior to Ordinance 993-08 and “carry-forward” credits to subsequent developments.

3. Repeal SMC 16.112.085.  Return to the previous credit system and allow credits to carry forward to subsequent developments.

4. Do not amend 16.112.085.  
Discussion

Based on Ordinance No. 988-08, a frontage improvement is not a "qualified public improvement" for purposes of impact fee credits unless it creates system capacity in excess of that needed for the new development; and then, it is only eligible for credits to the extent of the cost expended to increase the capacity beyond the impact of the new development. In other words, no impact fee credit is available under the statute for a contiguous improvement except to the extent that it increases system capacity.

Providing a credit “carry-forward” reduces the amount of impact fees paid without increasing the system capacity.  The City may need to increase impact fees if the amount of credits applied without corresponding system improvements affects the City’s ability to pay for system improvements needed to serve new growth.  

Another concern at a staff level is effectively managing the credit system and carry-forward credits.  The repealed regulations (SMC 16.112.080) did not limit how a credit could be applied: 
“In the event the amount of the credit is calculated to be greater than the amount of the impact fee due, the developer may apply such excess credit toward impact fees imposed on other developments within the city. “ 

The Council could choose to “grandfather” approved preliminary plan and/or final plats and address a short term inequity without impacting the City’s long-term need to fund system improvements to serve new growth.  

The amended regulations could further define how carry-forward credits could be used and place time limitations so city staffare not processing credits a decade after they are issued.  

Should impact fees be based on proximity to Sultan’s “core”? 

Policy Question:  Should developments in different areas of the city pay different fees?
City Regulations
Sultan Municipal Code 16.112.030 and 16.112.040 “Impact Fee Formulas”.

The City currently requires the same impact fee payment regardless of a development’s location in the city.  Developments adjacent to the City’s historic “core” pay the same impact fee as a development located at the most northern edge of the City limits.  

The City’s comprehensive plan policies encourage in-fill development (growth from the core in concentric circles to the outer edges).  One way to achieve this goal is to develop impact fees based on proximity to existing established infrastructure.  

The downtown core has the majority of infrastructure in place to serve growth while the plateau requires a complete roadway system to serve new growth.  The idea is to connect the impact fee to the system improvements needed to serve growth in a particular area of the City. 

Alternatives
1. Create “no fee” zones.  No-Fee Zones are believed to encourage economic development by relieving builders/developers of the requirement to pay transportation impact fees.  No-Fee Zones need to be off-set by public investment through taxes or higher impact fees in other areas of the City.

2. Create a “small project” waiver.  The City of Stanwood adopted regulations to waive transportation impact fees under specific circumstances for small redevelopment projects in its Main Street Business district (MB zone).  Depending on the size of the area, waiving impact fees for certain developments may require a public investment through taxes or higher impact fees for developments in other areas of the City.  

3. Create more than one zone.  Currently the City has one traffic zone encompassing the city limits.  The fee for developing in the downtown is the same as the fee to develop at the most northern edge of the city.  Creating more than one zone could improve equity and encourage economic development in the historic downtown core.  This would be based on the presumption that trip length is shorter for trips originating in the core. 

4. Do not amend 16.112.030 and 16.112.040.  The current impact fees are based upon a thorough analysis of needs and costs.  Under the existing system the City has some certainty adequate revenues will be collected to serve future growth.  
Discussion
This discussion is based on the premise that reducing or suspending impact fees stimulates development activity. There is scant evidence, however, that such measures have the desired effect. Charlotte County, Florida, for example, reduced its impact fees by two-thirds in January 2008, but has seen no increase in residential construction and no significant increase in nonresidential construction since then.

Another alternative is to create more than one traffic impact fee “zone” and have different fees for different zones. This alternative assumes two different zones would be created, one to include the core area and a second one on the plateau. Relatively longer trip lengths may justify charging higher fees for trips in the plateau zone. Further, since the majority of new development is forecast to occur on the plateau that is also where most of the new infrastructure is required. However, raising revenues to create system improvements in the core may be difficult and result in higher impact fees to offset the relatively low level of development. 
Should on-site recreation facilities be credited against park impact fees?  

Policy Question:  Does the City Council want to provide impact fee credits for recreation facilities and trails which are designed to serve the neighborhood or connect to a larger system?
City Regulations
Sultan Municipal Code 16.72 “Recreation and Open Space Standards”

City staff and the hearing examiner have distinguished between on-site recreation facilities to serve the development (e.g. tot lots) and impact fees which are collected to acquire and development community parks.  The City Council reduced the park impact fee when it removed smaller parks from the parks capital needs and focused on developing a single community park in the Sultan Basin area.  

Prior Council decisions have distinguished between on-site facilities and regional facilities.  Developers can receive credits against park impact fees for creation of community parks.  SMC 16.72 was amended in 2008 to clarify this distinction:  “The requirements of this chapter 16.72 are in addition to park impact fee requirements of chapter 16.112.”
Under the SMC 16.72 (Subdivision Code) developments of a certain size are required to provide neighborhood parks.  Maintenance and repair are the responsibility of the homeowner’s association.  Many homeowner’s associations are unable to maintain these small parks or have difficulty insuring the sites.  As a result some associations  simply choose to abandon the parks.  
Alternatives
1. Remove tot-lots as a requirement in the subdivision code.  

2. Add neighborhood parks such as tot-lots to parks level of service standards.
3. Do not amend SMC 16.72.  Continue to require neighborhood parks under the development code in addition to park impact fees for system improvements.  
Discussion

Impact fees can be spent on "system improvements" (which are typically located outside the development), as opposed to "project improvements" (which are typically provided by the developer on-site within the development). RCW 82.02.050(3)(a) and RCW 82.02.090(6) and (9).  

Neighborhood parks are often categorized as small and large. Both small and large neighborhood parks are primarily meant to serve the outdoor recreation needs of people living within walking distance of the park site.

Offering informal recreation areas less than 1-acres in size, small neighborhood parks are usually found in densely populated residential areas to serve a specific local recreation need, or to take advantage of special opportunities. Small neighborhood parks frequently appear as pocket or mini-parks within subdivisions. 

The difficulty with including neighborhood parks as an adopted level of service in the capital improvement plan is generating sufficient revenues to purchase and develop neighborhood parks.  It may be possible to acquire and develop neighborhood parks in larger jurisdictions with full-time park staff, but it would be difficult with Sultan’s small city staff to develop and maintain neighborhood parks.   

The question is whether the City Council as a policy wants to include small neighborhood parks as a system improvement.  A system improvement signifies the facility serves the entire community rather than a single neighborhood.  Including neighborhood parks as a system improvement will raise park impact fees and put the burden on the City to develop and maintain small neighborhood parks throughout the community.  

ANALYSIS:
Each of the policy questions has potential fiscal impacts to the City’s comprehensive plan and capital facilities plan.  Under the Growth Management Act, the City is required to demonstrate how it will fund the projects needed to serve anticipated growth.  

The Council went through an extended exercise and public discussion in 2008 as it struggled to develop a financing plan that would not overburden new growth and provide sufficient revenues to meet established levels of service for parks and streets.  In the end, the Council had to make difficult decisions to ensure the comprehensive plan and capital improvement plan would balance financially.  

However, the Council also understood during the discussion that given more time there might be an opportunity to fine-tune the development regulations and provide for a greater balance between funding and capital needs.  

Another recent development is the economic downturn.  Municipalities across the United States have considered waiving development impact fees for a short period of time to encourage economic development.  A quick Internet search revealed mixed analyses of whether waiving development fees has any impact on stimulating local economies.  The Council may want to consider a short, focused “relief” package with a sunset clause to encourage development in the community.  However, this approach doesn’t address the larger policy questions.  

There is no quick-fix.  If the Council chooses to move forward on any of the policy questions the process to amend the development regulations will require some level of analysis.  Depending on the level and scope of proposed changes to the City’s development regulations, revisions may need a public hearing and notification to the state Community Trade and Economic Development (CTED).  Changes could be adopted in as little as 90 days or take as long as 12 months.  

FISCAL IMPACT:


The short-term fiscal impacts are related to staff time and consultant support.  The costs depend on what policy question(s) the City Council wants to pursue.  Most of the questions will require a fiscal analysis.  City staff recommend contracting with Pat Dugan to assist the city with calculating the impacts of various fee alternatives.  Cost estimate $2,500 to $5,000.

Changing the City’s one-size fits all traffic impact fee regulations to a set of regulations based upon where the development is located within the City will require assistance from a traffic planner such as Eric Irelan who assist the City with the transportation plan in 2008.  The cost could range between $5,000 and $10,000.  

The long-term fiscal impacts of changing the City’s financing structure for capital improvements needed to serve growth won’t be known until the City Council provides direction.

The fewer changes that are made especially if they are limited in scope and time, the less the overall impact to the City’s financing strategy.  Any long-term fundamental decisions to reduce impact fees will likely require either further reducing levels of service or increasing the financial burden on current residents.

ALTERNATIVES:

1. Consider amendments to the City’s impact fee regulations and provide direction to staff.   
2. Do not consider amendments to the City’s impact fee regulations at this time.  
RECOMMENDED ACTION:  

Staff is seeking direction from Council on amending transportation and park impact fee regulations in Chapter 16.112.020 Sultan Municipal Code (Attachment A) as discussed during the 2008 Revisions to the 2004 Comprehensive Plan.
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Memorandum
Wednesday, November 04, 2009
To:
Deborah Knight

City Administrator


City of Sultan, Washington
From:
Pat Dugan


Dugan Planning Services

Subject:
Impact of Potential Policy Changes to Impact Fee System
This memo provides an estimate of the fiscal impact of two policy options that the city council is considering for the impact fee system of the city:
· What would be the potential increase needed in the parks impact fee to include tot lots or mini-parks?
· What would be the potential increase needed to compensate for vesting the impact fee at the time of preliminary platting and payment at the time of building permitting?
The city’s impact fee system generates revenues to finance public facilities that are necessary to support the development planned in the city’s comprehensive plan.  The City of Sultan has two such fees, one to assist in financing parks and another to finance transportation facilities.  Table 1 presents the amount of revenue that is needed to finance facilities identified in the comprehensive plan, and the fees that would be required to generate the needed revenue (in current dollars).
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Needed Fee 

Revenue Fee Per Unit of Charge Unit of Charge

Needed Transportation Impact Fee 

Revenue

20,017,097 $               $5,272 Trip

Needed Parks Impact Fee Revenue

8,651,483 $                 $3,175 Per Dwelling Unit

Total Fee Revenue

28,668,580 $              

Table 1:  Impact Fees Needed


The Effect of Including Mini-parks in the Park Impact Fee

Currently the comprehensive plan identifies two types of park facilities as “facilities necessary for development;” community parks and mini-parks (also known as “tot lots”).  The comprehensive plan provides a strategy for financing these facilities.  Individual developments under this strategy would be required to provide mini-parks as part of the on-site improvements required for new subdivisions, since these mini-parks primarily, if not exclusively, serve and benefit individual developments.  In contrast, community parks, which serve the entire city, are to be funded by a variety of sources including impact fees paid by future development.   The total amount of revenue needed from impact fees (known as the “fee basis”) on new development is determined by the costs of a planned community park minus the anticipated funds that would be expected to be available from the Real Estate Excise Tax (REET) and grants.  This “fee basis” amount is then divided by the planned number of new housing units in the comprehensive plan to determine the impact fee per unit.

[image: image5.emf]Current 

Caculation

Calculation with 

Mini-Parks

New Mini-parks $3,850,000 $0

New Mini-parks $0 $3,850,000

New Community Park 2015 $15,750,000 $15,750,000

Total needed $15,750,000 $19,600,000

Revenue

Grants -$2,743,789 -$2,743,789

REET -$4,354,727 -$4,354,727

Balance Needed from Impact Fee (Fee Basis) $8,651,483 $12,501,483

Planned New Units 2,725                     2,725                    

Fee Per Unit $3,175 $4,588

Increase $1,412.84

Percent Increase 45%

Park Projects Necessary for Development

Not Included in Fee Calculation

Current Costs in Impact Fee Calculation

Table 2:  Mini-parks and Impact Fees


Since in the past, prior to the adoption of the new comprehensive plan, the city had included mini-parks in the “fee basis” for impact fees, some developers have sought a “credit” for the costs of mini-parks in their impact fees.  However, now that mini-parks are excluded from the “fee basis” such credits would be inappropriate and would reduce the money generated by impact fees to finance the community park.  In order to allow such credits and still raise sufficient funds to finance the park, the anticipated costs of developing mini-parks need to be added back into the fee basis for parks impact fees.

Table 2 above presents the calculations needed to add min-parks back into the “fee basis” and the increase that would be needed in the impact fee to raise the required revenue.  All of the cost estimates and the forecast of development are from the needs assessment for parks facilities in the comprehensive plan.

The Effect of Early Vesting of on Impact Fees
As time goes on, the costs of the facilities necessary to support development increases with inflation.  Consequently, the financial forecast in the comprehensive plan’s financial strategy included the increases in costs anticipated due to inflation.
  To offset these inflationary costs increases, the forecast also assumed that the impact fee system would be periodically reviewed by the city to adjust for inflation.

The impact fee ordinance implementing the comprehensive plan provides that the impact fee would be paid at the time of the building permit.  In a typical larger residential development such permits would be issued only after approval and development of the plats for a subdivision, and a significant amount of time usually elapses between the planning of a development and the issuance of the building permit.  Since as noted above the fee will need to be adjusted periodically for inflation, this time lapse makes the amount of fee uncertain for potential developers planning the financing of their developments during the subdivision process.  In order to remove this uncertainty, some developers have requested that the amount of the fee be “vested” (or set) at the time of preliminary plat approval, but paid at the time of the building permit for each residential units.

The effect of such vesting is to reduce the amount of fee that would be generated (in real terms) by each development by eliminating the costs of inflation between the time of preliminary plat approval and the building permit.  The amount of time involved could be substantial, usually at least a couple of years on the average, resulting in a significant reduction (in real terms) in the amount of money available to finance the needed facilities.  

Table 3 provides a range of estimates (provided in current dollars) of the effect that such vesting would have on the amount of money generated to finance facilities and the amount that the impact fee would need to be adjusted to compensate over time.  Separate calculations are presented for parks
 and transportation fees.

The top part of the table identifies the additional revenue needed.  The second part of the table identifies the amount the impact fee would need to be adjusted to compensate for the financial effect of vesting the fee amount at the time of preliminary plat

[image: image6.emf]Inflation Rate Per 

Year

1 2 3

2.5% $716,715 $1,451,347 $2,204,345

3.5% $1,003,400 $2,041,920 $3,116,787

4.5% $1,290,086 $2,638,226 $4,047,032

2.5% $216,287 $437,981 $665,218

3.5% $302,802 $616,202 $940,571

4.5% $389,317 $796,153 $1,221,296

2.5% $500,427 $1,013,366 $1,539,127

3.5% $700,598 $1,425,718 $2,176,216

4.5% $900,769 $1,842,073 $2,825,736

Inflation Rate Per 

Year

1 2 3

2.5% $79 $161 $244

3.5% $111 $226 $345

4.5% $143 $292 $448

2.5% $132 $267 $405

3.5% $185 $375 $573

4.5% $237 $485 $744

Table 3: Impact of Vesting on Impact Fees

Years of Delay Between Vesting and Building Permit

Additional Revenue Needed

Increase in Fee Per Unit of Charge

Parks Fee Increase Needed

Transportation Fee Increase Needed

Transportation Fee Increase Needed

Parks Increase Needed

Total Increase Needed

Years of Delay Between Vesting and Building Permit


The table presents these estimates in a range since the amount of inflation that may occur cannot be anticipated nor can the amount of time that may elapse between the preliminary plat and the issuance of a building permit.

One way to mitigate for this loss of revenue, while still allowing some certainty in the costs of development for developers is to allow the impact fee to be paid at any point in the development process, but paid in the amount that the impact fee is set at that time.  While this still results in a potential erosion in the value of the fees paid early in the process due to the increasing costs of construction over time, this erosion in value would be offset by the city being able to earn interest on fees paid.

	City
	When Paid

	Bellevue
	Before building permit issuance

	Bothell
	At the time the development permit is ready for issuance. Administrative fee due with application. Development permit not issued without payment. Subdivisions may defer payment until building permits are issued for individual lots.

	Kirkland
	Prior to building permit issuance, or for change in use, prior to occupancy permit.

	Lacey
	Due and payable at time of issuance of building permit, in lump sum or annual installments over 5 years. With installments, 20% is due with permit or with final plat approval and balance due in annual installments.

	Newcastle
	Prior to issuance of building permit or certificate of occupancy if no building permit is involved.

	Olympia
	At the time of a complete building permit application for each unit.  Building permits not issued until fees are paid. Where credits are awarded, fees will be collected at the time the building permit is issued for each unit in the development. Downtown Deferred Impact Fee Payment Option Area is a unique provision, allowing properties within Downtown to voluntarily lien their property for the unpaid fees; essentially deferring payment until sale of the property.

	SeaTac
	Assessed at the time of application for building permit. Due and payable at issuance of permit. 

	Vancouver
	Assessed by development type: SF subdivision per lot fee calculated at preliminary plat approval and imposed on a per lot basis at the time of building permit application. For MF and non-residential development, calculated at the site plan approval or at building permit application. The fee must be recalculated for building permit applications filed more than 3 years after preliminary plat or site plan approval.


Memorandum


Date:
June 3, 2009

To:
Deborah Knight, Sultan City Administrator

From:
Kris Liljeblad, Transportation Planning Director

Re:
Transportation Impact Fee Program Questions

Summarized below is my research from the Washington Municipal Research Services Center (MRSC) website, reviewing transportation impact fee ordinances of eight other WA cities. The listing below identifies each city for which the impact fee ordinance was reviewed, and the point at which the transportation impact fees must be paid.

Conclusion:    Sultan’s current provisions, requiring payment just prior to issuance of the building permit is a common practice. However, there are provisions in place in Lacey that allow developers to make payments in installments over a 5 year period. Vancouver’s provisions are more tailored to the residential market, vesting the fees at the platting or site plan approval stage, while still requiring payment prior to building permit issuance, with a 3-year sunset period.
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SULTAN CITY COUNCIL
AGENDA ITEM COVER SHEET
ITEM NO:
D-4
DATE:

November 12, 2009

SUBJECT:

Accessory Dwelling Units SMC 16.25

CONTACT PERSON:
Robert Martin, Community Development Director

ISSUE:
Current Code Standards for Accessory Dwelling Units; statutory requirements; and Council intent for Accessory Dwelling Units in Sultan
STAFF RECOMMENDATION:

Staff recommends that Council review the “Proposed Code Modifications” Section of this report and direct the Planning Board to undertake a work item to upgrade SMC Chapter 16.25 and return a recommendation to Council for a Code Amendment.

BACKGROUND:

At the October 22, 2009 meeting, the Council received public input and discussed issues related to the existing code provisions for Accessory Dwelling Unit (ADU’s).

ADU’s are secondary residential units on properties containing an existing single-family residence.  Current Code, SMC 16.25 (Attachment A), allows a wide range of housing types for ADU’s including detached site-built and mobile units.  The size is limited to not more than 650 sq.ft. 
As with all Land Uses, the issue depends on whether a citizen wants to use a Code provision to meet a need or whether another sees the use as an intrusion into their current situation.  Someone with an elderly family member or in need of additional income to meet mortgage payments can see the ADU provisions as a wonderful answer to a serious need.  A neighbor can see the same situation as a disruption of their expectations for a single-family neighborhood.

Property owners are required to certify that they occupy one of the residences (either primary or ADU) and record this Certification.  Standards establishing residency are not included in current Code language.

Based on discussion at the October 22, 2009 meeting, Council directed Staff to return with additional information and recommendations on further action up to and including consideration of a moratorium on further ADU applications.

Staff perspective is that this Code Chapter is reasonably easy to update and that the process of Code Amendment can be completed in an acceptably short time.  Staff does not see any rush to apply for ADU’s to beat the time line for Amendment of this Code.  A moratorium does not seem necessary in this circumstance.

Following are proposed modifications to the Code to address issues that have recently arisen from Management of the current language.

PROPOSED CODE MODIFICATIONS:
Additional Standards/Limitations:

1. ADU’s only allowed in following structures:
a. Attached garages
b. Additions to floor plan of existing residence
c. Conversion of part of existing floor area in existing residence
d. Conversion of basement of existing residence
e. Only one ADU allowed, not two as in current code
2. ADU’s not allowed:
a. Detached garages
b. Detached site built structures
c. Detached mobile units
3. Clarification of residency standards:
a. Applicant must physically and legally reside on the premises for (6 months or 1-year) prior to application for an ADU.
b. Residency established and verified by standards of existing state case law (related to residency for elected office) including demonstrated physical occupancy, voter registration, driver’s license, utility billing, and similar documentation.
4. Other language clarifications and Code upgrade as developed by Staff and Planning Board as the Amendment process is pursued before holding a Public Hearing and making a recommendation back to Council for adoption of a Code Amendment.
ALTERNATIVES:

4. Delete Chapter 16.25 from Code and do not allow ADU’s; or

5. If Council feels that there is the possibility of inappropriate ADU’s being located before the Code is Amended, direct Staff to construct a moratorium on further applications; or

6. Leave the Code as it is; or

7. Direct Staff to Amend the Code in ways other than recommended above.

RECOMMENDATION:
Staff recommends that Council review the “Proposed Code Modifications” Section of this report and direct the Planning Board to undertake a work item to upgrade SMC Chapter 16.25 and return a recommendation to Council for a Code Amendment.

ATTACHMENTS

Attachment A:  SMC Chapter 16.25
      Dugan Planning Services








PO Box 381


Everett, Washington 98206





Phone: (206) 795-0049


Email: consult.dugan@verizon.net











� TBD items will be provided with the final report.


� RCW 58.17.030 see also New Castle v. City of LaCenter Court of Appeals Division 2


� http://www.impactfees.com/index.php


� Although the base forecasts included assumptions regarding inflation, the results of the forecast were presented in the plan in current dollars.


� The park impact fee estimates do not include mini-parks in the fee basis.





