CITY OF SULTAN
COUNCIL MEETING – COMMUNITY CENTER
October 22, 2009
7:00 PM  CALL TO ORDER -  Pledge of Allegiance and Roll Call

CHANGES/ADDITIONS TO THE AGENDA
COMMENTS FROM THE PUBLIC:  Citizens are requested to keep comments to a 3 minute maximum to allow time for everyone to speak.  It is also requested that you complete a comment form for further contact.

COUNCILMEMBER COMMENTS
HEARINGS:

1) Mayors Recommended 2010 Budget   This is included as a separate document.
2) 2010 Property Tax Levy
3) Greens Estate Developer Agreement
STAFF REPORTS 
1) Police Monthly Report
2) Public Works Report

CONSENT AGENDA:    The following items are incorporated into the consent agenda and approved by a single motion of the Council.

1) Approval of the October 8, 2009 Council Meeting Minutes
2) Approval of Vouchers
3) Bid Award to Whitney Equipment – Hypochlorination Materials/Equipment
4) Resolution 09-23 - Interfund Loan Revision
5) Excused absence of C/M Slawson and Blair
6) WSDOT Noise Variance – Highway 2 Project

7) Approval of the October 13, 2009 Special Council meeting minutes
ACTION ITEMS:
1) Ordinance 1059-09 – WWTP Bond

2) Ordinance 1062-09 - 2010 Tax Levy for Police Bond
3) Ordinance  1063-09 - 2010 Property Tax Levy
4) Ordinance 1064-09 - Create IT Fund
5) Appointment of Student Representative
6) PUD Off License Agreement

7) Interlocal Agreement with Snohomish County for Jail Services
8) Equipment Purchase – Sander

9) Richard Little – Professional Service Agreement
10) Sewer Line Repair – Alder Street

11) Resolution 09-10 Greens Development Agreement

DISCUSSION:  Time Permitting
1) Comp Plan Docket Items

2) ADU’s (Accessory Dwelling Units)
3) Juvenile Justice Grant – Joint Application

4) Park Equal Access Policy

PUBLIC COMMENT ON AGENDA ITEMS ONLY
COUNCILMEMBER RESPONSE TO PUBLIC COMMENT ON AGENDA ITEMS
Executive Session:   Property Acquistion 
Adjournment - 10:00 PM or at the conclusion of Council business.

ADA NOTICE:  City of Sultan Community Center is accessible.  Accommodations for persons with disabilities will be provided upon request.  Please make arrangements prior to the meeting by calling City Hall at 360-793-2231.     

For additional information please contact the City at cityhall@ci.sultan.wa.us or visit our web site at www.ci.sultan.wa.us 
 CITY COUNCIL 
AGENDA ITEM COVER SHEET

ITEM NO:
Public Hearing PH 2 and Action A 3
DATE:

October 22, 2009
SUBJECT:

First Reading of Ordinance 1063-09 Setting the tax levy for the 2010 Property Taxes

CONTACT PERSON:
Laura Koenig, Clerk/Deputy Finance Director

ISSUE:

The issue before the Council is to hold a public hearing on the proposed use of 2010 property taxes and to have the first reading of Ordinance 1063-09 (Attachment A) which sets the property tax levy for the 2010.

SUMMARY:

In accordance with RCW 84.55.120, a taxing district with regular levies must hold a public hearing on the proposed increase and use of property tax funds.  The ordinance must be adopted and filed with the County on or before November 30th.

Ordinance 1063-09 sets the regular property tax levy for 2010 and provides for a 1% increase ($6,653) over the 2009 levy.  Included in the total levy amount is $5,139 for new construction and $1,401 in refunded amounts.  The total tax levy is $678,480.  We have not received the revised assessed valuation numbers from Snohomish County so we are not able to calculated the per thousand rate.  Based on the 2009 assessed value, the amount is $1.41 per thousand.

The funds will be used for General Fund and Street purposes (Attachment B).  The budget provides for $81,300 to be used for Street maintenance and operations which leaves a balance of $597,171 to be distributed.  The proposed budget for General Fund includes $584,046 for property tax revenues to be used for administration costs, law enforcement, planning and library services.   Staff recommends the balance of $13,085 anticipated property taxes be placed in the General Fund Contingency Fund.
ALTERNATIVES:

1. Adoption of Ordinance 1063-09 to levy a1% increase on property tax on each tax parcel within the City limits.

2. Don’t adopt Ordinance 1063-09.  This would limit the City to the prior year tax levy rate.

STAFF RECOMMENDATION

Provide for the 1% increase in property taxes with the proposed allocation between the General Fund, Street Fund and General Fund Contingency Fund.  Introduce Ordinance 1063-09 setting the 2010 property tax levy for a first reading. 
MOTION:

Move to introduce Ordinance 1063-09, 2009 Property Tax Levy, for a first reading and pass on to a second reading. 

Attachments:


A.  Ordinance 1063-09
B. 2010 Property Tax Distribution Spreadsheet

ATTACHMENT A

CITY OF SULTAN

SULTAN WASHINGTON

ORDINANCE 1063-09


AN ORDINANCE OF THE CITY OF SULTAN FIXING THE AMOUNT



OF TAXES TO BE LEVIED ON TAXABLE PROPERTY WITHIN THE



CITY OF SULTAN FOR THE YEAR 2010
WHEREAS, the City of Sultan has met and considered its budget for the calendar year 2010; and

WHEREAS, the City Council of the City of Sultan after hearing and after duly considering all relevant evidence and testimony presented, determined that the City of Sultan requires a regular levy in the amount of $678,480, which includes an increase in property tax revenue from the previous year, and amounts resulting from the addition of new construction and improvements to property and any increase in the value of state-assessed property, and amounts authorized by law as a result of any annexations that have occurred and refunds made, in order to discharge the expected expenses and obligations of the district  and in its best interest; now therefore,
BE IT ORDAINED BY THE CITY COUNCIL OF THE CITY OF SULTAN that an increase in the regular property tax levy is hereby authorized for the 2010 levy in amount of $6,653 which is a percentage increase of 1% from the previous year.  This increase is exclusive of additional revenue resulting from the addition of new construction and improvements to property and any increase in the value of state assessed property, and any additional amounts resulting from any annexations that have occurred and refunds made.

Severability:    If any provisions of this ordinance or its application to any person or circumstance are held invalid, the remainder of the ordinance or applications of the provisions of the ordinance to other person or circumstances is not affected.

Effective Date:  This ordinance shall be in full force and effect five days after publication as required by law.

REGULARLY ADOPTED  this day of   day of November, 2009.




















Carolyn Eslick, Mayor

Attest:

Laura J. Koenig, City Clerk

Approved as to form:

Margaret King, City Attorney

Published:
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	 New Construction estimate value for 2009 is $3,390,100 per Snohomish County Assessor
	

	
	
	
	
	
	
	
	


% Are Calculated to provide at least $81,300 to Street Funds
SULTAN CITY COUNCIL
AGENDA ITEM COVER SHEET
ITEM NO:
H-3
DATE:

October 22, 2009

SUBJECT:

Conduct Public Hearing on Developer Agreement for



Greens Estates Planned Unit Development (PUD) Subdivision

CONTACT PERSON:
Robert Martin, Community Development Director

ISSUE:
The Developer of Greens Estate PUD is requesting a Developer Agreement to accompany their submittal of the Final PUD Application.  RCW 36.70B.170(1) requires Developer Agreements to be adopted by Resolution after a Public Hearing.

STAFF RECOMMENDATION:
Staff recommends that Council conduct the Public Hearing that was originally set for September 24, 2009, continued to the October 8, 2009 Meeting, and continued again to the October 22, 2009 Meeting.
SUMMARY:

Staff has been working with the Developer and the City Attorney to finalize a Developer Agreement.  The Council received a Developer Agreement (Attachment A) and a Resolution 09-10 (Attachment B) for Adoption at the June 25, 2009 Meeting.

At that Meeting, Council asked Staff to clarify the relationship between the proposed Developer Agreement and the Utility Connection Policies and Fees before approving the Developer Agreement and the Greens Estate Final PUD.

The Council is now moving forward to adopt policies and procedures for Utility Connections.  The Utility Connection issue is now separated from the Development Agreement and the Final PUD Approval.  The City Attorney and the Developer’s Attorney have finalized a revised Developer Agreement.

Council is now in a position to proceed with a Hearing on the Developer Agreement as part of the process of approving the Final PUD.  If the Council determines to proceed, Council will hold a Public Hearing and review Resolution 09-10 (Attachment B), adopting the Developer Agreement.

DISCUSSION:

Beginning on Page 3 of 17 of the proposed Developer Agreement (Attachment A), the Agreement lists Conditions of Approval from Resolution 08-03.
Beginning on Page 9 of 17 of the Developer Agreement (Attachment A) at “VII  Clarifications to Selected Conditions of Approval”, the Agreement presents the clarifications and enhancements of the conditions of approval that are now proposed for adoption.  Topic Highlights of this section are as follows:

Item 1:
Removes the requirement that the development accommodate the Police Level


of Service Requirements as these requirements have been removed from the 
Comprehensive Plan and Impact Fee Structure.

Item 2:
Clarifies the Bonding process for Final Plat review.

Item 3:
Calls for an agreement regarding stormwater facilities at Final Plat.

Item 4:
Clarifies sidewalk easement standards.

Item 5:
Clarifies 20-foot requirement for city access to utility facilities.

Item 6:
Requires a maintenance bond for mitigation plans.

Item 7:
Allows the City to perform necessary maintenance of critical facilities if the homeowner’s association fails to perform.

Item 8:
Clarifies setback language.

Item 9:
Clarifies setback language.

Item 10:
Clarifies Wetland Mitigation Planting language.

Beginning on Page 11 of 17 of the Developer Agreement (Attachment A) at “VIII  Plan Submittals, Review, Construction, Inspections, and Bonding”, the Agreement presents clarifications and enhancements of some Administrative Provisions regarding Review and Approval Process and financial surety for Final Plat that are now proposed for adoption.  There are no substantive changes in this Section that result in changes to the actual development as it will appear on the ground.

STAFF RECOMMENDATION:
Staff recommends that Council conduct the Public Hearing that was set for September 24, 2009, and continued to the October 8, 2009 Meeting, and continued again to the October 22, 2009 meeting. 

ALTERNATIVES: 
Council may choose from the following alternatives:

1. Continue the Public Hearing to a future date.

2. Cancel the Public Hearing, thereby indicating that the Final PUD Review should be conducted under the existing provisions of Resolution 08-03.

3. Direct Staff to continue work on the Developer Agreement and give direction as to what additional issues need to be addressed.

ATTACHMENTS:

Attachment A:
Proposed Developer Agreement

Attachment B:
Resolution 09-10
AFTER RECORDING RETURN TO:

Jeffrey E. Hamilton

Sultan 144, LLC

15 Lake Bellevue Drive, Suite 102

Bellevue, WA 98005-2485

CITY OF SULTAN

DEVELOPER/SUBDIVISION AGREEMENT

Greens ESTATES

GRANTOR:

SULTAN 144, LLC

GRANTEE:

CITY OF SULTAN, a municipal corporation

Parcel Numbers:
28083300200700
A.  PREAMBLE


THIS DEVELOPMENT AGREEMENT (the “Agreement”) is made and entered into this ____ day of _______________, 2009, by and between the City of Sultan, a Municipal Corporation, hereinafter referred to as “City,” and Sultan 144, LLC (c/o Jeff Hamilton), hereinafter referred to as the “Developer.”  

B. RECITALS


WHEREAS, the Washington State Legislature has authorized the execution of a development agreement between a local government and a person having ownership or control of real property within its jurisdiction (RCW 36.70B.170(1)); and 

WHEREAS, this Agreement by and between the City  and the Developer relates to the development known as Greens Estate, which is located at 32522 132nd Street S.E., Sultan WA  98294 (hereinafter the “Property”); and

WHEREAS, this Agreement is intended to implement the conditions of approval for Greens Estate planned unit development and application No. FPPUD05-001, including the Conditions of Approval of the Hearing Examiner, and the revised and additional conditions established by City Resolution No. 08-03, a copy of which is attached hereto as Exhibit A, both hereby incorporated by reference; and


WHEREAS, the legal description for the Green’s Estate is attached as Exhibit B.

WHEREAS, a development agreement must set forth the development standards and other provisions that shall apply to, govern, and vest the development, use, and mitigation of the development of the real property for the duration specified in the agreement (RCW 36.70B.170(1)); and 


WHEREAS, a development agreement must be consistent with the applicable development regulations adopted by a local government planning under chapter 36.70A RCW (RCW 36.70B.170(1)); and 

WHEREAS, a development agreement must be approved by ordinance or resolution after a public hearing (RCW 36.70B.200); and


WHEREAS, a public hearing for this Agreement was held on ________, 2009, and the City Council approved this Agreement on ___________, 2009;


NOW THEREFORE, in consideration of the mutual promises set forth herein, the parties hereto agree as follows:  

C.  AGREEMENT


I.  The Subject Property.  The Subject Property is that property legally and commonly described in the City of Sultan file entitled “Greens Estates, A Planned Unit Development, (“Final PUD Approval”) which file is fully incorporated herein by this reference.  


II.  Parties to Development Agreement.  The parties to this Agreement are:  


1.  The “City” is the City of Sultan, 319 Main Street, Suite 200, Sultan, Washington 98294. 


2.  The “Developer” Sultan 144, LLC, hereinafter referred to as the “Developer,”  whose principal office is located at 15 Lake Bellevue, Suite 102, Bellevue, WA 98005 (mail and notice to be sent c/o Mr. Jeff Hamilton).


III.  Effective Date and Term.  This Agreement shall commence upon the effective date of the City Council action approving this Agreement, and shall continue in force until Developer completes all residential construction with the Property, unless extended or terminated as provided herein.  Following the expiration of the term or extension thereof, or if sooner terminated, this Agreement shall have no force and effect, subject, however, to post-termination obligations of the Developer.  


IV.  Compliance with Existing Laws.  The Developer agrees that this Preliminary Subdivision Plat and Planned Unit Development are subject to compliance with all applicable provisions, requirements, and standards of the Sultan Municipal Code and standards adopted pursuant thereto. The Developer is responsible to obtain all necessary State and Federal permits and approvals required for completion of the project.  In addition, development shall comply with the following special conditions.

V.  Special Development Terms and Conditions.  This Agreement shall serve to supplement and to clarify Developer’s obligations under the conditions of the Final PUD Approval.  In particular, Developer and City agree that the following Conformance and Conditions of Approval. 


VI.
Conformance with Conditions of Approval.  
The Developer agrees to the conform with the following Conditions of Approval, which include the revised and new conditions established by the City Council in Resolution No. 08-03 (Exhibit A hereto):

1. The general configuration, lot shapes and sizes, setbacks, site density, and areas of open space shall be as indicated on the site plan resubmitted June 27, 2007 (Exhibit 4Y), subject to and as revised by these Conditions of Approval.

2.
The application shall generally comply with the House Plans submitted December 6, 2006. (Exhibit 4S)  Prior to building permit submittal, house plans that deviate from the submitted House Plans shall be subject to the approval from the Community Development Director.

3.
Prior to issuance of a certificate of occupancy and/or occupancy of any residence within the subdivision, a combination of developer agreements and public funds, including additional tax adoptions (such as an increased real estate excise tax and a B & O tax), other funding sources (such as potential Developer loans to advance the receipt of payment of needed funds), and monies contributed by the proposed development for its impacts on the LOS, shall put in place the required public services for police concurrent with the development impacts, and provide appropriate strategies for the six years from the time of development to achieve the necessary police LOS as now established or as subsequently revised; or, in the alternative, the police services LOS in existence at the time of final building permit inspections shall be met before approval for occupancy is granted.

4.
Prior to approval of the Final Plat, all site improvements, including streets, sidewalks, bicycle lanes, frontage improvements, drainage improvements, open space landscaping and improvements, mitigation plantings and other common area improvements shall be installed, inspected and approved by the City of Sultan. All improvements shall be constructed in accordance with the approved engineering plans, landscaping and recreation plans, mitigation plans, and Preliminary PUD and Plat. Alternatively, the City may approve a financial bond or assurance for items not completed prior to Final Plat, as approved by the City Engineer and/or Community Development Director.

5.
The following notes shall appear on the face of the Final Plat:

a. Pursuant to SMC 16.10.120(B)(1)(a) and (d), those lots where the rear lot lines are adjacent to dedicated open space are permitted to have reduced rear yard setbacks of ten (10) feet.  Other lots that apply for a reduced yard setback of up to ten (10) feet shall provide a 6-foot fence or landscaping that provides a full screen within 5 years of planting, in order to meet the privacy requirements of this section of the code. All other lots shall have rear yard setbacks of twenty (20) feet.
  

b. Pursuant to SMC 16.10.120(B)(1)(f), porches may extend into the setback, up to fifteen (15) feet from the front property line. The houses may not extend into the setback – the minimum setback for the houses, including second stories, shall be twenty (20) feet measured from the front lot line.

c. There shall be no direct vehicular access from any lot directly to either Sultan Basin Road or 132nd Street SE. All lots abutting either or both such streets shall provide and be limited to vehicular access from an internal plat street.

d. Garages whose vehicular door(s) face a street with reduced right-of-way and a sidewalk easement must maintain a 20 foot setback between the back edge of the constructed sidewalk and the near face of the garage.

e. PSE’s facilities may require tree and brush cutting within and adjacent to the easement right-of-way.  PSE retains the right to cut, remove, and dispose of any and all brush, trees, and other vegetation upon the easement area.  PSE shall also have the right to control, on a continuing basis and by any prudent and reasonable means, the establishment and growth of bushes, trees and other vegetation upon the easement areas which, in the opinion of PSE, interfere with the exercise of PSE rights or create a hazard to PSE systems.  PSE shall, prior to the exercise of such rights, identify such trees and make a reasonable effort to give prior notice that such trees will be cut, trimmed, removed or disposed of (except that PSE shall have no obligation to identify such trees or give such prior notice when trees are cut, trimmed, removed or otherwise disposed of in response to emergency conditions).  Owners shall be entitled to no compensation for trees cut, trimmed, removed or disposed of, except for the actual market value of merchantable timber (if any) cut and removed from the property by PSE.  All shrubs and trees to be situated in the easement area must be of low-growing varieties that normally do not exceed 15 feet in height at maturity.

f. The Developer or future lot owners must pay for any and all costs associated with changes in vertical line clearance, re-stabilization of any electrical structure or anchor, or facilities access as a result of uses that do not comply with PSE conditions or restrictions outlined herein.

6.
Proposed Lots 54 and 55 shall be sold as one and treated as a single lot for building purposes until such time as the existing garage on Lot 54 is removed or until such time as a building permit is obtained to build a single-family residence on Lot 54. 

7.
Private street and stormwater maintenance agreements shall be prepared for review by the City as part of the Final Plat applications and recorded with the Final Plat.  

8.
A drainage easement between the Greens Property and Skoglund Property to the east will be required to be recorded with the Final Plat.

9.
The following revisions shall be made to the Final Plat Map:

a. The required setbacks shall be shown.

b. Correct square footages for all lots and tracts shall be shown.

c. Remove Parcel A from the plat (unless it is shown simply as adjacent property).

d. Label those tracts that contain wetlands and wetland buffer as “Native Growth Protection Areas” (NGPA).

e. The Puget Sound Energy aerial high voltage transmission easement shall be delineated with particularity.

10.
Prior to any activity on-site, the NGPA buffers and the property corners of the adjacent lots shall be staked out in the field under the supervision of a professional surveyor licensed in the State of Washington. No clearing activities shall occur until the location of the survey stakes are inspected and accepted by the City of Sultan.

11.
In order to enforce SMC 16.10.110(B)(2), final engineering drawings shall show a bus turnout adjacent to Road F on Sultan Basin Road for future bus service to this area. Final design shall comply with Community Transit’s design standards, subject to the City Engineer’s approval.

12.
Roads A, B, C, and E will provide the standard City of Sultan road section within a reduced right-of-way (50 feet instead of 60 feet) and will place the required sidewalks within easements on private property.  All sidewalk easements on private property shall allow for public access. Roads D and F, as shown on the preliminary plans, are permitted to deviate from the design standards.  Roads D and F have a reduced right-of-way width (50 feet instead of 60 feet) and have eliminated one (1) parking lane.  Sidewalks will be within the right-of-way for Roads D and F.  “No parking” signs shall be installed where no on-street parking is allowed.

13.
All public rights-of-way shall be dedicated to the City with road improvements constructed to current City standards, with approved deviations. Roads A through F shall be dedicated to the public.  Dedications shall be completed prior to Final Plat approval.

14.
Prior to construction, the Developer shall prepare a final Construction Stormwater Pollution Prevention Plan (SWPPP) for approval by the City Engineer and the Department of Ecology. The Developer shall provide a copy of the Department of Ecology, Construction Stormwater General Permit, issued for this project prior to issuance of City permits.

15.
Site development shall follow all recommendations of the final stormwater report.

16.
All phases of plat development, including drainage and earthwork construction, shall be in accordance with the geotechnical reports prepared for the project, including the Earth Solutions NW, LLC report dated November 27, 2006, and the Terra Associates, Inc. report dated July 27, 2005 (Exhibit 4M); as well as any subsequent addendums as accepted by the City Engineer.  A note to this effect shall be placed on the Final Plat.

17.
Prior to permit issuance, a final geotechnical report shall be submitted with recommendations on the final design of the plat improvements. The final report shall also state which lots require a separate report to be submitted with building permit application. The required note on the Final Plat under the above condition shall reference the final geotechnical report, and any subsequent addendums as accepted by the City Engineer.

18.
A geotechnical addendum shall be submitted with each house design at the time of building permit submittal for those lots that are subject to the requirement. The geotechnical addendum shall address foundations, setbacks, drainage control and any other issues deemed pertinent by the geotechnical engineer or the City Engineer. A note to this effect shall be placed on the face of the Final Plat, stating which lots are subject to this requirement.

19.
All phases of plat development shall be in accordance with the critical area study and mitigation plans prepared for the project by the Jay Group, Inc. revised December 4, 2006 (Exhibit 4J), and any subsequent reports as accepted by the Community Development Director.

20.
The critical areas study states that invasive species removal will be undertaken within the wetland buffer by mechanical means. All removal of invasive species shall be done using only handheld equipment. The Community Development Director and City Engineer may approve mechanical equipment under the supervision of a qualified professional. No equipment may be used within any wetland.

21.
A 20 foot wide easement shall be established/dedicated through the Final Plat process allowing the City to access from Road D, for mitigation and maintenance purposes, the property dedication accepted under Resolution No. 07-17 ( a.k.a. Wetland DT).

22.
The conditions recommended by Graham-Bunting Associates, dated March 19, 2007, regarding the wetland and buffer mitigation shall be followed. (Exhibit 9)
23.
The final mitigation plan shall be submitted with the following revisions:

a. A split rail fence shall be installed on all reduced buffers and adjacent to proposed lots and active open space areas.  The fence shall allow for the movement of wildlife in and out of the wetlands and shall protect the critical areas and the newly installed plans from human impacts. The design and location of the fence is subject to the approval of the Community Development Director.

b. Increased buffer plantings shall be shown on the north side of Wetland AA to increase the functions and values of that wetland, as it is being used as a mitigation to reduce buffers on the other wetlands and for the wetland fill.

c. Show that species compatible with the storm drainage system will be planted within Tracts 986 and 987.

d. All trails shown within wetland buffers shall demonstrate compliance with the requirements of former SMC 16.80.080.

e. A maintence bond shall be provided to ensure compliance with the mitigation plan.

24.
A Time-Zero/As-Built mitigation planting plan report shall be submitted to the City with Final Plat submittal.

25.
The mitigation plantings shall be monitored annually for three (3) years. A monitoring report shall be submitted to the City each year on the anniversary of the completion approval of the mitigation plantings. Success of the mitigation plan will depend on adherence to the minimum standards below, the detailed goals in the mitigation report, and the proposed Contingency Plan:

a. 100% replacement/survival of plants after Year 1

b. Minimum 80% survival at end of Year 2

c. Minimum 80% survival at end of Year 3.

d. Adherence to the proposed Contingency Plan if 80% is not reached.

26.
As part of the proposed Covenants, Conditions and Restrictions of the Homeowners Association shall address the potential increase of litter or garbage in the critical areas. Maintenance for these areas shall be the responsibility of the Homeowners Association after the monitoring period.

27.
All phases of plat development shall be in accordance with the Vegetation Inventory and Plant Preservation Management Plan prepared the Jay Group, Inc. revised August 4, 2005 (Exhibit 4K), and any subsequent reports as accepted by the Community Development Director.

28.
The following revisions to the Recreation Plan shall be made prior to permit issuance:

a. Correct square footages that also match the square footages shown on the plat maps and on the civil plans.

b. Delineate between the general open space areas and those areas that will be designated recreation areas.

c. Recalculate the open space areas to include the bus turnaround adjacent to Road F.

d. Provide a landscaping plan for each of the recreation areas, per SMC 16.72.040. The landscaping for these areas shall meet the requirements of SMC 16.72.040, Recreation Design Requirements. At a minimum, there shall be a ten (10) foot landscaped perimeter and protective fencing a minimum of four (4) feet in height. All fences require a separate permit under SMC 15.08. This landscaping plan is subject to the approval of the Community Development Director and City Engineer.

e. Provide details for the recreation area equipment and amenities.

f. Specified the construction details for the trail. Pursuant to the pre-application meeting, a five (5) foot wide path made of 5/8 inch minus gravel is required.

g. A pedestrian path is required to be installed within the Plat, in conformance with the 2004 Comprehensive Plan. This trail shall be installed as shown on the approved plans, and shall connect through the property dedicated to the City (Parcel C) through the Boundary Line Adjustment process to the south, at no cost to the City.

29.
The latecomers fee due under the Bethany Terrace Ordinance shall be due prior to permit issuance.
30.
The development is subject to traffic mitigation measures as assessed by the Washington State Department of Transportation (WSDOT) for impacts upon the State Highway System. The pro-rata share payment for the Sultan WCL West Bound Passing Lane project as determined by WSDOT shall be paid directly to WSDOT and verification of that payment shall be provided to the City prior to issuance of City permits.

31.
Prior to permit issuance for plat development, the easement recorded under AFN 9711070477 shall be vacated, and new plans and a new title report shall be submitted to the City showing this easement removed. If this easement cannot be vacated, new plat and civil drawings shall show no buildable area within this easement; a major revision to the plat may be necessary.

32. The Developer, contractor, and any geotechnical or wetland specialist required to be on-site during construction, shall attend a pre-construction meeting with City staff to discuss expectations and limitations of the project permit before starting the project.

33. The project shall comply with the Consent for Use of Puget Sound Energy, Inc. Transmission Line Easement executed by Sultan 144, LLC on December 13, 2007, and the Consent shall be recorded prior to approval of the final plat.  Final civil drawings shall demonstrate compliance with the Use Agreement, the December 12, 2007 letter from PSE, and the February 13, 2008 email from PSE.

34. Each lot shall provide four off-street parking spaces.  Up to two spaces may be within an enclosed garage.  These spaces shall be a minimum of eight and one-half feet wide and eighteen feet long.

VII.
 Clarifications to Selected Conditions of Approval in VI.

1. Condition  3.  Police Concurrency.  This condition no longer applies since the Level of Service requirement for police was removed from the Comprehensive Plan on September 9, 2008.  No further action on this condition is required.

2. Condition  4.
Financial Assurances.  Paragraph 4 is amended by adding the following underlined language:

Prior to approval of the Final Plat, all site improvements, including streets, sidewalks, bicycle lanes, frontage improvements, drainage improvements, open space landscaping and improvements, mitigation plantings and other common area improvements shall be installed, inspected and approved by the City of Sultan. All improvements shall be constructed in accordance with the approved engineering plans, landscaping and recreation plans, mitigation plans, and Preliminary PUD and Plat approvals. Alternatively, the City may, in its sole discretion, accept a financial bond or other financial assurance with a date certain set for completion for items not completed prior to Final Plat, as approved by the City Engineer and/or Community Development Director.  The City shall require maintenance bonds for a period of not less than two (2) years for all City infrastructure, including, but not necessarily limited to,  mitigation plantings and final paving.   Notwithstanding the foregoing, where the Agreement requires improvements or mitigation with a specific date, the Developer shall provide a maintenance bond for the length of time stated in the condition to ensure that those conditions are met.
3.
Condition 7. Private Street and Stormwater Maintenance. Paragraph 7 is amended by adding the following sentence to the end of the paragraph.  “The City shall require the agreement to contain adequate provisions to ensure that the stormwater facilities will be maintained.”

4.
Condition 12.  Sidewalk Easements.  It is understood that the easements for the sidewalks on private property are easements granted to the City. 

5.
Condition 21.
Access Easement.  It is understood that the 20 foot wide easement shall be granted to the City for the required access.  

6.
Condition 23.  Mitigation Plan.  The following subparagraph (e) is added to paragraph 23:  “A maintenance bond shall be provided to ensure compliance with the mitigation plan.”

7.
Condition 26.  Homeowners CC&R’s.  The following is added as a condition to paragraph 26: “If the Homeowners Association fails to maintain the critical areas, the City may clean the areas and charge all costs and expenses to the Homeowners Association.”

8. 
Condition 5.a. – Rear Yard Setbacks – It has been agreed by the Developer and the City to adopt the following revised langue for this condition in order to clarify the intent of this requirement as follows:

“Pursuant to SMC 16.10.120(B)(1)(a) and (d), those lots where the rear lot lines are adjacent to dedicated open space are permitted to have rear yard building setbacks of ten (10) feet. All other lots shall have a rear yard building setback of twenty (20) feet unless a reduced setback is applied for.  This setback can be reduced to a total rear yard building setback of ten (ten) feet if one of the following is provided: a) 6-foot fence or b) landscaping that provides a full screen within 5 years of planting.”

9. 
Condition 5.b - Front Yard Setbacks – It has been agreed by the Developer and 
the City to adopt the following revised langue for this condition in order to clarify 
the intent of this requirement as follows:

“Pursuant to SMC 16.10.120(B)(1)(f), porches may extend into the setback, up to five (5) feet. This will provide a minimum of fifteen (15) feet from the front property line to the building setback line for the porch. Houses may not extend into the porch setback area. The minimum front yard building setback for the houses, including second stories, shall be twenty (20) feet measured from the front lot line.”

10. 

Condition 25 – Wetland Mitigation Planting - It has been agreed by the Developer 
and the City to adopt the following revised langue for this condition in order to 
clarify the intent of this requirement as follows:

“The mitigation plantings shall be monitored annually for three (3) years. A monitoring report shall be submitted to the City each year on the anniversary of the completion approval of the mitigation plantings. Success of the mitigation plan will depend on adherence to the minimum standards below, the detailed goals in the mitigation report, and the proposed Contingency Plan:
a. 100% replacement/survival of plants after Year 1 of the original approved plantings

b. Minimum 80% survival at end of Year 2 of the original approved plantings

c. Minimum 80% survival at end of Year 3 of the original approved plantings

d. Adherence to the proposed Contingency Plan if 80% of the original approved plantings are not reached.”

VIII.
 Plan Submittals, Review, Construction, Inspections, and Bonding.
1.
The Developer agrees that the construction of any infrastructure items or additions thereto, shall not commence until the following conditions have been fulfilled:

A.
The Developer shall furnish the City with four sets (4) of detailed plans for the proposed improvement, or additions thereto, at the Developer’s own expense, prepared by a qualified engineer currently licensed in the State of Washington.
B. The above plans shall require the review and approval by the City of Sultan and its Engineer, and the cost of such review shall be at Developer’s expense.
C. Once the plans are ready for issuance and prior to commencement of construction the Developer agrees that any changes to the City’s construction specification or details will be incorporated into the design plans.  The Parties agree that the cost of the changes will not increase the cost of the design or construction by more than 10 percent of the estimated cost of construction and design determined at the time that the permits are issued.

2.
The construction of the Developer’s proposed improvements or additions thereto, for the subdivision shall be inspected by the City in such a manner and at such times as the City deems reasonably necessary to assure that construction of the improvements and additions thereto will conform to the approved plans and specifications and minimum City standards.  The Developer herewith agrees to allow such access and inspections and agrees to cooperate providing reasonable advance notice of his construction schedule during the various construction phases as requested by the City.  The Developer further agrees to deposit the sum of $8,000.00 with the City to be applied against the City’s cost for engineering fees and expenses incurred by the City for inspections including special testing if required by the City.  The Developer shall schedule and pay for testing services and copy testing reports to the City. In addition, special inspections for the installation of the retaining walls shall be included.  Normal City inspections will involve an allowance of four (4) hours per day in addition to any time required beyond the 4 hours when underground utilities are being installed.  For the purpose of this agreement, the anticipated daily site inspections will involve approximately four (4) hours per day for a four (4) month construction period for a total of three hundred and fifty two (352) hours based on twenty two (22) working days per month at four (4) hours per day. The City will provide detailed invoices to the Developer for that billing period.  The City shall withdraw funds from the deposit amount until the balance approaches $4,000.00.   Once the balance approaches $4,000.00 the City will request additional funds from the Developer so the balance of the deposit does not drop below $4,000.00.  
3.
The Developer’s proposed improvements, or additions thereto, shall not be accepted for service and use until the same have been fully inspected, approved and accepted by the City Council.

IX.
 Final Approval, Acceptance of Improvements and Maintenance Bonds.  Upon performing all requirements as set forth in this Agreement, the City’s codes and  regulations, and providing the appropriate maintenance bond(s), the City shall accept the public improvements as provided for in this Agreement, and issue final approval of the subject subdivision.
X.
 Intent and Termination of Agreement.  This Developer/Subdivision Agreement is intended to memorialize the requirements of law for the preliminary approval of the subject subdivision.  This Agreement shall expire and be of no further force and effect upon:
1. 
When the Property has been fully developed, and all of Developer’s obligations in connection therewith are satisfied as determined by the City; or
2. 
If an extension is made and approved by Council per SMC 16.10.200, the Final PUD approval shall expire concurrent with the expiration of the five (5) year term for the preliminary subdivision approval if construction has not commenced as required by 16.10.200.  
XI.
Covenants and Assigns.   This Agreement shall run with the land and bind and inure to the benefit of the Parties hereto and their respective successors, heirs, legatees, representatives, receivers, trustees, successors, transferees and assigns.
1. This Agreement shall be binding upon the parties and their respective heirs, successors and assigns.

XII. Recordation of Agreement.  Developer shall record an executed copy of this Agreement with the Snohomish County Auditor, pursuant to RCW 36.70B.190, no later than fourteen (14) days after the Effective Date.
. 

XIII. Governing Law.  This Agreement shall be governed by and construed in accordance with the laws of the State of Washington.  
XIV. Severability.  This Agreement does not violate any federal or state statute, rule, regulation or common law known; but any provision that is found to be invalid or in violation of any statute, rule, regulation or common law shall be considered null and void, with the remaining provisions remaining viable and in effect.
XV. Equal Opportunity to Participate in Drafting.  The Parties have participated and had an equal opportunity to participate in the drafting of this Agreement.  No ambiguity shall be construed against any Party based upon a claim that that Party drafted the ambiguous language.
XVI. Full Understanding.  The Parties each acknowledge, represent and agree that they have read this Agreement; that they fully understand the terms thereof; that they have had the opportunity to be fully advised by their legal counsel, accountants and other advisors with respect thereto; and that they are executing this agreement after sufficient review and understanding of its contents.
XVII.  Amendment to Agreement.  Effect of Agreement on Future Actions.  This Agreement may be amended by mutual consent of all of the parties, provided that any such amendment shall follow the process established by law for the adoption of a development agreement (see, RCW 36.70B.200).  However, subject to Developer’s vested rights, nothing in this Agreement shall prevent the City Council from making any amendment to its Comprehensive Plan, Zoning Code, Official Zoning Map or development regulations affecting the Subject Property.  
XVII. Notices.   Notices, demands, or correspondence to the City and Developer shall be sufficiently given if dispatched by pre-paid first-class mail to the addresses of the parties as designated in Section C(II)), above.  Notice to the City shall be to the attention of both the Mayor and the City Attorney.  Notices to subsequent owners of lots in the PUD, if any, shall be deemed to have been given by notifying the Homeowners Association.  
XVIII. Authority Reserved.   Nothing in this Agreement shall be construed to diminish, restrict, or limit the police powers of the City granted by the Washington State Constitution or by general law.  Pursuant to RCW 36.70B.170(4), the City of  Sultan reserves authority to impose new or different regulations upon the plat or any other permit or approval issued for the Development, together or separately, to the extent required by a serious threat to public health and safety.
XIX. Counterpart Originals.   This Agreement may be executed in multiple counterpart originals, each of which shall be deemed to constitute an original agreement, and all of which shall constitute one agreement.  The execution of one counterpart by a party shall have the same force and effect as if that party had signed all other counterparts.
XX. No Third-Party Beneficiaries.  This Agreement is for the benefit of the parties hereto only and is not intended to benefit any other person or entity.  No other person or entity not a party to this Agreement may enforce the terms and provisions of this Agreement.
XXI. Integration.  This Agreement represent the entire agreement of the parties with respect to the subject matter hereof.  There are no other agreements between the parties, oral or written, except as expressly set forth herein.  
XXII. Specific Performance.  The parties specifically agree that damages are not an adequate remedy for breach of this Agreement, and that the parties are entitled to compel specific performance of all material terms of this Agreement by any party in default hereof.  
XXIII. Attorneys’ Fees.   In any action between the parties to this Agreement to enforce any of its terms, the prevailing party shall be entitled to recover expenses, including reasonable attorneys’ fees and costs incurred in preparation for and prosecuting the action. 

The undersigned covenant and represent that they are fully authorized to enter into and execute this Agreement.

CITY OF SULTAN
By_______________________________
___________________

Carolyn Eslick, Mayor


Date
Attest:
By_______________________________
____________________

Laura Koenig, City Clerk


Date

SULTAN 144, LLC
By________________________________
____________________

Jeffrey E. Hamilton



Date

Approved as to form:
By________________________________
____________________


City Attorney




Date

STATE OF WASHINGTON

)






)  ss.

COUNTY OF SNOHOMISH

)


On this __________________ day of _____________________, 2009, before me personally appeared CAROLYN ESLICK, to me known to be the individual that executed the within and foregoing instrument, and acknowledged the said instrument to be her free and voluntary act and deed for the uses and purposes therein mentioned, and on oath stated that she is authorized to execute said instrument.

Print name: 





NOTARY PUBLIC in and for the State of Washington

Residing at 





Commission expires: 




STATE OF WASHINGTON
)





)  ss.

COUNTY OF ____________
)


On this __________________ day of _____________________, 2009, before me personally appeared JEFFREY E. HAMILTON, to me known to be the individual that executed the within and foregoing instrument, and acknowledged the said instrument to be his free and voluntary act and deed for the uses and purposes therein mentioned, and on oath stated that he is authorized to execute said instrument as the Chief Financial Officer of Sultan 144, LLC.
Print name: 





NOTARY PUBLIC in and for the State of Washington

Residing at 





Commission expires: 




EXHIBIT “A”

RESOLUTION No. 08-03

EXHIBIT “B”

LEGAL DESCRIPTION

Greens ESTATES SUBDIVISION

PUBLIC WORKS STAFF REPORT

October 22, 2009

TREE FARM INSPECTION AND RECOMMENDATIONS

Lusignan Forestry, Inc. sent the watershed inspection and recommendations for 2010 and 2011. They have inspected the City’s tree farm for forest for health and reported it is in overall good health with the exception of a couple of ongoing root-rot pockets that they are continuing to manage.

The recommendations for forest management along with the table outlining the income from various management activities from the last 15 years are attached (Attachment A).

Staff will return to council in the first quarter of 2010 for discussion and direction on the forest management recommendations.

SULTAN WOOD DEBRIS

Funding for the wood debris program has ended. Jon Greninger from Snohomish County Solid Waste Division sent an email updating everyone on the items for the continuation of the wood debris site. Pine Creek Nursery is the new host site and the email (Attachment B) includes the timeline for getting signs up and flyers in the mail.

The last free day at the Sultan site is November 29, 2009. The lease between the City of Sultan and Snohomish County to use the site will expire on December 31, 2009.

SULTAN CITY COUNCIL

AGENDA ITEM COVER SHEET

ITEM NO:
Consent C 1
DATE:
October 22, 2009

SUBJECT:
Council Meeting Minutes

CONTACT PERSON:
Laura Koenig, Clerk/Deputy Finance Director

SUMMARY:

Attached are the minutes of the October 8, 2009 Council meeting as on file in the office of the City Clerk.

RECOMMENDED ACTION:

Approve as submitted
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The regular meeting of the Sultan City Council was called to order in the Sultan Community Center by Mayor Eslick.   Councilmembers present:  Champeaux, Wiediger, Slawson, Flower, Beeler, Blair and Davenport-Smith

 EXECUTIVE SESSION:  On a motion by Councilmember Flower, seconded by Councilmember Slawson, the Council adjourned to executive session for ten minutes to discuss personnel issues.  All ayes.

CHANGES/ADDITIONS TO THE AGENDA

Consent:  Move Richard Little contract to action

Action:  Add PUD Settlement

PRESENTATIONS  

State Audit Report for 2008

Brian Goodrick, State Auditor, provided on overview of the 2008 audit report.  There are no findings and the areas of concern are being addressed by city staff.

COMMENTS FROM THE PUBLIC:  

Dave Wood, Volunteers of America:  Provided an update on the ECCAP (educational program for young children).  There are 30 students in the state program that is geared toward low income families.  There is a 75% better chance that children involved in the pre- school programs will graduate from high school.  The focus is to work with the families to break the chain of poverty through education. 

Kami Pressman, Boys and Girls Club, provided an update on the Keystone Club which is geared toward teens and the Afterschool Alliance program at the club.  Kami provided photos of the work done in the teen center by the students. 

COUNCILMEMBER COMMENTS

Wiediger:  Thanked Dave Wood and Kami Pressman for all the good work they have done with the kids.

Davenport-Smith:  Thanks for the update.  The Return of the Pinks festival was small but very significant.  There were Native American storytellers and dancers present; as well as Snohomish County and Department of Ecology representatives.  Next year the Chinook salmon will spawn and they are planning another event in October.

Flower:  Thanked Kami and Dave for their work; the programs do work.  Advised there is a web site available for information on the swine flu (snocoflu.com)

Blair:  Thanked Dave and Kami for the work with the community.  Budget meeting – thanks to staff for the work they did on the budget.  The Audit report was short and there was good work done by the staff to make improvements.

Beeler:  Return of the Pinks – the tribal performance of drums, dancing and flutes were great and they groups are looking forward to coming back next year.  Logging is not a prime industry anymore and the city needs a new identity and fishing is a good focus.  The city needs to plan for future events and provide more information to the public.  

Slawson:   Advised he was elected to the Community Transit Board as the small city representative.  Requested an excused absence for him and Councilmember Blair for the next Council meeting.  

Mayor Eslick:  A criminal justice grant to develop a local accountability board to provide preventative measures for drug and alcohol problems is available.  The city would partner with the VOA, Sky Valley Chamber and Goldbar with Sultan as the lead agency.  VOA would manage the program and there is a 50% which can be in kind.  
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HEARINGS:

2009 Budget Amendments:  The public hearing on the 2009 budget amendments was opened by Mayor Eslick:

Staff Report was presented by Laura Koenig, Deputy Finance Director.
Staff recommends a budget transfer from the equipment fund to the General Fund to cover the $13,300 for the 800 MHZ assessment payment (included in Ordinance 1053-09).  Further, Staff recommends that the balance of money in this Fund be split between the Street Fund (80%), Building Maintenance fund (10%) and the Equipment Replacement fund (10%) for Public Works after the deduction for payment due under the Interlocal for the 800 MHZ communication system is made.   This allocation based on the current fund balance would provide funding for 2009 of:


General Fund

$13,300

Street Fund

$85,071


Building Fund

$10,634


Equipment Fund
$10,634
Discussion was held regarding allocation of the funds for future years.  The fund will be closed out and the future revenue distribution will be a policy decision.

On a motion by Councilmember Blair, seconded by Councilmember Slawson, the public hearing was closed.  All ayes.
Greens Estate Developer Agreement:  The public hearing on the Greens Estate Developer Agreement was opened by Mayor Eslick.  The final agreement was not completed prior to the hearing.

On a motion by Councilmember Beeler, seconded by Councilmember Flower, the hearing was continued to October 22, 2009.  All ayes. 
CONSENT AGENDA:    The following items are incorporated into the consent and approved by a single motion of the Council.   On a motion by Councilmember Blair, seconded by Councilmember   Slawson, the consent agenda was approved as amended.  Champeaux – aye; Wiediger – aye; Slawson – aye; Davenport-Smith – (absent for the vote); Flower – aye; Blair – aye; Beeler – aye. The following items are incorporated into the consent agenda and approved by a single motion of the Council.

8) Approval of the September 24, 2009 Council Meeting Minutes as on file in the Office of the City Clerk.

9) Approval of Vouchers in the amount of  $388,110.76 and payroll through September 18, 2009 in the amount of $42,034.95 to be drawn and paid on the proper accounts.

10) The second Council Meetings for November and December were cancelled and the Public Hearings for 2010 Budget and Tax Levies were set for October 22, 2009 and November 12, 2009 and hearings on the final 2009 budget amendments were set for November 12, 2009 and December 10, 2009.
11) Lighted Crossguard Electrical Bid was awarded to Trans-Tech Electric Inc. in the amount of $30,705. 
12) Adoption of Ordinance 1058-09 Recycle Rates

13) Adoption of Resolution 09-22 Wellness Program

14) Adoption of the Championship Sign Policy

15) Authorization for the Mayor to sign Supplemental Agreement 2 with WDOT – US2/Sultan Basin Road Phase III

16) Authorization for Appraisal in an amount not to exceed $1,000– 2nd Street Property
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17) Authorization for the Mayor to sign a Professional Service Agreement with Summit Law Group

18) Authorization to submit an application for a GMA Energy Planning Grant - EETP

19) Utility Committee Report

20) Appointment of Mary Koenig to the Library Board

ACTION ITEMS:
Wastewater Treatment Plant

The issue is the approval of a professional service contract with K&L Gates not to exceed $4,200 to serve as bond counsel for the issuance of the $400,000 bond to complete the WWTP centrifuge project. The City is required to have bond counsel to issue municipal bonds.  The City’s attorney firm of Kenyon Disend does not have a bond counsel on staff and has recommended K&L Gates.  The contract has been reviewed and approved by Bruce Disend.

On a motion by Councilmember Blair, seconded by Councilmember Flower, the Mayor was authorized to sign the letter of engagement with KL Gates as bond counsel service.  All ayes
CDBG Grant Application – 2nd Street Phase II:  
In 2007 the City of Sultan applied to CDBG for construction of 2nd Street, Phase II that would extend the improvements to from Birch to Cedar Avenue.  CDBG will call for grant proposals for the 2010 round on October 1st and the applications will be due on November 1st, which a very short turnaround.  The City is fortunate that an application from 2007 already exists for this project and will only need to be updated for submittal.   

On a motion by Councilmember Slawson, seconded by Councilmember Flower, staff was directed to apply for a CDBG Grant, for 2nd Street Improvements Phase II and the Mayor was authorized to sign the necessary forms for the application.  All ayes.  
Ordinance 1060-09 Library Board:

The issue before the City Council is the introduction of Ordinance 1060-09 which reduces the number on the Sultan Library Board from six members to five members.  The Library Board under the current municipal code (SMC 2.18) is comprised of six members.  The Library Board has submitted a request to reduce the number of members to five.  As with many boards, recruitment of new members to fill vacant positions has been difficult at time and they feel they can operated efficiently with five members

On a motion by Councilmember Blair, seconded by Councilmember Wiediger, Ordinance 1060-09, Library Board, was adopted.  All ayes.
Cairncross and Hempelmann Professional Service Agreement:

The issue before the City Council is to authorize the Mayor to sign a professional services contract with Cairncross and Hempelmann not to exceed $4,500 to assist the city with developing utility allocation policies and procedures.  

On August 27, 2009 the city council directed staff to amend SMC 16.108 Concurrency Management System to incorporate water/sewer allocation policies and procedures consistent with the city’s comprehensive plan.  City staff have reached a point in developing an allocation system of needing outside legal assistance to simply describe and codify a process that is consistent with the comprehensive plan. Staff is seeking assistance from Mr. Andy Lane with Cairncross and Hemplemann.  Mr. Lane assisted the city in developing and adopting a compliant comprehensive plan in 2008.  Mr. Lane is familiar with the city’s comprehensive plan and the challenge to adopt a utility allocation policy consistent with the plan.  
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Cairncross:  On a motion by Councilmember Champeaux, seconded by Councilmember Flower, the Mayor was authorized to sign a professional service contract with Cairncross and Hempelmann to assist the city with developing utility allocation policies and procedures.  All ayes.
Interlocal Agreement with Sultan School District for the 6th Street Project: 

The issue before the City Council is to authorize the Mayor to sign the Interlocal Agency Agreement with the Sultan School District to provide a maximum of $5,000 to support roadway improvements to Sixth Street.  The proposed Agreement is in accordance with the Hearing Examiner’s August 26, 2009 conditions of approval on the School District’s conditional use permit  (CUP_09-02) to relocate the Sky Valley Options High School to the existing Mountain View Christian Fellowship church building on Sixth Street.

Discussion was held regarding approval after the work has been completed; impact to the school district if the city does not approve the expenditure; why Alder Street repairs were not required; how impacts are allocated to a project; timeline for installation of the waterline.
On a motion by Councilmember Champeaux, seconded by Councilmember Flower, the Mayor was authorized to sign an Interlocal Agency Agreement (ILA) with the Sultan School District not to exceed $5,000 to repair Sixth Street and address the street’s poor existing condition.  All ayes except Councilmember Slawson who voted nay. 

Ordinance 1061-09 2009 Budget Amendments:
A public hearing on the proposed amendment to the 2009 Budget was held during the Council meeting of October 8, 2009.  The Council considered amendments to distribute the balance of revenues in Fund 106 – Police Equipment Reserve Fund to the 101 -Street, 104 - Equipment Reserve and 113 – Building Maintenance Fund.  

On a motion by Councilmember Slawson, seconded by Councilmember Davenport-Smith, Ordinance 1061-09 amending the 2009 Budget was introduced and passed on a first reading.  All ayes except Councilmember Champeaux who voted nay.

Richard Little Contract:  

The issue before the City Council is to authorize the Mayor to sign a professional services contract with Richard Little not to exceed $23,800. The proposed contract replaces the City’s previous contract with Mr. Little which expired in September 2009.  The primary purpose of the contract is to provide assistance representing the City's need for capital budget funding for the Waste Water Treatment Plant (WWTP) upgrade during the 2010 state and federal legislative sessions. Securing capital funding from state and federal governments is part of the City’s WWTP funding strategy.  

Funding for the contract is proposed in the 2010 sewer system operating budget and professional services budgets in the capital project funds. 

Discussion was held regarding the value received for services; the need to coordinate meetings with state and federal representatives; the availability of funding this year and the economic issues; limit the services provided or requested; city staff setting up needed meetings; more involvement by 

On a motion by Councilmember Flower, seconded by Councilmember  Slawson, the City Administer was authorized to negotiate a contract with Richard Little for professional services and to bring it back to the council for action at the next meeting.  All ayes. 
PUD Settlement Agreement:  

The Snohomish County Public Utility District No. 1 (PUD) has been working with stakeholders including Sultan and Fire District 5 since 2005 to renew the federal license to operate the PUD hydroelectric dam on the Sultan River.  This settlement agreement must be presented to FERC next week.
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PUD:   On a motion by Councilmember Blair, seconded by Councilmember Slawson, the Mayor was authorized to sign the Settlement Agreement for the Henry M. Jackson Hydroelectric Project.  All ayes.
DISCUSSION
Initiative 1033 Report:

The issue before the council is to review and discuss Initiative 1033 the Tim Eyman-sponsored measure that would “limit growth of certain state, county and city revenues to annual inflation and population growth, not including voter-approved revenue increases. Revenue collected above the limit would reduce property tax levies.”   Voters will choose to approve or deny this initiative on Tuesday, Nov. 3rd.
The city council may want to consider holding a public hearing and taking a collective vote to support or oppose Initiative 1033.  According to the Public Disclosure Commission, City Councils may collectively vote to support or oppose a ballot measure at a properly noticed public meeting, where supporters and opponents of the measure are given an equal opportunity to express views. 
The limitations on the increases to revenues will create an issue with being able to fund projects; sales tax revenues will not be able to be used for economic development it must be used to reduce property taxes.  The Sky Valley Chamber has decided to oppose the initiative due to the negative impact on business.  
Discussion was held regarding the negative impact to both city and county governments; the impact of lower property taxes will be reduced levels of service; the need to hold a public hearing to take a stand for or against the initiative.  

A special meeting to hold a public hearing was set for October 13, 2009 at 7 PM.

2010 Budget for Enterprise Funds:  Connie Dunn, Public Works Director, discussed the enterprise funds

The Public Works Department serves the citizens of Sultan in a variety of ways as well as being an integral part of Sultan governmental offices. The enterprises funds are as follows:


103
Cemetery Fund


104
Equipment Reserve Fund


400
Water Fund


401
Sewer Fund


402 
Garbage Fund


406 
Stormwater Fund

Cemetery:
Continuing to maintain Sultan’s beautiful cemetery has continuously been a goal of the Sultan Staff. Revenues were down by 50% in 2009. The 2010 budget anticipates $31,500 in revenues, cuts were made accordingly. The cemetery rate study and niche wall are postponed until revenues increase.

Equipment Reserve Fund:
  The Public Works Department has several pieces of equipment to operate and maintain. Staff does an excellent job of making the city equipment last as long as possible. For several years the city has set aside funds for garbage truck replacement. In recent years the city has been working towards an equipment replacement fund by setting aside funds from several departments to fund the 104 account to replace or purchase equipment to be use in the enterprise funds.

Staff has set aside funds in the 2010 budget for a sweeper, utility pickup truck, automated garbage collection system, and mowers.  The automated garbage collection system would require modification of the existing truck and purchase of toters but would save cost in the long term with 
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reduced manpower and claims.  Brief discussion was held on using stormwater funds to help pay for the street sweeper.  
Water Fund:
This fund is for the operation and maintenance of the water treatment and distribution system, which includes a 360 acre Watershed. The water department supplies water to approximately 1700 households and businesses in the Sultan area. In 2010 the city will spend $10,000 on electronic water meters. The water department will continue with the fire hydrant program and the meter replacement program in 2010. New case law requires the city general fund to pay for the fire hydrant repair and maintenance program.

The city will be transferring $152,000 from water reserve fund to cover debt service on the 2003 plant upgrade. 

Sewer Fund:
 Provides an outstanding service to the citizens of Sultan, keeping the discharge water from the treatment plant pristine. In 2009 the staff at the wastewater treatment received an award from the Department of Ecology for no violations of discharge from the wastewater treatment plant. 

The wastewater collection system has inflow and infiltration issue and it is a huge factor

at the treatment plant.  The engineering department is continuing to work on the flow monitoring of the collection system.

Debt service payments will continue being a problem in the sewer fund in 2010, 2011, and 2012 until the $1,000,000 Public Works Trust Fund Loan is repaid.

The plant has several pieces of equipment, pumps, motors, and bearings, at or nearing the end of its useful life. The plant staff identified $249,800 in needed equipment replacement and repair. Because of debt service payments being transferred from operating fund the request for equipment replacement and repair was reduced to $65,070. 

Brief discussion was held regarding staff concerns about funding for needed repairs.  Council has supported the plan to upgrade the plant and now must consider equipment replacement as an alternate action.

Garbage Fund:   Sultan provides garbage service to the citizen’s three days per week, Monday, Thursday, and Friday. The city has a franchise agreement with Allied Waste for recycling which is critical in the waste stream flow in Sultan as well as Snohomish County.

No changes are proposed in the garbage, the recycling franchised was negotiated in 2009.

Stormwater Fund:  Stormwater utility became a reality in the city at the end of 2008 and started collecting fees in 2009. Revenues in the stormwater utility were forecast be to $100,000 the actual collected will be around $80,000. The 2010 budget was cut proportionally and further cuts could be required.

PUBLIC COMMENT ON AGENDA ITEMS ONLY
Frank Linth:  The Planning Board is becoming more aware of issues and policies and is looking for a vision statement.  There is one in the 1994 plan but not in the current comprehensive plan.  The City should consider making a poster of the vision and posting it in the meeting room.

Adjournment:  On a motion by Councilmember Flower, seconded by Councilmember Wiediger, the meeting adjourned at 9:45 PM.  All ayes.







Carolyn Eslick, Mayor

Laura J. Koenig, City Clerk

SULTAN CITY COUNCIL

AGENDA ITEM COVER SHEET

ITEM #:
Consent C 2

DATE:
October 22, 2009

SUBJECT:
Voucher Approval

CONTACT PERSON:
Laura Koenig
, Clerk/Deputy Finance Director


SUMMARY:


Attached are the vouchers for approval in the amount of $118,167.35 and payroll through October 2, 2009 in the amount of $79,597.22 to be drawn and paid on the proper accounts.

FISCAL IMPACT:
$197,764.57
RECOMMENDATION:


Approve the payment of vouchers as submitted.


City Of Sultan
Voucher Approval

October 22, 2009

I, the undersigned, do hereby certify under penalty of perjury, that the materials have been furnished, the services rendered, or the labor performed as described hereon, and that the claim is just, due and an unpaid obligation against the City of Sultan, and that I am authorized to authenticate and certify to said claim.

Laura J. Koenig, Clerk/Deputy Finance Director

We, the undersigned City Council of Sultan Washington, do hereby certify that the merchandise or services hereinafter specified have been received and the claims are approved for payment in the following amounts:



Payroll Check #14997-15010

$ 12,199.46



Direct Deposit #21


$  20,194.10



Benefits Check #15011-15018
$  35,763.95



Tax Deposit
#21


$  11,439.71



Accounts Payable



Check #24197-24242


$110,328.45



ACH Transactions


$    7,838.90 (Dept of Rev – Excise)



TOTAL




$197,764.57

Bruce Champeaux, Councilmember


Steve Slawson, Councilmember

Ron Wiediger, Councilmember


Sarah Davenport-Smith, Councilmember
Jim Flower, Councilmember



Kristina Blair, Councilmember
Jeffrey Beeler, Councilmember
SULTAN CITY COUNCIL

AGENDA ITEM COVER SHEET

ITEM NO:
C-3

DATE:
October 22, 2009

SUBJECT:
Hypochlorination Materials/Equipment Re-Bid

CONTACT PERSON:
City Engineer Jon Stack, P.E.

SUMMARY:
In accordance with the Council’s authorization, bids were again called for the necessary materials and equipment to convert the Water Treatment Plant from gas chlorination to hypochlorination for treatment of filtered water. Four companies were contacted and bids were received as follows:



Whitney Equipment Company
$17,450.00



TMG Services, Inc.


$18,350.00



PumpTech, Inc.


$19,638.00


Copies of the bids received on October 5, 2009, are attached for the Council’s information. (Bids shown do not include sales tax).

FISCAL IMPACT:
A $40,000.00 water budget item has been established for this project.

RECOMMENDED

ACTION:  
Approve the low bid of $17,450 plus sales tax provided by Whitney Equipment Company and authorize the Mayor to sign the construction contract for that amount.

COUNCIL ACTION:


SULTAN CITY COUNCIL

AGENDA ITEM COVER SHEET

ITEM NO:
Consent C 4

DATE:
October 22, 2009

SUBJECT:
Resolution 09-23 Interfund Loan

CONTACT PERSON:
Laura Koenig, Clerk/Deputy Finance Director

ISSUE:  

The issue before Council is to revise the terms of the Interfund Loan from the CR Utility Fund to the General Fund.  The current balance of the loan is $109,000.  The balance of principle at the end of the year will be $102,000.  Unpaid interest is an additional $20,054 as calculated by the State Auditor.  

STAFF RECOMMENDATION:
Staff recommends the monthly principle payment amount be increased from $3,500 to $4,250 and that the transfer be done on a quarterly basis ($12,750 per quarter).  This will provide for full payment of the loan by the end of 2011.  

The 2009 budget included $3,348 for interest and based on the current rate with the investment pool, the city has paid less than $200.  Staff recommends the $3,148 be used to reduce the unpaid interest from $20,054 to $16,906.  

Staff recommends the adoption of Resolution 09-23 to revise the terms of the General Fund Interfund Loan to change payments to a quarterly basis and set the term of the loan to be paid no later than December 31, 2011.   

SUMMARY:

In 2002 and 2003 the General Fund borrowed money from the CR Utility Reserve Fund ($200,000 and $95,000).    Due to the financial condition of the General fund, it was not possible to make regular payments on the loan in 2003 and 2004.  A total of $21,000 was repaid in those years.  

In 2005, the council combined the loans and set up payments of $3,500 per month plus interest at the current rate earned with the State Investment Pool.   The outstanding balance in 2005 was $274,000.  

Funds may not have a negative balance at year end and cannot transfer funds if they are not available.  The General Fund was not able to make the full payments in 2005, 2006 or 2007 which has resulted in an underpayment of $38,000 (Attachment A).

The State Auditor has addressed the issue of repayment of the interfund loan for the past three years.  The concerns are based on the accounting policy in the BARS manual that reads: 

 4. The term of the loan may continue over a period of more than one year, but must be “temporary” in the sense that no permanent diversion of the lending fund results from the failure to repay by the borrowing fund. A loan that continues longer than three years will be scrutinized for a “permanent diversion” of moneys. (Note: these restrictions and limitations do not apply to those funds which are legally permitted to support one another through appropriations, transfers, advances, etc.) 

They have recommended the city pay the outstanding balance of $38,000 plus interest to the Utility Reserve Fund for 2005-2007 and make monthly payments on the loan as required by the resolution.   The Auditor estimates the amount of past payments is $58,054 ($38,000 in principle and $20,054 in interest).

The Resolution 05-31 did not set a time from for completion of repayment of the loan; it only requires payments of $3,500 per month.  Staff recommends the Council continue to budget the same annual payment of $42,000 for principle and change the payments from a monthly basis to a quarterly basis.  This will be consistent with current practice by the Finance Department.  

Additional funds will need to be budgeted in 2010 to 2011to cover the underpayment of principle and interest on the loan.  The 2009 budget included $3,348 for interest and based on the current rate with the investment pool, the city has paid less than $200.  The $3,148 will be used to reduce the unpaid interest from $20,054 to $16,906.  

RECOMMENDED ACTION:
Staff recommends the adoption of Resolution 09-23 to revise the terms of the General Fund Interfund Loan. 

Attachments:
A.  Loan Payment History


B.  Resolution 09-23 Interfund Loan

Attachment A
	
	ACTUAL LOAN PAYMENTS
	
	

	Year
	Loan 
	Principal   Paid
	Interest    Paid
	Balance

	2004
	295000.00
	21000.00
	4690.00
	274000.00

	2005
	274000.00
	32000.00
	1234.00
	242000.00

	2006
	242000.00
	21000.00
	5577.00
	221000.00

	2007
	221000.00
	35000.00
	8000.00
	186000.00

	2008
	186000.00
	42000.00
	4181.00
	144000.00

	2009
	144000.00
	42000.00
	3348.00
	102000.00

	
	Total
	186000.00
	27030.00
	

	
	
	
	
	

	
	
	
	
	

	
	
	
	
	

	
	LOAN PAYMENTS DUE
	
	

	Year
	Loan    Balance
	Principal    due
	Principal    Paid
	Difference

	2004
	295000.00
	21000.00
	21000.00
	0.00

	2005
	274000.00
	42000.00
	32000.00
	10000.00

	2006
	242000.00
	42000.00
	21000.00
	21000.00

	2007
	221000.00
	42000.00
	35000.00
	7000.00

	2008
	186000.00
	42000.00
	42000.00
	0.00

	**  2009
	144000.00
	42000.00
	42000
	0

	
	
	231000.00
	186000.00
	38000.00

	
	
	
	
	

	**  $7,000 will be paid in November and December
	

	
	
	
	
	


CITY OF SULTAN

SULTAN, WASHINGTON

RESOLUTION 09-23



A RESOLUTION PROVIDING FOR A REVISED PAYMENT 

SCHEDULE 
FOR INTERNAL MUNICIPAL LOANS FROM 

THE C.R. UTILITY RESERVE FUND TO GENERAL FUND

WHEREAS, the City Council approved interfund loans from the C.R. Utility Reserve to the General Fund in 2002 and 2003 in amounts totaling $295,000, and

WHEREAS, the intent of the loan issued under Resolution 05-31 was to provide for monthly payments of $3,500; and

WHEREAS, the General Fund as an outstanding interfund loan of $102,000  plus unpaid interest which needs to be paid: and

WHEREAS, the current practice of the Finance Deparment is to process the transactions on a quarterly basis instead of monthly; and

WHEREAS, it is the intent of the Council to reduce both the external and internal debt of the City; now

NOW, THEREFORE, BE IT RESOLVED by the City Council of the City of Sultan as follows:

That the promissory note be revised to provided for quarterly payments of $12,750 ($4,250 per month) from the General Fund to the C.R. Utility Reserve Funds.  Such loan shall bear interest at the rate of the average interest paid to the City by the State Investment Pool for the prior fiscal year and shall be repaid in accordance with the Promissory Note signed this date and made part of this resolution.

REGULARLY ADOPTED this 22nd day of October 2009.





















Carolyn Eslick, Mayor

Laura J. Koenig, City Clerk

Approved as to form:

Margaret King, City Attorney
CITY OF SULTAN

PROMISSORY NOTE

For value received, the City of Sultan General Fund promises to pay to the order of the City of C. R. Utility Reserve Funds in full payment for an internal loan, the sum of one hundred and two thousand dollars ($102,000) to be paid as follows:

Principal to be paid in quarterly installments of $12,750.   Such loan shall bear interest at the rate of the average interest paid to the City by the State Investment Pool for the prior fiscal year and shall be paid on a quarterly basis.

The balance of the principle and interest shall be paid no later than December 31, 2011.

Dated this 22nd day of October 2009.





















Carolyn Eslick Mayor

Attest:

Laura J. Koenig, City Clerk

SULTAN CITY COUNCIL

AGENDA ITEM COVER SHEET

ITEM #:
Consent C 5

DATE:
October 22, 2009

SUBJECT:
Excused Absence

CONTACT PERSON:
Laura Koenig, Clerk/Deputy Finance Director



ISSUE/SUMMARY:

Councilmembers Slawson and Blair will be unable to attend the October 22, 2009 Council meeting and have requested an excused absence.

RECOMMENDEDATION:

Approve the excused absence of Councilmembers Slawson and Blair from the October 22, 2009  Council meeting.

SULTAN CITY COUNCIL

AGENDA ITEM COVER SHEET

ITEM NO:
C - 6
DATE:
October 22, 2009
SUBJECT:
WSDOT Noise Variance – Highway 2 Safety Project
CONTACT PERSON:
Connie Dunn, Public Works Director
ISSUE:

The issue before the City Council is to authorize Mayor Eslick to sign the noise variance letter submitted by the Washington State Department of Transportation (WSDOT) for the safety project on US 2 in the proximity of 11th street in Sultan. Attachment A.

STAFF RECOMMENDATION:

Authorize the Mayor to sign the letter exempting the US 2 Safety Improvements from City of Sultan’s Noise Ordinance. (Attachment B)
SUMMARY:

WSDOT is proposing a safety improvement project on US 2 adding a two way left turn lane between MilePost (MP) 222.86 to MP 23.06 by reconfiguring intersection at 11th Street and transit movements to the Park & Ride.

Some construction work will be preformed during the day time. WSDOT is requiring that lane closures associatied with this project occur at night. Single lane closures will occur Monday to Thursday nights between 8:00 pm and 5:00 am and between 10:00 pm and 5:00 am Sunday to Monday nights.

Construction is anticipated to start as early as April 1, 2010 and will end by December 31, 2010. The night work within the City limits of Sultan will be approximately 60 nights of the 180 nights for the entire US 2 Safety improvements planned from MP17.96 to MP 28.92.

FISCAL IMPACT:
Notifying property owners on Walbrun Road adjacent to the project.
RECOMMENDED ACTION:

Authorize Mayor Eslick to sign the letter recognizing the US 2 Safety Improvement exemtion from the City of Sultan’s noise ordinance.
COUNCIL ACTION:


ATTACHMENT A
October 9, 2009 WSDOT Noise Variance Request Letter

ATTACHMENT B
Noise Ordinance

ATTACHMENT B

Chapter 8.10
PUBLIC DISTURBANCE NOISE

Sections:

8.10.010 Definitions.

8.10.020 Exemptions.

8.10.030 Infraction.

8.10.040 Enforcement.

8.10.050 Separate offenses.

8.10.060 Punishment.

8.10.070 Evidence in proceedings.

8.10.010 Definitions.

For the purposes of this chapter, the following definitions shall apply:

“Public disturbance noise” shall mean the following sources of sound:

A. Frequent, repetitive or continuous sound from any horn or siren attached to a motor vehicle except as a warning of danger or specifically permitted or required by law;

B. Frequent, repetitive or continuous sound in connection with the starting, operating, repairing, rebuilding or testing of any motor vehicle, motorcycle, off-highway vehicle, or internal combustion engine in any residential zone which unreasonably interferes with the peace, comfort and repose of owners or occupants of real property in the residential zone;

C. Loud or raucous sound from any activity which unreasonably interferes with the operation of any school, church, hospital, sanitarium or nursing or convalescent facility;

D. Frequent, repetitive or continuous sound which emanates from a building structure or property, and created by musical instrument, whistle, sound amplifier, stereo, jukebox, radio, television or other device capable of reproducing or creating sound, such as sounds originating from a band session, tavern operation or commercial sales lot which unreasonably interferes with the peace, comfort and repose of owners or occupants of nearby property;

E. Sound from a motor vehicle audio sound system, such as a radio, tape player or compact disc player, when the volume is such that the sound can be clearly heard by a person of normal hearing at a distance of more than 50 feet from the vehicle itself;

F. Sound from carried or transported portable audio sound equipment, such as a radio, tape player or compact disc player, when the volume is such that the sound can be clearly heard by a person of normal hearing at a distance of more than 50 feet from the source of the sound;

G. Frequent, repetitive or continuous sound which emanates from a residence, structure or property, and created by audio sound equipment, musical instruments or social gatherings which unreasonably interferes with the peace, comfort and repose of owners or occupants of neighboring residential properties;

H. Sound from squealing or screeching of motor vehicle tires in contact with the ground or other roadway surface because of rapid acceleration, braking or excessive speed around corners except such sounds which arise from actions to avoid danger;

I. Sound originating from a motor vehicle on the public highway when the vehicle does not have a muffler in good working order or is otherwise not in compliance with applicable laws and regulations;

J. Sound from yelling, shouting, hooting, whistling or singing on or near the public streets occurring between the hours of 11:00 p.m. and 7:00 a.m. which unreasonably interferes with the peace, comfort and repose of owners or occupants of real property;

K. Sound originating from residential real property relating to temporary projects for the maintenance or repair of homes, grounds or appurtenances, including sounds from lawnmowers, power hand tools, snow removal equipment and the like when the same occurs between the hours of 10:00 p.m. and 7:00 a.m. weekdays and 10:00 p.m. and 9:00 a.m. on weekends;

L. Sounds originating from construction sites and activities, including but not limited to sounds from construction equipment, power tools and hammering between the hours of 10:00 p.m. and 7:00 a.m. weekdays and 10:00 p.m. and 9:00 a.m. on weekends except such sounds which arise from emergency construction work to protect public or personal health and safety. (Ord. 799-02)

8.10.020 Exemptions.

Though the following sources of sound may fall within the definitions of a “public disturbance noise” as defined in the previous section, the following sounds shall be exempt and shall not be a public disturbance noise:

A. Noise originating from aircraft in flight and sounds which originate in airports and are directly related to flight operations;

B. Noise created by safety and protective devices, such as relief valves where noise suppression would defeat the safety relief intent of the device;

C. Noise created by fire or security alarms, or noise created by emergency equipment;

D. Noise created by auxiliary equipment on motor vehicles used for highway maintenance;

E. Noise created by a special event so long as the event is in compliance with the terms and conditions of its special event permit;

F. Noise created by natural phenomenon;

G. Noise created by public utility facilities including electrical substations;

H. Noise created from local school marching bands while practicing;

I. Noise created by bells, chimes or carillon not operated for more than five minutes in any one hour from the hours of 7:00 a.m. to 10:00 p.m., but not including such noise as is artificially created and amplified and broadcast via loud speaker; and

J. Noise created by the operation of equipment or facilities of surface carriers engaged in commerce by railroad. (Ord. 799-02)

8.10.030 Infraction.

It is unlawful and a civil infraction for any person to cause or allow to be emitted a nonexempt public disturbance noise as defined by this chapter. (Ord. 799-02)

8.10.040 Enforcement.

Where the definition of “public disturbance noise” includes sound that unreasonably interferes with the peace, comfort and repose of owners or possessors of real property or neighboring property a civil infraction notice may only be issued after receipt of such a complaint. In all other instance a civil infraction notice may be issued without a complaint. (Ord. 799-02)

8.10.050 Separate offenses.

For enforcement purposes, sound emitted during separate days shall be deemed a separate violation. A day is a 24-hour period beginning with the first violation and infraction.. (Ord. 799-02)

8.10.060 Punishment.

A first violation and infraction of this chapter shall be punished with a penalty of $100.00. A second violation and infraction of this chapter shall be punished with a penalty of $500.00. A third and/or subsequent violation and infraction of this chapter is a misdemeanor and shall be punished with a fine of $500.00 and/or incarceration in jail for a period not to exceed 30 days. (Ord. 799-02)

8.10.070 Evidence in proceedings.

In any proceeding under this chapter, evidence of sound level through the use of sound level meter readings shall not be necessary to establish the commission of the violation. (Ord. 799-02)

SULTAN CITY COUNCIL

AGENDA ITEM COVER SHEET

ITEM NO:
Consent C 7
DATE:
October 22, 2009

SUBJECT:
Council Meeting Minutes

CONTACT PERSON:
Laura Koenig, Clerk/Deputy Finance Director

SUMMARY:

Attached are the minutes of the October 13, 2009 Special Council meeting as on file in the office of the City Clerk.

RECOMMENDED ACTION:

Approve as submitted
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CITY OF SULTAN SPECIAL COUNCIL MEETING –  October 13, 2009

The Special meeting of the Sultan City Council was called to order in the Sultan Community Center by Mayor Eslick.   Councilmembers present:  Champeaux, Wiediger, Flower, and Beeler.            

Initiative 1033 Public Hearing:

The public hearing was opened by Mayor Eslick

The issue before the council is to review and discuss Initiative 1033 the Tim Eyman-sponsored measure that would “limit growth of certain state, county and city revenues to annual inflation and population growth, not including voter-approved revenue increases. Revenue collected above the limit would reduce property tax levies.” 

According to the Public Disclosure Commission, City Councils may collectively vote to support or oppose a ballot measure at a properly noticed public meeting, where supporters and opponents of the measure are given an equal opportunity to express views.
Mayor Eslick read Resolution 09-27 into the record.  Following public input, the Council may decide to support or oppose the Initiative.  

Public Comments:
Al Wirta:  May be in the minority in his opinion on taxes.  Cities like Sultan live on grants but there are always strings attached.  The three large counties run the state.  If the meaure passes and Sultan must cut back they should refuse to adhere to unfunded state mandates.  Tell the state the citzens can’t afford to pay and see what they do.  It is easier for government to tax the citizens for things like stormwater then control spending.  Does not mind paying taxes for service but other citizens don’t have jobs and can’t support government.  Business creates wealth, not govenments; they only waste money.
Council Comments:  

Beeler:   There are some valid points in the initiative – governments do take too much from the people but they can’t be limited by the ideas of one person.  There are things the city needs and there should be guidelines for what the citizens need to pay for.  The state will not be limited by the initiative and the federal government prints money when they need it.  This sound good on the surface but the small cities will be hurt.

Flower:   There are primary priorities for government – providing security and maintaining roads.  The “feel good” programs keep growing and the environmental agencies keep imposing restrictions that hurt business.  The state imposes taxes when they need funds and business must go thru the process of getting exemptions.  There are no checks and balances on the large governments.  He wanted to be on the council to help but the city can’t make anymore cuts without hurting the citizens.  Disincorporation is not the answer as the initiatives don’t hurt the big governments.

Wiediger:  Agrees with the other Councilmembers.  The “think green” movements will make things worse and impose more regulations like the stormwater requirements.

Champeaux:  Would be in favor of the initiative if it was going to limit big government but it is only going to hurt the little towns.  He sometimes feel like a puppet that must pass things because the state issues a mandate.  They tried to say no to the state on an issue once and 
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CITY OF SULTAN SPECIAL COUNCIL MEETING –  October 13, 2009

they were told the city no longer qualified for grants for their projects so the city was forced to vote for something they opposed.  One city will not make a difference, others must stand up against the state to get their attention.
On a motion by Councilmember Flower, seconded by Councilmember Champeaux, Resolution 09-27 opposing Initiative 1033 was adopted.  All ayes.
Adjournment:  On a motion by Councilmember Flower, seconded by Councilmember Wiediger, the meeting adjourned at 7:40 PM.  All ayes.







Carolyn Eslick, Mayor

Laura J. Koenig, City Clerk

SULTAN CITY COUNCIL

AGENDA ITEM COVER SHEET

Date:



October 22, 2009



Agenda Item #:

Action A 1
SUBJECT:
Ordinance 1059-09 Wastewater Treatment Plant Bond
CONTACT PERSON:   
 Laura Koenig, Clerk/Deputy Finance Director
ISSUE:  

The issue is the adoption of Ordinance 1059-09 to approve a single fully registered bank-qualified limited tax general obligation bond in the amount of $400,000 with Cashmere Valley Bank to complete the funding for the Centrifuge project.   

RECOMMENDATION:

Staff recommends the Council accept the loan offered by Cashmere Valley Bank  (Attachment B) and that Ordinance 1059-09 (Attachment A) be adopted on first reading to complete the financing for the centrifuge project by the end of October.  

SUMMARY STATEMENT: 
City staff has been working with Jane Towery to negotiate a loan to provide funding for completion of the WWTP Centrifuge project.  The Centrifuge project is underway and scheduled to be complete in October.  The City needs to secure the necessary funds to pay for the project.

Cashmere Valley Bank has offered to provide funding for a single fully registered bank qualified limited tax general obligation bond with a 10 year term with a fixed rate of 5.15%. (Attachment B).  The city will be required to make semiannually payments and could prepay the bond at any time.   The loan fee is $4,000. 

The debt payment schedule has been structured to make two payments of $20,000 plus interest in May and November.  The payment on other bonds and debt service are due in June and December.  The custom debt schedule will cost less over the long run then the level debt service schedule.  (Attachment C)

DISCUSSION:

The Cashmere Valley Bank option provides flexibility for the city.  As the city seeks additional funding for the WWTP project it is essential the city be able to pay off existing debt when funds are available.  For planning and budgeting purposes, structured debt payments are preferable.    

FISCAL IMPACTS: 

The annual payment would be approximately $52,000.

RECOMMENDED ACTION:
Authorization for the Mayor to sign the Offer Letter from Cashmere Valley Bank and the adoption of Ordinance 1059-09, on a first reading to allow completion of the loan before the end of the month.

ATTACHMENTS:
A.  Ordinance     




B.  Offer Letter         




C.. Options Spreadsheet  

CITY OF SULTAN, WASHINGTON

LIMITED TAX GENERAL OBLIGATION BOND
(PAYABLE ALSO FROM WATERWORKS UTILITY REVENUES), 2009

ORDINANCE NO 1059-09.
AN ORDINANCE of the City of Sultan, Washington, authorizing the issuance and sale of a limited tax general obligation bond (payable also from Waterworks Utility revenues) of the City in the principal amount of $400,000 to finance a portion of the costs of improvements to the City’s wastewater treatment plant; providing the date, form and terms of the bond; providing for the disposition of the bond proceeds; providing for the annual levy of taxes to pay principal of and interest on the bond and pledging also revenues of the City’s Waterworks Utility to pay principal of and interest on the bond; and approving the sale of the bond to Cashmere Valley Bank.

PASSED:  October 22, 2009

Prepared by:

K&L Gates llp
Seattle, Washington
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ORDINANCE NO. 1059-09

AN ORDINANCE of the City of Sultan, Washington, authorizing the issuance and sale of a limited tax general obligation bond (payable also from Waterworks Utility revenues) of the City in the principal amount of $400,000 to finance a portion of the costs of improvements to the City’s wastewater treatment plant; providing the date, form and terms of the bond; providing for the disposition of the bond proceeds; providing for the annual levy of taxes to pay principal of and interest on the bond and pledging also revenues of the City’s Waterworks Utility to pay principal of and interest on the bond; and approving the sale of the bond to Cashmere Valley Bank.


WHEREAS, the City of Sultan, Washington (the “City”), owns, operates and maintains a combined water system and system of sanitary sewerage and disposal (the “Waterworks Utility”), including a wastewater treatment plant; and

WHEREAS, to protect the health, safety and welfare of its residents, the City wishes to continue the construction and installation of improvements to the wastewater treatment plant (the “Project”); and


WHEREAS, the City Council has determined that it is in the best interests of the City, its taxpayers and customers of the System to finance the Project by the issuance of a limited tax general obligation bond, payable also from revenues of the Waterworks Utility, in the principal amount of $400,000 (the “Bond”); and


WHEREAS, the Council has received the offer of Cashmere Valley Bank to purchase the Bond, and it appears to the Council that is in the best interests of the City to accept such offer on the terms and conditions set forth in the offer and in this ordinance.


NOW, THEREFORE, THE CITY COUNCIL OF THE CITY OF SULTAN, WASHINGTON, DOES ORDAIN, as follows:


Section 1.
Definitionstc “Definitions” \l 1.  The following words and terms as used in this ordinance shall have the following meanings for all purposes of this ordinance, unless some other meaning is plainly intended.


Bank means Cashmere Valley Bank.


Bond Fund means the 2009 Cashmere Valley Bank Bond Redemption Fund, 2009, authorized to be established pursuant to Section 8 hereof.


Bond Register means the registration records for the Bond maintained by the Bond Registrar.

Bond Registrar means the City Clerk/Deputy Finance Director for the purpose of registering and authenticating the Bond, maintaining the Bond Register and paying interest on and principal of the Bond.


Bond mean the City of Sultan, Washington, Limited Tax General Obligation Bond (Payable also from Waterworks Utility Revenues), 2009, issued in the principal amount of $400,000 pursuant to this ordinance.


City means the City of Sultan, Washington, a municipal corporation duly organized and existing under the laws of the State of Washington.


City Clerk/Deputy Finance Director means the duly qualified, appointed and acting City Clerk/Deputy Finance Director of the City or any other officer who succeeds to the duties now delegated to that office.

Code means the Internal Revenue Code of 1986, as amended, together with corresponding and applicable final, temporary or proposed regulations and revenue rulings issued or amended with respect thereto by the United States Treasury Department or the Internal Revenue Service, to the extent applicable to the Bond.


Council means the City Council as the general legislative authority of the City.


Government Obligations means those obligations now or hereafter defined as such in Chapter 39.53 RCW, as such chapter may be hereafter amended or restated.


Gross Revenue means all of the earnings and revenues received by the City from the maintenance and operation of the Waterworks Utility, all earnings from the investment of money in the Bond Fund, and all connection and capital improvement charges collected for the purpose of defraying the cost of capital facilities of the Waterworks Utility, but excluding local utility district assessments pledged to the payment of Parity Bonds, government grants, proceeds from the sale of Waterworks Utility property (other than timber), City taxes collected by or through the Waterworks Utility, principal proceeds of bonds and earnings or proceeds from any investments in a trust, defeasance or escrow fund created to defease or refund Waterworks Utility obligations (until commingled with other earnings and revenues of the Waterworks Utility) or held in a special account for the purpose of paying a rebate to the United States Government under the Code.


Maintenance and Operation Expense means all reasonable expenses incurred by the City in causing the Waterworks Utility to be operated and maintained in good repair, working order and condition, including payments made to any other municipal corporation or private entity for water service and for sewage treatment and disposal service or other utility service in the event the City combines such service in the Waterworks Utility and enters into a contract for such service, and including pro-rata budget charges for the City’s administration expenses where those represent a reasonable distribution and share of actual costs, but not including any depreciation or taxes levied or imposed by the City or payments to the City in lieu of taxes, or capital additions or capital replacements to the Waterworks Utility.


Net Revenue means Gross Revenue less Maintenance and Operation Expense.

Parity Bonds means (i) the City’s Water and Sewer Revenue Improvement and Refunding Bonds, 1996, issued in the original principal amount of $1,500,000 pursuant to Ordinance No. 651-96 of the City and (ii) any water and sewer revenue bonds issued in the future with a lien on Net Revenue equal to the lien thereon of such bonds.


Project means the improvements to the City’s wastewater treatment plant described in Section 2 of this ordinance.

Project Fund means the 2009 Project Fund authorized to be created pursuant to Section 12 of this ordinance.


Registered Owner means the person named as the registered owner of the Bond in the Bond Register.  


Rule means Rule 15c2-12 of the Securities and Exchange Commission under the Securities Exchange Act of 1934, as the same may be amended from time to time.

Waterworks Utility means the combined water system and system of sanitary sewerage and disposal of the City, together with all additions thereto and betterments and extensions thereof at any time made, and shall include any storm and surface water system, solid waste or other utility systems hereafter combined with the Waterworks Utility.


In this ordinance, unless the context otherwise requires:


(a)
The terms “hereby,” “hereof,” “hereto,” “herein, “hereunder” and any similar terms, as used in this ordinance, refer to this ordinance as a whole and not to any particular article, section, subdivision or clause hereof, and the term “hereafter” shall mean after, and the term “heretofore” shall mean before, the date of this ordinance;


(b)
Words of the masculine gender shall mean and include correlative words of the feminine and neuter genders and words importing the singular number shall mean and include the plural number and vice versa;


(c)
Words importing persons shall include firms, associations, partnerships (including limited partnerships), trusts, corporations and other legal entities, including public bodies, as well as natural persons;


(d)
Any headings preceding the text of the several articles and Sections of this ordinance, and any table of contents or marginal notes appended to copies hereof, shall be solely for convenience of reference and shall not constitute a part of this ordinance, nor shall they affect its meaning, construction or effect; and


(e)
All references herein to “articles,” “sections” and other subdivisions or clauses are to the corresponding articles, sections, subdivisions or clauses hereof.

Section 2.
Authorization of the Project TC "Authorization of the Project" \f C \l "1" .  The Council hereby finds that the public interest requires the City to make the following improvements to facilities of the System (the “Project”):  design, engineering, construction and construction management oversight activities at the City’s wastewater treatment plant for the replacement of existing systems.  The Council hereby adopts the Project as a plan and system for additions and betterments to the System.

In carrying out the Project, the City shall acquire and install all equipment and appurtenances necessary for proper operation of the facilities described above, and shall acquire by purchase, lease or condemnation all property, both real and personal, or any interest therein, and all rights-of-way, franchises, and easements necessary to carry out said plan.  The Project shall be subject to such changes as to details of size or location of the facilities described above, or any other details of the Project as may be authorized by the City either prior to or during the actual course of construction.

Section 3.
Authorization of Bondtc “Authorization of Bond” \l 1.  For the purpose of paying a portion of the cost of the Project and paying costs of issuing the Bond, the City shall issue its limited tax general obligation bond (payable also from Waterworks Utility revenues) in the principal amount of $400,000.  The Bond shall be designated the “City of Sultan, Washington, Limited Tax General Obligation Bond (Payable also from Waterworks Utility Revenues), 2009”; shall be dated as of the date of its initial delivery to the Bank; shall be fully registered as to both principal and interest; shall be in the denomination of $400,000; and shall be numbered separately in such manner and with any additional designation as the Bond Registrar deems necessary for purposes of identification.  The Bond shall bear interest from its date at a per annum rate of 5.15%.  Semiannual principal payments of $20,000 plus interest accrued shall be payable on the first days of each May and November, commencing on May 1, 2010, with full payment of all then-outstanding principal and interest at the final maturity of the Bond on November 1, 2019.


Section 4.
Registration, Exchange and Paymenttc “Registration, Exchange and Payment “ \l 1.  The Finance Director shall act as authenticating agent, paying agent and registrar for the Bond (collectively, the “Bond Registrar”).  Both principal of and interest on the Bond shall be payable in lawful money of the United States of America.  Partial prepayments of principal of and interest on the Bond shall be paid by check or draft of the Bond Registrar.  Upon receipt by the Bank of the final payment of all principal of and interest and Bank fees on the Bond, the Bank shall present and surrender the Bond to the Bond Registrar in Sultan, Washington, for cancellation in accordance with law.  The Bond is not transferable except in whole (i) to a successor to the business or assets of the Bank or (ii) to a “qualified institutional buyer” as such term is defined in Rule 144A of the Securities Act of 1933.

Section 5.
Prepaymenttc “Prepayment” \l 1.  The City reserves the right to prepay, without premium or penalty, all or a portion of the outstanding principal of the Bond at any time upon 15 day’s notice in writing to the Bank.

Section 6.
Form of Bondtc “Form of Bond” \l 1.  The Bond shall be in substantially the following form:

UNITED STATES OF AMERICA

NO.__________
$400,000
STATE OF WASHINGTON

CITY OF SULTAN

Limited Tax General Obligation Bond
(PAYABLE ALSO FROM WATERWORKS UTILITY REVENUES), 2009

INTEREST RATE:

5.15%

FINAL MATURITY:

November 1, 2019
Registered Owner:
Cashmere Valley Bank





EIN ___________
Principal Amount:
FOUR HUNDRED THOUSAND AND NO/100 DOLLARS

THE CITY OF SULTAN, WASHINGTON (the “City”), a municipal corporation duly organized and existing under the laws of the State of Washington, hereby acknowledges itself to owe and for value received promises to pay to the Registered Owner identified above, or registered assigns, the Principal Amount indicated above and to pay interest thereon from the date hereof, or the most recent date to which interest has been paid or duly provided for until payment of this bond at the Interest Rate set forth above, payable on the first days of each May and November, commencing on May 1, 2010.  Principal on this Bond shall be payable in semiannual payments of $20,000 plus interest accrued on the first days of each May and November, commencing on May 1, 2010, with full payment of all then outstanding principal and interest at the final maturity of this Bond on November 1, 2019.  Both principal of and interest on this bond are payable in lawful money of the United States of America.  


This Bond is issued to finance a portion of the costs of constructing and equipping improvements to the City’s wastewater treatment plant.  The Bond is issued under and in accordance with the provisions of the Constitution and applicable statutes of the State of Washington and ordinances duly adopted by the City Council, including Ordinance No. _____ (the “Bond Ordinance”).  Unless otherwise defined in this bond, capitalized terms used herein shall have the meanings given such terms in the Bond Ordinance.


The Bond is subject to prepayment as provided in the Bond Ordinance.


The Bond is not a “private activity bond” as such term is defined in the Internal Revenue Code of 1986, as amended (the “Code”).  The Bond is a “qualified tax-exempt obligation” within the meaning of Section 265(b) of the Code.


The City has irrevocably covenanted for as long as the Bond is outstanding that each year it will include in its budget and levy an ad valorem tax on all taxable property in the City, within and as part of the property taxes authorized by law to be levied by the City without a vote of the people, in an amount that, together with other lawfully available funds, will be sufficient to pay the principal of and interest on the Bond as the same become due.  The full faith, credit and resources of the City are irrevocably pledged for the annual levy and collection of such taxes and the prompt payment of such principal and interest.  The pledge of taxes for payment of the principal of and interest on the Bond may be discharged prior to maturity of the Bond by making provisions for the payment thereof on the terms and conditions set forth in the Bond Ordinance.


This Bond is also payable from and secured by a pledge of Net Revenue of the City’s Waterworks Utility.  From and after the issuance and delivery of the Bond and so long as it remain outstanding, the City has irrevocably obligated and bound itself to set aside and pay into the Bond Fund out of Net Revenue, on or prior to the date due, certain amounts to pay principal of and interest on the Bond, as described in the Bond Ordinance.  The amounts that the City has covenanted to be paid out of Net Revenue and deposited into the Bond Fund constitute, and the City has granted and pledged to the owner of the Bond, a lien and charge on Net Revenue junior, subordinate and inferior to the lien and charge on Net Revenue for the payments required to be made into any fund or account to pay or secure the payment of the Parity Bonds.


This Bond shall not be valid or become obligatory for any purpose or be entitled to any security or benefit under the Bond Ordinance until the Certificate of Authentication hereon shall have been manually signed by or on behalf of the Bond Registrar.


It is hereby certified that all acts, conditions and things required by the Constitution and statutes of the State of Washington to exist, to have happened, been done and performed precedent to and in the issuance of this bond have happened, been done and performed and that the issuance of this Bond does not violate any constitutional, statutory or other limitation upon the amount of bonded indebtedness that the City may incur.


IN WITNESS WHEREOF, the City of Sultan, Washington, has caused this Bond to be executed by the manual or facsimile signatures of the Mayor and City Clerk and a facsimile of the seal of the City to be imprinted or otherwise reproduced hereon as of _______________ 1, 2009.

CITY OF SULTAN, WASHINGTON

By 

/s/ manual or facsimile

Mayor

ATTEST:


/s/ manual or facsimile

City Clerk/Deputy Finance Director

The Bond Registrar’s Certificate of Authentication on the Bond shall be in substantially the following form:

CERTIFICATE OF AUTHENTICATION
This is the Limited Tax General Obligation Bond (Payable also from Waterworks Utility Revenues), 2009, of the City of Sultan, Washington, dated_______________, 2009, described in the Bond Ordinance.

CITY CLERK/DEPUTY FINANCE DIRECTOR of the City of Sultan, Washington, as Bond Registrar

By 






______________________________________________________

ASSIGNMENT


FOR VALUE RECEIVED, the undersigned hereby sells, assigns and transfers unto 














PLEASE INSERT SOCIAL SECURITY OR TAXPAYER IDENTIFICATION NUMBER OF TRANSFEREE
	


(Please print or typewrite name and address, including zip code, of Transferee)
the within bond and does hereby irrevocably constitute and appoint _________________ of ___________________, or its successor, as Bond Registrar to transfer said bond on the books kept for registration thereof with full power of substitution in the premises.

DATED:  _________________ ___, ____.
SIGNATURE GUARANTEED:
NOTE: The signature on this Assignment must correspond with the name of the registered owner as it appears upon the face of the within bond in every particular, without alteration or enlargement or any change whatever.

Section 7.
Execution of Bondtc “Execution of Bond” \l 1.  The Bond shall be executed on behalf of the City with the manual or facsimile signature of the Mayor, attested by the manual or facsimile signature of the City Clerk, and shall have the seal of the City impressed, imprinted or otherwise reproduced thereon.  In case either or both of the officers who have signed or attested the Bond cease to be such officer before the Bond has been actually issued and delivered, the Bond shall be valid nevertheless and may be issued by the City with the same effect as though the persons who had signed or attested the Bond had not ceased to be such officers, and the Bond may be signed or attested on behalf of the City by officers who at the date of actual execution of the Bond are the proper officers, although at the nominal date of execution of the Bond such officer was not an officer of the City.


Only a Bond that bears a Certificate of Authentication in the form set forth in Section 6, manually executed by the Bond Registrar, shall be valid or obligatory for any purpose or entitled to the benefits of this ordinance.  Such Certificate of Authentication shall be conclusive evidence that the Bond so authenticated has been duly executed, authenticated and delivered and is entitled to the benefits of this ordinance.


Section 8.
Bond Fund; Pledge of Taxes and Credittc “Bond Fund; Pledge of Taxes and Credit” \l 1.  There is hereby authorized and directed to be created in the office of the City Clerk/Deputy Finance Director a special fund to be drawn upon for the sole purpose of paying the principal of and interest on the Bond to be known as the “2009 Cashmere Valley Bank Bond Redemption Fund, 2009” (the “Bond Fund”).  The taxes hereafter levied for the purpose of paying principal of and interest on the Bond and other funds to be used to pay the Bond (including Net Revenue of the Waterworks Utility, as provided in Section 9 of this ordinance) shall be deposited in the Bond Fund no later than the date such funds are required for the payment of principal of and interest on the Bond.  Money in the Bond Fund not needed to pay the interest or principal next coming due may temporarily be deposited in such institutions or invested in such obligations as may be lawful for the investment of City funds.  Any interest or profit from the investment of such money shall be deposited in the Bond Fund.

The City hereby irrevocably covenants for as long as the Bond is outstanding that each year it will include in its budget and levy an ad valorem tax on all taxable property in the City, within and as part of the property taxes authorized by law to be levied by the City without a vote of the people, in an amount that, together with other lawfully available funds (including Net Revenue of the Waterworks Utility, as provided in Section 9 of this ordinance), will be sufficient to pay the principal of and interest on the Bond as the same become due.  All of such taxes so collected and any other money to be used for such purposes shall be paid into the Bond Fund.


The City hereby irrevocably pledges that a sufficient portion of each annual levy to be levied and collected by the City prior to the full payment of the principal and interest on the Bond will be and is hereby irrevocably set aside, pledged and appropriated for the payment of the principal of and interest on the Bond.  The full faith, credit and resources of the City are hereby irrevocably pledged for the annual levy and collection of such taxes and for the prompt payment of the principal of and interest on the Bond as the same shall become due.


Section 9.
Pledge of Waterworks Utility Revenuestc “Pledge of Waterworks Utility Revenues” \l 1.  The Bond is also payable from and secured by a pledge of Net Revenue.  From and after the issuance and delivery of the Bond and so long as it remain outstanding, the City hereby irrevocably obligates and binds itself to set aside and pay into the Bond Fund out of Net Revenue, on or prior to the date due, the amounts described in Section 8 of this ordinance.

The amounts herein covenanted to be paid out of Net Revenue and deposited into the Bond Fund constitute, and the City hereby grants and pledges to the owner of the Bond, a lien and charge on Net Revenue junior, subordinate and inferior to the lien and charge on Net Revenue for the payments required to be made into any fund or account to pay or secure the payment of the Parity Bonds.


Section 10.
Defeasancetc “Defeasance” \l 1.  In the event that money and/or Government Obligations maturing at such time or times and bearing interest to be earned thereon in amounts (together with such money, if necessary) sufficient to redeem and retire the Bond in accordance with its terms, are set aside in a special account of the City to effect such redemption and retirement, and such money and the principal of and interest on such Government Obligations are irrevocably set aside and pledged for such purpose, then no further payments need be made into the Bond Fund for the payment of the principal of and interest on the Bond, and the Bond shall cease to be entitled to any lien, benefit or security of this ordinance except the right to receive the money so set aside and pledged, and the Bond shall be deemed not to be outstanding hereunder.


Section 11.
Tax Covenants; Special Designationtc “Tax Covenants; Special Designation”.  The City hereby covenants that it will not make any use of the proceeds of sale of the Bond or any other funds of the City that may be deemed to be proceeds of the Bond pursuant to Section 148 of the Code that will cause the Bond to be an “arbitrage bond” within the meaning of said section and said Regulations.  The City will comply with the requirements of Section 148 of the Code (or any successor provision thereof applicable to the Bond) and the applicable Regulations thereunder throughout the term of the Bond.  The City further covenants that it will not take any action or permit any action to be taken that would cause the Bond to constitute a “private activity bond” under Section 141 of the Code.


The City hereby designates the Bond as a “qualified tax‑exempt obligation” within the meaning of Section 265(b)(3) of the Code.  The City does not expect to issue more than $30,000,000 in “qualified tax-exempt obligations” during 2009.


Section 12.
Application of Bond Proceeds; Project Fundtc “Application of Bond Proceeds; Project Fund” \l 1.  There is hereby authorized and directed to be created in the office of the City Clerk/Deputy Finance Director a special account of the City to be known as the “2009 Project Fund” (the “Project Fund”), which fund is to be drawn upon to pay costs of the Project and costs of issuing the Bond.  All money held in the Project Fund may be invested in any legal investment for the City’s funds, and all investments shall be scheduled to mature as costs of the Project are reasonably anticipated to be incurred.  Earnings from the investment of money in the Project Fund may remain in the Project Fund and may be used to pay costs of the Project or may be transferred to the Bond Fund.  Upon the completion of the Project and the payment of all costs thereof, including the payment of all retainages for construction, the balance on hand in the Project Fund shall be transferred to the Bond Fund, and the Project Fund shall be closed.


Section 13.
Sale of Bondtc “Sale of Bond” \l 1.  The Bond shall be sold by negotiated sale to Cashmere Valley Bank (the “Bank”), under the terms and conditions thereof as provided in its offer and in this ordinance.  The Mayor or City Clerk/Deputy Finance Director is hereby authorized to sign the offer on behalf of the City.  The proper City officials are hereby authorized and directed to do everything necessary for the prompt execution and delivery of the Bond to the Bank and for the proper application and use of the proceeds of sale thereof, including payment of the Bank’s loan fee, as provided in its offer to the City.

Section 14.
Lost or Destroyed Bond.tc “Lost or Destroyed Bond”  If the Bond is lost, stolen or destroyed, the Bond Registrar may authenticate and deliver a new Bond of like amount, maturity and tenor to the Registered Owner upon such Registered Owner’s paying the expenses and charges of the Bond Registrar and the City in connection with preparation and authentication of the replacement Bond and upon his or her filing with the Bond Registrar and the City evidence satisfactory to both that the Bond was actually lost, stolen or destroyed and of his or her ownership, and upon furnishing the City and the Bond Registrar with indemnity satisfactory to both.

Section 15.
General Authorization.tc “General Authorization”  The appropriate officials, agents and representatives of the City are authorized to take any actions and to execute any certificates, agreements or other documents as in their judgment may be necessary or desirable to carry out the terms of, and complete the transactions contemplated by, this ordinance.  All acts taken pursuant to the authority of this ordinance but prior to its effective date are hereby ratified and confirmed.

Section 16.
Severabilitytc “Severability” \l 1.  If any one or more of the covenants or agreements provided in this ordinance to be performed on the part of the City shall be declared by any court of competent jurisdiction to be contrary to law, then such covenant or covenants, agreement or agreements, shall be null and void and shall be deemed separable from the remaining covenants and agreements of this ordinance and shall in no way affect the validity of the other provisions of this ordinance or of the Bond.


Section 17.
Effective Datetc “Effective Date”.  This ordinance shall become effective five days after its passage and publication, as required by law.

PASSED by the City Council of the City of Sultan, Washington, at a regular meeting thereof, held on October 22, 2009.

CITY OF SULTAN, WASHINGTON
Mayor 
ATTEST:    City Clerk

CERTIFICATE


I, the undersigned, City Clerk of the City of Sultan, Washington (the “City”), and keeper of the records of the City Council (the “Council”), DO HEREBY CERTIFY:


1.
That the attached ordinance is a true and correct copy of Ordinance No. _______ of the City (the “Ordinance”), duly passed at a regular meeting of the City Council held on October 22, 2009.


2.
That said meeting was duly convened and held in all respects in accordance with law, and to the extent required by law, due and proper notice of such meeting was given; that a legal quorum was present throughout the meeting and a legally sufficient number of members of the Council voted in the proper manner for passage of the Ordinance; that all other requirements and proceedings incident to the proper passage of the Ordinance have been duly fulfilled, carried out and otherwise observed; and that I am authorized to execute this certificate.


IN WITNESS WHEREOF, I have hereunto set my hand this October ___, 2009.

City Clerk

[image: image1.png]Q™

(@shmere Valley Bank
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October 22, 2009

***DRAFT***

Laura Koenig

Clerk/Finance Director

City of Sultan
319 Main Street, Suite 200

Sultan, WA 98294
Dear Laura:

Thank you for the opportunity to propose an offer on your borrowing request for the City of Sultan, Snohomish County, Washington (the “City”).  Cashmere Valley Bank (the “Bank”) has approved the borrowing facilities outlined in this offer letter under the following terms.  

1.
Borrower:
City of Sultan, Snohomish County, Washington 

2.
Amount:
$400,000

3.
Form:
Fully registered bank-qualified limited tax general obligation bond (the “Bond”) issued by the District and purchased by the Bank at private sale.

4.
Purpose:
To finance a portion of the costs of improvements to the City’s wastewater treatment plant and to pay costs of issuing the Bond.
5.
Bond Terms:

a)
Interest Rate:

The Bond will bear interest at the fixed rate of 5.15% per annum.  Interest on the Bond will be calculated on the basis of a 360-day year consisting of twelve 30-day months.  The Bond will be dated the date of delivery to the Bank and will bear interest from its date.

b) Term:

The Bond will be structured with payments of principal and interest due semiannually May 1 and November 1, commencing on May 1, 2010 to November 1, 2019, or the earlier prepayment of the Bond.  Installment payments are attached below as Exhibit A.  

c) Security

The Bond is a limited tax general obligation of the City with the pledge of the full faith, credit, and resources of the City, and also the revenues of the Waterworks Utility, for the prompt payment of the principal of and interest on the Bond as the same shall become due.

d) Transferability

The Bank will hold the Bond with no intent to sell or transfer.  The Bond may be transferred only in whole, to a qualified investor.

6.
Prepayment:
The City reserves the right to prepay, without premium or penalty, all or a portion of the outstanding principal of the Bond at any time upon 15 day’s notice in writing to the Bank.
7.
Fees:
A 1% loan fee will be withheld from the proceeds at closing.  The City is also responsible for all other costs of issuance of the Bond.

8.
Additional Terms:  The bond documents will be in the standard forms customarily required by the Bank for municipal funding and will include additional terms and conditions not discussed above.  The City will designate the Bond as a “qualified tax-exempt obligation” under Section 265(b) (3) of the IRS Internal Revenue Code of 1986, as amended, for investment by financial institutions.  The City will provide its annual financial report to the Bank during the period the Bond is outstanding and held by the Bank.  At the date of closing the Bond, the financial condition and credit of the City and all other features of this transaction will be as represented to the Bank without material adverse change.  In the event of adverse material changes in the credit worthiness of the City, including litigation involving or claims filed against the City, this commitment will terminate upon notice by the Bank.  This commitment by the Bank is non-assignable by the City.  

9.
Closing: The closing is anticipated to occur on or about October 29, 2009.

10.
Acceptance:  This commitment is not binding unless the City returns a signed copy of this letter to the Bank prior to the close of business on October 27, 2009 at which time the commitment will expire without notice.  If, after acceptance, the Bond has not closed by November 12, 2009 this commitment will expire without notice.

ORAL AGREEMENTS OR ORAL COMMITMENTS TO LOAN MONEY, EXTEND CREDIT, OR TO FORBEAR FROM ENFORCING REPAYMENT OF A DEBT ARE NOT ENFORCEABLE UNDER WASHINGTON LAW.

Thank you for the opportunity to work with the City, its staff, and its financial team.

Sincerely,

CASHMERE VALLEY BANK

/s/

Ron Olsen

Director, Municipal Services

Acknowledged and accepted this 22 day of October, 2009

City of Sultan

Snohomish County, Washington 

By: ___________________________

Title: ___________________________


Tax ID #91-

cc:
David Thompson, K&L Gates

Exhibit A

	
	
	City of Sultan
	
	
	

	
	
	Limited Tax General Obligation Bond, 2009
	
	
	

	
	
	Debt Service Schedule
	
	
	

	
	
	
	
	
	

	
	
	
	
	
	

	Dated Date
	10/29/2009
	
	
	
	

	Delivery Date
	10/29/2009
	
	
	
	

	Fixed Rate
	5.15%
	
	
	
	

	Par
	400,000
	
	
	
	

	
	
	
	
	
	

	Payment Period
	Beginning
	Principal
	Interest
	Ending
	Cashflow

	10/29/09
	
	
	
	400,000.00
	400,000.00

	05/01/10
	400,000.00
	(20,000.00)
	(10,414.44)
	380,000.00
	(30,414.44)

	11/01/10
	380,000.00
	(20,000.00)
	(9,785.00)
	360,000.00
	(29,785.00)

	05/01/11
	360,000.00
	(20,000.00)
	(9,270.00)
	340,000.00
	(29,270.00)

	11/01/11
	340,000.00
	(20,000.00)
	(8,755.00)
	320,000.00
	(28,755.00)

	05/01/12
	320,000.00
	(20,000.00)
	(8,240.00)
	300,000.00
	(28,240.00)

	11/01/12
	300,000.00
	(20,000.00)
	(7,725.00)
	280,000.00
	(27,725.00)

	05/01/13
	280,000.00
	(20,000.00)
	(7,210.00)
	260,000.00
	(27,210.00)

	11/01/13
	260,000.00
	(20,000.00)
	(6,695.00)
	240,000.00
	(26,695.00)

	05/01/14
	240,000.00
	(20,000.00)
	(6,180.00)
	220,000.00
	(26,180.00)

	11/01/14
	220,000.00
	(20,000.00)
	(5,665.00)
	200,000.00
	(25,665.00)

	05/01/15
	200,000.00
	(20,000.00)
	(5,150.00)
	180,000.00
	(25,150.00)

	11/01/15
	180,000.00
	(20,000.00)
	(4,635.00)
	160,000.00
	(24,635.00)

	05/01/16
	160,000.00
	(20,000.00)
	(4,120.00)
	140,000.00
	(24,120.00)

	11/01/16
	140,000.00
	(20,000.00)
	(3,605.00)
	120,000.00
	(23,605.00)

	05/01/17
	120,000.00
	(20,000.00)
	(3,090.00)
	100,000.00
	(23,090.00)

	11/01/17
	100,000.00
	(20,000.00)
	(2,575.00)
	80,000.00
	(22,575.00)

	05/01/18
	80,000.00
	(20,000.00)
	(2,060.00)
	60,000.00
	(22,060.00)

	11/01/18
	60,000.00
	(20,000.00)
	(1,545.00)
	40,000.00
	(21,545.00)

	05/01/19
	40,000.00
	(20,000.00)
	(1,030.00)
	20,000.00
	(21,030.00)

	11/01/19
	20,000.00
	(20,000.00)
	(515.00)
	-
	(20,515.00)

	
	
	(400,000)
	(108,264)
	
	(508,264)


CITY COUNCIL 
AGENDA ITEM COVER SHEET

ITEM NO:
 Action A 2

DATE:

October 22, 2009

SUBJECT:

Adoption of Ordinance 1062-09 setting the tax levy for 2010


for the 2004 GO Police Bond

CONTACT PERSON:
Laura Koenig, Clerk/Deputy Finance Director

ISSUE:

The issue before the Council is the introduction of Ordinance 1062-09 (Attachment A) which sets the tax levy for the 2004 General Obligation Police Bond.  The amount of the levy for 2010 is $30,085

SUMMARY:

In 2004 the City issued bonds to pay for the 800 MHz communication system and for capital improvements to the Police Station.  An ordinance must be adopted as part of the budget process to levy the required taxes to meet the annual payment.  

In 2009, the City transferred the balance of the funds in Fund 110, Police Bond Fund, into the bond payment fund.  This provided $8,337 of funds for future bond payments.

This was a 20 year bond issue with average payments of $31,000 per year.  Additional property taxes are levied annually to cover the cost of the bonds.  The average cost per household is $19.25 per year.  

Revenues:
$30,400  tax levy on real property

Expenses:
$30,400  bond principal and interest

	
	205 GO POLICE BOND - REVENUES
	
	
	

	
	
	2007
	2008
	2009
	2010 

	Account
	Description
	Actual
	Actual
	Adopted
	Proposed

	
	
	
	
	
	

	205-000-308-10-000
	Beginning Fund Balance
	15,550
	16,034
	0
	0

	205-000-311-11-000
	Property Tax
	30,834
	30,739
	30,595
	30085

	205-000-361-11-000
	Investment Interest
	1,116
	636
	765
	310

	
	TOTAL REVENUE
	47,499
	47,409
	31,360
	30,400

	
	
	
	
	
	


	
	
	
	
	
	

	
	205 GO POLICE BOND - EXPENDITURES
	
	
	

	
	
	2007
	2008
	2009
	2010

	Account
	Description
	Actual
	Actual
	Adopted
	Proposed

	205-205-591-80-410
	Professional Services
	0
	304
	300
	315

	205-205-591-80-700
	Bond Payment - Principal
	15,000
	15,000
	15,000
	15,000

	205-205-591-80-800
	Bond Payment - Interest
	16,465
	16,045
	15,595
	15,085

	
	TOTAL EXPENDITURES
	31,465
	31,349
	30,895
	30,400


STAFF RECOMMENDATION

Move to introduce Ordinance 1062-09, setting the 2010 Tax Levy for the General Obligation Police bond for a first reading and pass it on for a second reading. 

Attachments:

A. Ordinance 998-08 




ATTACHMENT A

CITY OF SULTAN

SULTAN WASHINGTON

ORDINANCE 1062-09
AN ORDINANCE OF THE CITY OF SULTAN FIXING THE AMOUNT


 OF TAXES TO BE LEVIED FOR THE GENERAL OBLIGATION BONDS

 AS APPROVED BY THE VOTERS ON TAXABLE PROPERTY WITHIN
THE CITY OF SULTAN FOR THE YEAR 2010
WHEREAS, Proposition No. 1 Emergency Radio System and Health and Safety Bonds was approved by the voters on September 14, 2004, and

WHEREAS, that election allowed bonds to be issued and a regular property tax to be levied each year for a maximum term of 20 years, and

WHEREAS, the bonds have been issued and taxes need to be collected, now therefore
BE IT ORDAINED BY THE CITY COUNCIL OF THE CITY OF SULTAN that Snohomish 

County tax the City’s taxpayers for the year 2010 for a total of Thirty thousand and eighty five dollars and 00/100 ($30,085.00) so as to cause collection of these funds to cover the cost of the required bond debt service payments.
Effective Date:  This ordinance shall be in full force and effect five days after publication as required by law.

REGULARLY ADOPTED  this           day of November 2009.




















Carolyn Eslick, Mayor

Attest:

Laura J. Koenig, City Clerk

Approved as to form:

Margaret King, City Attorney

Published:  
 CITY COUNCIL 
AGENDA ITEM COVER SHEET

ITEM NO:
Public Hearing PH 2 and Action A 3
DATE:

October 22, 2009
SUBJECT:

First Reading of Ordinance 1063-09 Setting the tax levy for the 2010 Property Taxes

CONTACT PERSON:
Laura Koenig, Clerk/Deputy Finance Director

ISSUE:

The issue before the Council is to hold a public hearing on the proposed use of 2010 property taxes and to have the first reading of Ordinance 1063-09 (Attachment A) which sets the property tax levy for the 2010.

SUMMARY:

In accordance with RCW 84.55.120, a taxing district with regular levies must hold a public hearing on the proposed increase and use of property tax funds.  The ordinance must be adopted and filed with the County on or before November 30th.

Ordinance 1063-09 sets the regular property tax levy for 2010 and provides for a 1% increase ($6,653) over the 2009 levy.  Included in the total levy amount is $5,139 for new construction and $1,401 in refunded amounts.  The total tax levy is $678,480.  We have not received the revised assessed valuation numbers from Snohomish County so we are not able to calculated the per thousand rate.  Based on the 2009 assessed value, the amount is $1.41 per thousand.

The funds will be used for General Fund and Street purposes (Attachment B).  The budget provides for $81,300 to be used for Street maintenance and operations which leaves a balance of $597,171 to be distributed.  The proposed budget for General Fund includes $584,046 for property tax revenues to be used for administration costs, law enforcement, planning and library services.   Staff recommends the balance of $13,085 anticipated property taxes be placed in the General Fund Contingency Fund.
ALTERNATIVES:

3. Adoption of Ordinance 1063-09 to levy a1% increase on property tax on each tax parcel within the City limits.

4. Don’t adopt Ordinance 1063-09.  This would limit the City to the prior year tax levy rate.

STAFF RECOMMENDATION

Provide for the 1% increase in property taxes with the proposed allocation between the General Fund, Street Fund and General Fund Contingency Fund.  Introduce Ordinance 1063-09 setting the 2010 property tax levy for a first reading. 
MOTION:

Move to introduce Ordinance 1063-09, 2009 Property Tax Levy, for a first reading and pass on to a second reading. 

Attachments:


A.  Ordinance 1063-09
C. 2010 Property Tax Distribution Spreadsheet

ATTACHMENT A

CITY OF SULTAN

SULTAN WASHINGTON

ORDINANCE 1063-09


AN ORDINANCE OF THE CITY OF SULTAN FIXING THE AMOUNT



OF TAXES TO BE LEVIED ON TAXABLE PROPERTY WITHIN THE



CITY OF SULTAN FOR THE YEAR 2010
WHEREAS, the City of Sultan has met and considered its budget for the calendar year 2010; and

WHEREAS, the City Council of the City of Sultan after hearing and after duly considering all relevant evidence and testimony presented, determined that the City of Sultan requires a regular levy in the amount of $678,480, which includes an increase in property tax revenue from the previous year, and amounts resulting from the addition of new construction and improvements to property and any increase in the value of state-assessed property, and amounts authorized by law as a result of any annexations that have occurred and refunds made, in order to discharge the expected expenses and obligations of the district  and in its best interest; now therefore,
BE IT ORDAINED BY THE CITY COUNCIL OF THE CITY OF SULTAN that an increase in the regular property tax levy is hereby authorized for the 2010 levy in amount of $6,653 which is a percentage increase of 1% from the previous year.  This increase is exclusive of additional revenue resulting from the addition of new construction and improvements to property and any increase in the value of state assessed property, and any additional amounts resulting from any annexations that have occurred and refunds made.

Severability:    If any provisions of this ordinance or its application to any person or circumstance are held invalid, the remainder of the ordinance or applications of the provisions of the ordinance to other person or circumstances is not affected.

Effective Date:  This ordinance shall be in full force and effect five days after publication as required by law.

REGULARLY ADOPTED  this day of   day of November, 2009.




















Carolyn Eslick, Mayor

Attest:

Laura J. Koenig, City Clerk

Approved as to form:

Margaret King, City Attorney

Published:
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	TOTAL RECEIVED
	REET TAX
	
	PROPERTY TAX
	GENERAL FUND 001
	STREET FUND 101
	POLICE BOND FUND 205

	
	
	
	
	
	0.842790
	0.114750
	0.042460

	 
	 
	 
	 
	0.00
	0.00
	0.00
	0.00
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	81,307.72
	30,085.63
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	Regular Property Tax
	678,479.00
	
	
	
	
	

	Police Bonds
	30,085.00
	
	
	
	
	

	TOTAL TAX
	708,564.00
	
	
	
	
	

	
	
	
	
	
	
	
	

	
	
	
	1%
	
	Add
	Add
	TOTAL TAX

	
	
	2009 Levied
	 Increase
	 2009 Tax
	New Construct
	Refunds
	FOR 2009

	
	
	665,287.00
	1.01
	671,939.87
	5,139.00
	1,401.00
	678,479.87

	
	
	
	
	
	
	
	

	 New Construction estimate value for 2009 is $3,390,100 per Snohomish County Assessor
	

	
	
	
	
	
	
	
	


% Are Calculated to provide at least $81,300 to Street Funds
CITY COUNCIL 
AGENDA ITEM COVER SHEET

ITEM NO:
Action A-4 
DATE:
October 22, 2009
SUBJECT:

Establishment of Information Technology (IT) Fund
CONTACT PERSON:
Laura Koenig, Clerk/Deputy Finance Director

ISSUE:

The issue before the Council is the introduction and first reading of Ordinances 1064-09 to establish an IT Fund (Information Technology)

SUMMARY:

At the Budget workshop, the Council discussed establishing an IT fund to accurately track the cost of internet service, web page management, computer and software maintenance and to provide for electronic equipment replacement.  The operating funds will transfer funds to cover the cost of IT services based on the budget and needs of each department.  

BACKGROUND:
Budgetary Funds are created in several different ways; 1) by ordinance to specifically create a fund; 2) by reference within other code sections; or 3) by a bond ordinance.

Funds specifically created by ordinance are included in SMC Title 3.  Information on these funds is easy to locate and staff and the general public can determine the purpose, funding source and allowed uses.

Funds created by reference within other code sections, such as the impact funds, are difficult to locate for both staff and the general public.  This has been an issue in prior audits when staff has been asked how a fund was created and the intended purpose of the fund.

Funds created by bond ordinance are specific to that bond.  The ordinance is not included in the SMC.  The fund will terminate when the bond is paid in full.

The proposal before the Council is to establish a new funds under Title 3 SMC for IT services and expenditures.

ALTERNATIVES:

1. Do not adopt the ordinance.  This will require the City to continue to use the existing funds established in various sections of the SMC to track IT expenses.
2. Adopt the ordinance to establish a separate fund for the IT services. This will allow the City to more efficiently track and account for revenues and expenditures for this fund.
STAFF RECOMMENDATION:
Staff recommends the introduction of Ordinance 1064-09 for a first reading on October 22, 2009 and adoption on November 12, 2009.
Attachments:


A. Ordinance 1064-09


ATTACHMENT A

CITY OF SULTAN

SULTAN WASHINGTON

ORDINANCE 1064-09


AN ORDINANCE OF THE CITY OF SULTAN AMENDING

CHAPTER 3.29 TO ESTABLISH A INFORMATION TECHNOLOGY
(IT) FUND 

THE CITY COUNCIL OF THE CITY OF SULTAN DO ORDAIN AS FOLLOWS:

Chapter 3.29 of the Sultan Municipal Code is hereby amended to read as follows:

Chapter 3.29
Information Technology (IT)


Sections:



3.29.010
Establishment and Purpose



3.29.020
Funding Sources



3.29.030
Expenditures - Policy and Procedures

3.29.010 Establishment and Purpose:  There is hereby created a Information Technology (IT) Fund which shall be used for the purpose of funding service, repair and maintenance and capital purchases for computer systems, printers, copiers and other electronic equipment.
3.29.020 Funding Sources:  Funds may be appropriated from the operating funds as a part of the annual budget process to provide operating funds in the account.
3.29.030 Expenditures:  Expenditures from the fund shall be made as appropriated and authorized in the City’s annual budget.  
Severability:  This ordinance is severable and if any portion of it shall be declared invalid or unconstitutional, the remaining portion shall remain valid and enforceable.

Effective Date:  This ordinance shall be in full force and effect five days after publication as required by law.

REGULARLY ADOPTED  this  day of November 2009.




















Carolyn Eslick, Mayor

Attest:

Laura J. Koenig, City Clerk

Approved as to form:

Margaret King, City Attorney
SULTAN CITY COUNCIL

AGENDA ITEM COVER SHEET

Date:



October 22, 2009



Agenda Item #:

A-5

SUBJECT:
Appointment of Student Representative on City Council
CONTACT PERSON:    Donna Murphy Grants and Economic Development Coordinator

ISSUE:
The issue before the City Council is to confirm Mayor Eslick’s appointment of Stephanie Morrill as Student Representative on City Council, and Nic Gregg as the alternate Student Representative on Council effective October 22, 2009 – June 30, 2010.   
SUMMARY STATEMENT: 

On June 19, 2002 The Sultan City Council passed Ordinance 784-02 adding Chapter 2.21 to the Sultan Municipal Code to provide for a Student Representative at City Council meetings.  This ordinance (attached) authorizes the appointment of a student from Sultan School District to act as a liaison between the City and the school on matters related to youth in the community.  

On October 18, 2003 the Sultan City Council passed Ordinance 825-03 amending sections 2.21.030 of Chapter 2.21 Student Council Representative of the Sultan Municipal Code.  This section changed the term of office for the Student Representative to beginning on July 1st of each year and terminating on June 30th of the following year.  The student will be selected after Council review of letters of interest submitted by the students followed by a formal interview.  

The City has appointed successful Student Representatives in the past.  The last representative was Sonaly Sayavong in 2006.  Her term expired in 2007.  The Council directed staff to restart the program.  The appointment process was delayed until the start of the 2010 school year.

The City received 6 applications for the position of Student Representative: (Attachment C)

1) Nic Gregg

2) Tanner Mehouas-Grier

3) Paxton Koenig

4) Stephanie Morrill

5) Russell Wiita

6) Michael Yates

On October 13, 2009 Mayor Eslick interviewed the six Sultan High School students who submitted applications.  Mayor Eslick is recommending Stephanie Morrill for the primary position, and 
Nic Gregg as alternate Student Representative at this Council meeting.  

FISCAL IMPACTS:  

Purchase of a Council nameplate and distribution of Council packets.

MOTION:  I move to confirm Mayor Eslick’s recommendation of a primary and alternate Student Representative on City Council effective October 22, 2009 – June 30, 2010.

Attachments:

A. Ordinance 784-02

B. Ordinance 825-03

C. Applications for Student Representative on Council

D. Interview Questions
SULTAN CITY COUNCIL 

AGENDA ITEM COVER SHEET

ITEM NO:
A-6

DATE:

October 22, 2009

SUBJECT:

Jackson Hydroelectric Project Off-License Agreement
CONTACT PERSON:
Deborah Knight, City Administrator


ISSUE:

The issue before the city council is to authorize the Mayor to sign the Off-License Agreement with Snohomish County Public Utility District for the Henry M. Jackson Hydroelectric Project.

STAFF RECOMMENDATION:

1. Review the Off-License Agreement (Attachment A)

2. Ask questions regarding the impacts to Sultan and Sultan’s obligations under the Agreement
3. Authorize the Mayor to sign the Off-License Agreement for the Henry M. Jackson Hydroelectric Project 
SUMMARY:

The Snohomish County Public Utility District No. 1 (PUD) has been working with stakeholders including Sultan and Fire District 5 since 2005 to renew the federal license to operate the PUD hydroelectric dam on the Sultan River.  

The Off-License Agreement has been negotiated separately between the City of Sultan and PUD.  The Off-License Agreement addresses issues such as public safety and property easements and acquisitions that are unique to the Sultan community.  The Off-License Agreement is different than the Settlement Agreement which included all the stakeholders in the process.   

Summary Settlement Agreement 

The City council has discussed the Settlement Agreement at a number of meetings throughout 2009.  Most recently, the City passed Resolution 09-14 urging the PUD to consider the impacts on downstream property owners of the Culmback Dam.  On October 8, 2009, the Council authorized the Mayor to sign the Settlement Agreement.  

The Settlement Agreement will be filed with the Federal Energy Regulatory Commission (FERC) on Tuesday, October 13, 2009.  FERC will then begin its internal review of the document and necessary federal public hearings.  FERC may not issue a renewed license to operate the project until later in 2010.  The Off-License Agreement is conditioned on PUD receiving regulatory approval from FERC and would be effective sixty (60) days after FERC issues its final order.  

The city’s off-license agreement with PUD was predicated on the city signing the Settlement Agreement.  

Summary Off-License Agreement
There are five parts to the Off-License Agreement.  The total package value is $950,000 over the proposed 50- year life of the license to operate the hydroelectric project.  

1.  $250,000 payment in cash within 90-days of PUD receiving regulatory approval from FERC.  The Council has discussed using these funds to purchase and install a dam safety warning system.

2. $250,000 payment on or prior to January 1, 2032 (approximately half-way through the 50-year license agreement).  The purpose of the payment would be to upgrade the dam safety warning system for the remainder term of the license.  

3. $2,500 annual payment to maintain the dam safety warning system and providing emergency training.  The annual payment will be increased annually by 3.0% ($283,000 paid over 50 years).  
4. $127,000 to purchase easements in Reese Park and Osprey Park for habitat enhancement projects required by the Settlement Agreement.  Note, PUD has amended the earlier proposal and is requesting 10-years to execute an option to purchase the easement.

5. $40,000 to purchase a wetland parcel owned by the city adjacent to Osprey Park.  The purchase would take place within 90-days of PUD receiving regulatory approval from FERC.

The Off-License Agreement includes the following negotiated terms:

· 3.1.1 Initial Payment.  Within ninety days (90) days of the Effective Date, the District agrees to pay the City two hundred and fifty thousand dollars ($250,000) in cash.  Unless otherwise agreed, the payment shall be made by electronic fund transfer using mutually agreed upon procedures.

· 3.1.2 Second Payment.  On or prior to January 1, 2032, the District agrees to pay the City two hundred and fifty thousand dollars ($250,000) in cash.  Unless otherwise agreed, the payment shall be made by electronic fund transfer using mutually agreed upon procedures.

· 3.1.3 Annual Payment.  Starting on January 1 in the year after the Effective Date and annually thereafter on January 1 for the term of the Agreement, the District shall provide an annual payment to the City to reimburse the City for a portion of the City’s expense incurred in participating in implementing the New License and enhancing public safety.  The first annual payment shall be $2,500.  Thereafter, through the term of this Agreement, the annual payment shall be increased annually by 3.0%. 
· 5.1 Easement Option.  The City grants to the District the exclusive option (“Option”) to establish permanent easement areas (“the FERC License Easement Areas”) on and within portions of Parcel A (see Attachment A for map), for the purpose of constructing, and maintaining new or enhancing existing side channels to the Sultan River, large woody debris structures and other habitat improvements as may be required by the New License.  
· 5.2 Option Term.  The term of the Option shall be ten (10) years from the Effective Date of this Agreement.  In the event the District does not exercise the Option prior to the expiration of the Option Term, the Option shall automatically terminate and the Parties shall have no further obligations hereunder related to Parcel A.  
· 5.4 Easement Purchase Price.  The District and the City agree that the purchase price for establishing the FERC License Easement Areas on Parcel A shall be twelve (12) cents per square foot, in year 2011 dollars, for the FERC License Easement Areas (up to a maximum of 24.3 acres) for a total maximum purchase price of $127,000 (the “Easement Purchase Price”), or such price adjusted to reflect the year in which the Option is exercised.  The actual square footage of the FERC License Easement Areas shall be based upon the engineer-certified survey of the FERC License Easement Areas conducted pursuant to Section 5.1.  The District shall pay the City the Easement Purchase Price, within ten (10) days of the effective date of the Easement Agreement.  Unless otherwise agreed, the payment shall be made by electronic fund transfer using mutually agreed upon procedures.

· 6.1 Parcel Purchase Price.  Within sixty (60) days of the Effective Date, the City will transfer Parcel B to the District by statutory warranty deed. The District and the City agree that the purchase price for Parcel B shall be forty thousand dollars ($40,000) in cash (the “Parcel Purchase Price”).  The District shall pay the City the Parcel Purchase Price within ten (10) days of the Property Transfer, provided that the warranty deed will not be released to the District until the City has received all funds.  Unless otherwise agreed, the payment shall be made by electronic fund transfer using mutually agreed upon procedures.

DISCUSSION:

The PUD added a number of terms to the agreement that were not negotiated by the parties.  The city council may want to consider these terms and provide direction to staff:

Sections 5.1 and 5.2 Easement Option and Term.  Under the proposed Off-License Agreement, the City would grant the PUD the exclusive option to establish permanent easement areas in Reese Park and Osprey Park (see Exhibit A).  

The term of the option would be 10 years from the effective date of the license.  The option expires if the PUD does not exercise the option within the 10-year timeframe.  

There is no payment to the city for the option to purchase the easement. In Section 5.4 Easement Purchase Price, the $127,000 easement purchase price would be adjusted (up or down) to reflect the year in which the option is exercised.

Section 6 Property Transfer.  The city will transfer Parcel B (wetland) to the District by statutory warranty deed.  The District will pay for the transfer.  The City is responsible for ordering a preliminary title report and a list of public documents related to the parcel.  
FISCAL IMPACT:


The city council should not expect to receive money from the PUD in 2010.  The FERC licenses process is likely to take 12 months.  If the license application is appealed the approval process could take several years or longer.  The city will not receive any payments until the license is approved.  

The city will receive payments from PUD valued at $950,000 over the 50- year life of the license.  In exchange, the city will need to work with local stakeholders to determine the best use of the funds.  The council has indicated the funds should be used for protecting the public by providing a dam safety warning system.  

If a dam safety warning system is installed, the city will have the responsibility for the next 50-years to ensure the system works and is maintained per the manufacturer’s standards.  

The city will need to work cooperatively with other stakeholders such as the fire district and school district.  These are not direct costs, but will involve staff time to coordinate efforts.  

ALTERNATIVES:

1.  Authorize the Mayor to sign the Off-License Agreement.  This action implies the city council does not have serious concerns regarding material issues outlined in the Agreement.    

2. Do not authorize the Mayor to sign the Off-License Agreement and direct staff to areas of concern.  This action implies the city council has material concerns regarding the Agreement and would like to resolve the issues prior to approval.

RECOMMENDED ACTION:  


Authorize the Mayor to sign the Off-License Agreement between the City and Snohomish County Public Utility District No. 1 for the Henry M. Jackson Hydroelectric Project.

ATTACHMENT

A – Jackson Project Off-License Agreement

ATTACHMENT A
Henry M. Jackson Hydroelectric Project

Off-License Agreement Between 

the Public Utility District No. 1 of Snohomish County, Washington and City of Sultan, Washington

This Henry M. Jackson Off-License Agreement (“Agreement”) is entered into between the Public Utility District No. 1 of Snohomish County, Washington (“District”) and City of Sultan, Washington (“City”) (collectively, the “Parties”) in connection with the relicensing and operation of the Jackson Hydroelectric Project, FERC Project No. 2157 (“Project”).    

RECITALS

WHEREAS,

A. The Project is located on the Sultan River, approximately 24 miles east of Everett, Washington, in south central Snohomish County in the State of Washington.
B. The current FERC Project License will expire on May 31, 2011.  On May 29, 2009, the District filed with the Commission a complete and final application (“License Application”) for a new FERC License to continue operating the Project (“New License”).

C.       The District and the City are signatories to the Licensing Settlement Agreement for the Jackson Hydroelectric Project (“Settlement Agreement”) executed concurrently with this Agreement and made and entered into pursuant to FERC Rule 602, 18 C.F.R. § 385.602, by and among the District the City of Everett; Tulalip Tribes of Washington; United States Department of Commerce, National Marine Fisheries Service; United States Department of Agriculture, Forest Service; United States Department of the Interior, Fish and Wildlife Service; United States Department of the Interior, National Park Service; Washington Department of Fish and Wildlife; Washington Department of Ecology; Snohomish County; American Whitewater; and the City.    

D.   
The District and the City are entering into this Agreement as part of the overall settlement process leading to issuance by FERC of the New License and continued operation of the Project.  The District and the City acknowledge that the creation of the Agreement is intended as an element of a comprehensive settlement for the Project; however, due to its independent nature, the Agreement is intended to operate on its own.  Therefore, nothing in the administrative provisions for the Settlement Agreement are intended to, or shall be construed to, modify in any manner provisions in the Agreement.  Likewise the Parties’ obligations under the Agreement shall be interpreted independently of the Settlement Agreement except as may be provided herein.  

E.       The District and the City agree that FERC’s full adoption of the Settlement Agreement and the Parites adoption of this Agreement resolve all issues between the District and the City pertaining to the relicensing of the Project.   
F.       The City is the fee simple owner of certain real property, Parcel A and Parcel B, both situated in Snohomish County, Washington.  Parcel A, Snohomish County Parcel Numbers 27080600102900 and 28083100400200, located at Reese Park, and Parcel Numbers 28083100400700, 28083100400300, and 28083100401900, located at Osprey Park, comprises approximately 77.4 acres of which approximately 24.3 acres are of interest to the District.  Parcel B, Snohomish County Parcel Number 00765600099900, comprises  approximately 33.4 acres.  Parcels A and B are more specifically shown on Exhibit A to this Agreement, and as more particularly described in Exhibit B to this Agreement (hereinafter the “Property”).  
G.       The District desires to secure from the City, and City is willing to grant to the District, an exclusive option to establish an easement on Parcel A, for the purpose of constructing new Sultan River side channels, large woody debris structures and other habitat improvements as may be required by the New License, as shown on Exhibit A attached hereto, all subject to the specific terms and conditions set forth in this Agreement.  

TERMS OF AGREEMENT
NOW THEREFORE, in consideration of the mutual covenants set forth herein, and other good and valuable considerations, the receipt and sufficiency of which is hereby acknowledged, the Parties agree as follows:

1.  
General Provisions
1.1 Effective Date.  This Agreement shall become effective upon the date that is sixty (60) days after the date upon which FERC issues the Final Order resulting in the issuance of a New License.  Accordingly, if any party to the FERC proceeding seeks administrative and/or judicial review of the issuance of the New License, the Effective Date shall be sixty (60) days after the completion of the administrative and/or judicial review which will result in the FERC order issuing the New License becoming a Final Order.  A Final Order means an order for which there is no further opportunity or right for administrative or judicial review of such order.  Until the Effective Date, there shall be no liability or obligation on the part of any Party (or any of their respective elected and appointed officials, officers, directors, employees, agents and attorneys), except as expressly provided in Sections 7 and 9.2.

1.1.1 Effect of Any Failure of FERC to Issue a New Project License to the District.  The Agreement shall have no effect in the event that FERC declines or fails to issue to the District a New Project License and such determination becomes a Final Order.  

1.1.2 Effect of Application for Surrender or Notice of Intent to Decommission Prior to Effective Date. 
1.1.2.1 If, prior to the Effective Date, the District files an Application for Surrender pursuant to 18 C.F.R. § 6.1 with FERC or files an irrevocable notification with FERC that it declines to accept the New License and will decommission the Project and cease generation, the Effective Date shall be stayed.   
1.1.2.2 If, following the District’s timely filing of an Application for Surrender or an irrevocable notification of intent to decommission pursuant to Section 1.1.2.1  above:  (a) the District withdraws the Application for Surrender or notification described in Section 1.1.2.1 above, or (b) FERC denies or rejects the Application for Surrender or notification described in Section 1.1.2.1 above, the Effective Date and all obligations under this Agreement shall commence upon issuance of a Final Order resulting in the issuance of a New Project License.
1.1.2.3 If, following the District’s timely filing of an Application for Surrender or an irrevocable notification of intent to decommission pursuant to Section 1.1.2.1 above, the District ceases all generation and permanently decommissions the Project, the Effective Date shall not commence and this Agreement shall be null and void.

1.2
Term of the Agreement.  Unless terminated as provided herein, the term of the Agreement shall commence on the Effective Date and shall continue through the term of the New License, including any subsequent annual license(s), or until the date of any FERC order approving surrender of the New License, whichever is earlier.  

2. 
PURPOSE OF AGREEMENT

The purpose of the Agreement is to resolve all issues between the District and the City pertaining to the relicensing of the Project.  To achieve this purpose, this Agreement (1) defines the District’s obligations during the New License pertaining to enhancement of public safety, (2) creates an option for the District to acquire easements for Project habitat projects pursuant to the New License, and (3) transfers certain land owned by the City to the District.  
3.
THE DISTRICT PAYMENTS TO THE CITY TO ENHANCE THE CITY’S FLOOD PROTECTION AND NOTIFICATION MEASURES 

3.1 District Payments.  In consideration of the City’s release specified in Section 4, the option specified in Section 5, and the other City commitments within this Agreement, the District will provide the following compensation to the City:

3.1.1 Initial Payment.  Within ninety days (90) days of the Effective Date, the District agrees to pay the City two hundred and fifty thousand dollars ($250,000) in cash.  Unless otherwise agreed, the payment shall be made by electronic fund transfer using mutually agreed upon procedures.
3.1.2 Second Payment.  On or prior to January 1, 2032, the District agrees to pay the City two hundred and fifty thousand dollars ($250,000) in cash.  Unless otherwise agreed, the payment shall be made by electronic fund transfer using mutually agreed upon procedures.
3.1.3 Annual Payment.  Starting on January 1 in the year after the Effective Date and annually thereafter on January 1 for the term of the Agreement, the District shall provide an annual payment to the City to reimburse the City for a portion of the City’s expense incurred in participating in implementing the New License and enhancing public safety.  The first annual payment shall be $2,500.  Thereafter, through the term of this Agreement, the annual payment shall be increased annually by 3.0%. 
3.2 Sole and Exclusive Means of Compensation.  The City acknowledges that the District would not enter into this Agreement if this Agreement did not provide and incorporate the sole and exclusive means by which the District shall provide compensation to the City for the Release provided in Section 4.  For the duration of the New License and any subsequent annual license, the City shall not, under any circumstance, seek in any forum any additional consideration or compensation in connection with the District’s obligation in regard to the new license regarding enhancements to public safety for the Project and the District’s activities related thereto other than that consideration and compensation to the City which is expressly provided for in this Agreement.  
4.   
CITY RELEASE

Except for those obligations and rights created by and arising out of this Agreement, in consideration of the compensation stated in Section 3, as of the Effective Date, the City hereby agrees that this Agreement releases and discharges the District from any additional requirements with respect to the provision of safety requirements for purposes of the new license.    

5.
PARCEL A EASEMENT OPTION AGREEMENT 

5.1 Easement Option.  The City hereby grants to the District the exclusive option (“Option”) to establish permanent easement areas (“the FERC License Easement Areas”) on and within portions of Parcel A, for the purpose of constructing, and maintaining new or enhancing existing  side channels to the Sultan River, large woody debris structures and other habitat improvements as may be required by the New License.  Immediately following the Effective Date of this Agreement, the District will obtain an engineer-certified survey of the FERC License Easement Areas within Parcel A.  Within sixty days of the Effective Date, the District shall file and record the Option survey and a memorandum summary of this Agreement in Snohomish County, acceptable to both the District and the City.
5.2 Option Term.  The term of the Option shall be ten (10) years from the Effective Date of this Agreement.  In the event the District does not exercise the Option prior to the expiration of the Option Term, the Option shall automatically terminate and the Parties shall have no further obligations hereunder related to Parcel A.  In the event the District does not timely exercise the Option, the District shall provide the City with any instruments that the City reasonably may deem necessary for the purpose of removing from the public record any cloud on the title to Parcel A which is attributable to the grant or existence of this Option.  The District shall reimburse the City for all costs associated with removing any such cloud to Parcel A.

5.3 The District’s Exercise of Option.  In the event the District elects to exercise the Option during the Option Term, the District shall notify the City in writing of such election.  Following such notice, the City and the District agree to execute the written agreement that sets forth the scope and other terms and conditions of the relevant easements on Parcel A (the “Easement Agreement”), a copy of which is attached hereto and identified as Exhibit C.  The Easement Agreement shall include the following provisions: 
5.3.1 The City and/or its successors shall restrict its use within the FERC License Easement Areas within Parcel A.  Such restrictions shall include, but not be limited to, restrictions on excavation or development, burning or any destruction of natural conditions, wetlands and vegetation within the FERC License Easement Areas. 
5.3.2 The District shall establish reasonable access to portions of  existing side channels located on Parcel A and will re-vegetate access routes after the District’s projects are complete;
5.3.3 The District shall confer with the City on all proposed construction projects within Parcel A for purposes of enhancing the quality of the projects for public use.  Such enhancements may include chain link fence around the ballpark outfield, pedestrian foot bridges, culverts under roads, restoration of facilities where existing improvements are disturbed, properly designed trails and native landscaping on disturbed areas.  In designing projects within the FERC License Easement Areas, to the extent reasonably feasible, the District shall minimize the removal of existing trees, maximize the removal of the existing blackberry infestation, and improve aquatic and terrestrial habitat.
5.3.4 The District shall be responsible for any unanticipated negative effects relating to the District’s projects affecting drainage to the existing baseball and soccer fields.  The District, in cooperation with the City, shall perform baseline drainage studies to determine ground water depth and drainage characteristics of the fields.  This study shall be relied upon to determine whether a construction project adversely affects drainage of the existing baseball and soccer fields.  

The District shall maintain all District-installed structures on Parcel A for the Term of the Agreement, including responding to the City’s reasonable requests for maintenance.  This shall include maintaining all new fences, bridges or other structures built as part of any final design; selective project maintenance to ensure operations benefit aquatic and terrestrial resources; and other maintenance required specifically as part of these projects.  If the District fails to respond to the City’s reasonable requests for maintenance, the City may provide the District with a written, 30 day demand to perform said maintenance.  If the District fails to act within said 30 days, the City may undertake such requested maintenance and the District shall reimburse the City for all costs associated with said maintenance,  plus a 3% administrative fee, within 30 days of submittal of an invoice to the District.  The City shall not undertake any maintenance under this provision that is estimated to exceed $2,000.   
5.4 Easement Purchase Price.  The District and the City agree that the purchase price for establishing the FERC License Easement Areas on Parcel A shall be twelve (12) cents per square foot,  in year 2011 dollars, for the FERC License Easement Areas (up to a maximum of 24.3 acres) for a total maximum purchase price of $127,000 (the “Easement Purchase Price”), or such price adjusted to reflect the year in which the Option is exercised.  The actual square footage of the FERC License Easement Areas shall be based upon the engineer-certified survey of the FERC License Easement Areas conducted pursuant to Section 5.1.  The District shall pay the City the Easement Purchase Price, within ten (10) days of the effective date of the Easement Agreement.  Unless otherwise agreed, the payment shall be made by electronic fund transfer using mutually agreed upon procedures.
5.5 The City’s Retained Rights in Parcel A.  The Option granted by the City to the District under the terms of this Agreement shall not include, and for all purposes the City shall retain all other rights in, or associated with, Parcel A, including all rights of use which rights are not specifically limited by any easement established under the Easement Agreement, or which are not fundamentally inconsistent with the easement following exercise of the Option.  Notwithstanding, the Easement Agreement shall grant, at no additional cost, the District the right to cross the City properties to access the FERC License Easement Areas for both construction of any improvements and for ongoing maintenance of projects within the FERC License Easement Areas.  
6. PARCEL B TRANSFER

6.1
Property Transfer.  Subject to Sections 7.4, within sixty (60) days of the Effective Date, the City will transfer Parcel B to the District by statutory warranty deed. The District shall pay all costs to effectuate said transfer.

6.2
Parcel Purchase Price.  The District and the City agree that the purchase price for Parcel B shall be forty thousand dollars ($40,000) in cash (the “Parcel Purchase Price”).  The District shall pay the City the Parcel Purchase Price within ten (10) days of the Property Transfer, provided that the warranty deed will not be released to the District until the City has received all funds.  Unless otherwise agreed, the payment shall be made by electronic fund transfer using mutually agreed upon procedures.
7.
PROPERTY INFORMATION  
7.1
Examination of Title.  Within six (6) months after execution of this Agreement, the City shall order preliminary title reports for Parcel B.  Within 30 days of receiving notice of the District’s intent to exercise the Option for Parcel A the City shall provide the District with a preliminary title report for Parcel A. Upon receipt of the respective preliminary title reports, the City shall provide the District with up-to-date preliminary title reports or court proceeding certificates for Parcel A and Parcel B.  Within thirty (30) days after execution of this Agreement or receipt of notice for Parcel A, the City shall also provide the following materials: 

7.1.1
copies of any existing and proposed easements, covenants, restrictions, agreements or other documents that, to the City’s knowledge, affect title to either Parcel A or Parcel B and that are not disclosed in the title reports; 

7.1.2
all surveys, plats, or plans relating to either Parcel A or Parcel B; 

7.1.3
all leases, licenses, or concessions for either Parcel A or Parcel B or any portion thereof;

7.1.4
all warranties and guarantees affecting either Parcel A or Parcel B or any portion thereof;

7.1.5
notice of any existing or threatened litigation affecting or relating to either Parcel A or Parcel B and copies of any pleadings with respect to that litigation;

7.1.6
all governmental permits and approvals obtained or held by the City with relation to either Parcel A or Parcel B; and

7.1.7
all environmental assessment reports with respect to either Parcel A or Parcel B; any known governmental correspondence, orders, requests for information or action and other legal documents that relate to the presence of hazardous materials or substances on, in, or under either Parcel A or Parcel B or any portion thereof; and any other information material to the environmental condition of either Parcel A or Parcel B. 

7.2
Inspection of Property.  Subsequent to the execution of this Agreement, the District shall have the right to enter and inspect the condition of either Parcel A or Parcel B, upon reasonable notice to the City.

7.3
Termination of Licenses.  Upon or prior to the transfer of Parcel B, the City agrees that it shall provide notice of termination of any leases, licenses, or concessions applicable to Parcel B, unless directed otherwise by the District.

7.4
Right to Reject Acceptance.  The District reserves the right, upon review of the due diligence materials and inspection of either Parcel A or Parcel B, to reject acceptance of the deed of either Parcel A or Parcel B.  The District’s acceptance of the deed of any property to be transferred is not a condition precedent to the other contractual obligations of the Parties within this Agreement; provided, however, that upon such rejection by the District of the deed of any property to be transferred in accordance with this Agreement, the City shall have no further obligation under this Section in respect to such property.
7.5
City’s Representations, Covenants, and Warranties Related to Parcel A and Parcel B.
7.5.1
Beginning upon execution of this Agreement and until the earlier of (i) the date that the City and the District execute the Easement Agreement with respect to Parcel A or (ii) the date that the Option provided by Section 5 terminates, the City shall maintain such properties in good repair in accordance with City’s current practices and shall not cause or allow waste or damage to the properties or any portions thereof, or transfer any interest or right in any of the properties to any third party.

7.5.2
Beginning upon execution of this Agreement and until the earlier of (i) the date that City conveys Parcel B to the District or (ii) the date that the District provides notice of rejection or acceptance of Parcel B, the City shall maintain such properties in good repair in accordance with the City’s current practices and shall not cause or allow waste or damage to the properties or any portions thereof, or transfer any interest or right in any of the properties to any third party.

7.5.3
The City has full power and authority to grant easements in Parcel A and convey fee simple title to Parcel B to the District.

7.5.4
To the knowledge of the City, there is no litigation pending against the City that arises out of the ownership of, or relates in any way to, either Parcel A or Parcel B. 

7.5.5
All property conveyance documents executed by the City and delivered to the District pursuant to this Agreement will be: (1) duly authorized, executed, and delivered by authorized representatives of the City; (2) legal, valid, and binding obligations of the City; and (3) with respect to Parcel B, sufficient to convey fee simple title to the District.

7.5.6
The City has received no notice of any failure of the City to comply with any applicable governmental requirements with respect to the use or occupation of either Parcel A or Parcel B, including, but not limited to, environmental, health, zoning, subdivision, or other land use requirements that have not been corrected to the satisfaction of the appropriate governmental authority, and the City has received no notice, and has no knowledge of, any non-corrected violations or investigation related to any such governmental requirement.

7.5.7
The City has received no notice of any default or breach by the City under any covenants, conditions, restrictions, rights of way or easements that may affect the City in respect to either Parcel A or Parcel B or may affect either Parcel A or Parcel B  (or any portion thereof) and no such default or breach now exists. 

7.5.8
To the knowledge of the City, there are no leases, licenses, or concessions affecting any part of either Parcel A or Parcel B other than those delivered to the District pursuant to Section 7.1, and there are no written or oral promises, understandings, or agreements between the City and any lessee, licensee, or concessionaire that have not been disclosed by the City as part of the materials provided by the City. 

7.5.9
To the knowledge of the City, there is no release, presence, or existence of any hazardous material on, in, from, or onto the properties or any portions thereof, and the City has not received any notice of any violation of any state, federal, or local environmental laws associated with either Parcel A or Parcel B.

7.5.10
All of the representations, covenants, and warranties contained in this Section 7.5 are true as of the date of execution of this Agreement and shall survive until the date of termination of this Agreement; provided, however, that all such representations, covenants, and warranties terminate on the date of termination of this Agreement and no claims based upon such representations, covenants, and warranties can be brought after that date.

8.
TERMINATION OF AGREEMENT 

8.1
Termination.
8.1.1
This Agreement may be terminated at any time by mutual written consent of the District and the City. 
8.1.2
This Agreement may be terminated by the District, in its sole discretion, if, subsequent to the Effective Date of this Agreement, FERC or a regulatory agency imposes a new material obligation to the New License through a license amendment or a regulatory action, and for that reason, the District then terminates the Settlement Agreement.  A material obligation shall mean individually or collectively, substantially affecting the District’s obligations relating to Project operations, including but not limited to costs; power generation; regulatory responsibilities; or protection, mitigation, and enhancement measures.

8.2
Parties’ Actions upon Termination.  Upon termination, this Agreement shall become null and void and there shall be no future liability or obligation based upon this Agreement on the part of any Party (or any of their respective officers, directors, commissioners, employees, agents or other representatives or affiliates).  Nothing in Section affects the effectiveness of the release and the discharge provided by the City to the District pursuant to Section 4.   

 9.
MISCELLANEOUS

9.1
Entire Agreement.  This Agreement contains the complete and exclusive agreement of the District and the City with respect to the subject matter thereof, and supersedes all discussions, negotiations, representations, warranties, commitments, offers, contracts, agreements in principle, and other writings prior to the Effective Date of this Agreement, with respect to its subject matter.
9.2
New License.  Within thirty (30) days of execution of the Agreement, the City agrees to deliver a letter to FERC, executed by the City Council, notifying FERC of the City’s full support for FERC’s incorporation, without modification, of the Settlement License Articles as enforceable articles of the Project License with a Project License term of 45 years.  The City will cooperate fully with the District to obtain a Project License which is consistent with the License Settlement Agreement.  The City agrees that, so long as this Agreement remains in effect, it will refrain from taking any position publicly or privately that indicates the District’s application should be denied or that the Settlement License Articles are deficient.
9.3
Permitting.  The Parties recognize that the District, as the Project Licensee, shall apply for and obtain all applicable federal, state, regional, and local permits, licenses authorizations, certification, determinations, and other governmental approvals (collectively referred to as “permits”) for purposes of implementing the New License.  To the extent the City is responsible for issuing any of such permits, the City shall waive all fees and conditions associated with City-issued permits for the New License.

9.4
Periodic Meetings.  The District will meet with the City every five years, or more frequently if requested by the City, to look at areas of mutual interest, including information and education relating to area recreational opportunities, public safety, newly constructed aquatic enhancements, or other areas of mutual interest.

9.5
Severability.  Should any section, paragraph, sentence, clause or phrase of this Agreement be declared unconstitutional or otherwise invalid for any reason, or should any portion of this Agreement pre-empted by state or federal law or regulation and if the rights or obligations of either Party will not be materially and adversely affected thereby, such decision or pre-emption shall not affect the validity of the remaining portions of this Agreement.
9.6
Dispute Resolution.  In the event of any dispute between the Parties concerning the interpretation or implementation of any aspect of this Agreement, the Parties agree to engage in good faith negotiations for a period of at least thirty (30) days in an effort to resolve the dispute.  Notification of the dispute must be in writing to the other Party, and the 30-day negotiating period will begin upon notification as described in paragraph 9.7.  During the 30-day period, any Party may request the services of a professional mediator to assist in resolving the dispute, with such mediator to be selected by the disputing Parties.  The Party requesting such services shall cover the costs unless there is an agreement among the disputing Parties to share costs.  In the event that resolution cannot be reached within the 30-day negotiating period, then either Party may seek remedy for alleged violations as described in Section 9.6.
9.7
Remedy for Alleged Violations.  No Party shall seek relief in any other forum for noncompliance with this Agreement unless and until the requirements of section 9.6 have been met.  If dispute resolution is not successful, any Party may seek judicial enforcement of the terms of this Agreement.  Each Party agrees that monetary damages shall not be a remedy for breach of this Agreement and that a Party shall be entitled to seek injunctive or other equitable relief to remedy any breach of this Agreement.  
9.8
Notice.  Unless otherwise provided herein, all notices given by any Party to the other in connection herewith shall be in writing and shall either be delivered in person or by facsimile to the facsimile number listed below with telephonic confirmation.  Notice delivered in person shall be deemed to have been properly given and received on the date delivered, so long as delivered during normal business hours.  Notice delivered by facsimile is complete on transmission when made prior to 5:00 p.m. on a business day.  Notice delivered by facsimile made on a Saturday, Sunday, holiday, or after 5:00 p.m. on any other day shall be deemed complete at 9 a.m. on the first business day thereafter.  Notification of changes in the contact person must be made in writing and delivered to all other contact persons.

For the District:
Assistant General Manager, Water and Generation

2320 California Street

PO Box 1107

Everett, WA 98206-1107

Tel: (425) 783-1000
For the City:


City Administrator



319 Main Street, Suite 200



Sultan, WA 98294


Tel: (360) 793-2231

9.9
No Third Party Beneficiaries.  Without limiting the applicability of rights granted to the public pursuant to applicable law, this Agreement shall not create any right or interest in the public, or any member thereof, as a third party beneficiary hereof, and shall not authorize any entity other than the District and the City to maintain a suit at law or equity pursuant to this Agreement.  The duties, obligations and responsibilities of the District and the City with respect to third parties shall remain as imposed under applicable law.

9.10
Expenses.  Each Party shall use its own resources in asserting its rights and performing its obligations under this Agreement, and no Party shall be required to reimburse the other Party for any expense or cost incurred hereunder.

9.11
Successors and Assigns.  This Agreement shall apply to, and be binding on, and inure to the benefit of the District and the City and their successors and assigns, unless otherwise specified in this Agreement.

9.12
Change in Ownership of Projects.  No change in ownership of the Project or transfer of the New License by the District shall in any way modify or otherwise affect the City's interests, rights, benefits, responsibilities or obligations under this Agreement.  

9.13
Notice of Delay or Inability to Perform – Force Majeure.  No Party shall be in breach of its obligations or liable to any other Party for breach of this Agreement as a result of a failure to perform if said performance is made impracticable due to an event of Force Majeure.  The term “Force Majeure” means any cause reasonably beyond the Party’s control, whether unforeseen, foreseen, foreseeable, or unforeseeable, including but not limited to: acts of God, fire, war, insurrection, civil disturbance, explosion; adverse weather conditions that could not be reasonably anticipated causing unusual delay in transportation and/or field work activities; restraint by court order or order of public authority; inability to obtain, after exercise of reasonable diligence and timely submittal of all applicable application, any necessary authorizations, approvals, permits, or licenses due to action or inaction of any governmental agency or authority; or labor disputes or strikes which are reasonably beyond the control of the Party seeking excuse from performance.  The Party whose performance is affected by Force Majeure shall notify the other Party as soon as reasonably practicable.  This notice shall include: (1) a description of the event causing the delay or anticipated delay; (2) an estimate of the anticipated length of the delay; (3) a description of the measures taken or to be taken to avoid or minimize the delay; and (4) a proposed timetable for the implementation of the measures or performance of the obligation.  The affected entity shall make all reasonable efforts to promptly resume performance of the obligation.  It shall provide verbal and written notice when it resumes performance of the obligation.

9.14
Waiver.  The failure of the District or the City to insist, on any occasion, upon strict performance of any provision of this Agreement shall not be considered a waiver of any obligation, right or duty of, or imposed upon, such entity.

9.15
Governing Law.  This Agreement shall be governed by and construed in accordance with the laws of the State of Washington.  

9.16
No Changes to Existing Contracts and Agreements.  This Agreement is entirely separate from and independent of other contracts and agreements among the District and the City.  This Agreement does not and will not be deemed to change any rights or obligations under previously executed contracts or agreements between or among the District and the City except as may be provided herein.

9.17
Section Titles for Convenience Only.  The titles for the Sections of this Agreement are used only for convenience of reference and organization, and shall not be used to modify, explain, or interpret any of the provisions of this Agreement or the intentions of the District and the City.  This Agreement has been jointly drafted by the District and the City and therefore shall be construed according to its plain meaning and not for or against any Party.
10.
EXECUTION OF THE AGREEMENT
Each signatory to this Agreement certifies that he or she is authorized to execute this

Agreement and to legally bind the entity he or she represents, and that such entity shall be fully bound by the terms hereof upon such signature without any further act, approval, or authorization by such entity.

IN WITNESS THEREOF,

The District and the City, through their duly authorized representatives, have caused this Agreement to be executed as of the date set forth in this Agreement.

Public Utility District No. 1 of Snohomish County, Washington

                                                         

Date: ______________________
by:
  Steven J. Klein, General Manager
City of Sultan, Washington
                                                         

Date: ______________________
by:
  Carolyn Eslick, Mayor
Attest:

________________________________

Date: ______________________

by: Laura Koenig, City Clerk





Approved as to form:
________________________________

Date: ______________________

by:
Margaret King, City Attorney






DRAFT – CONFIDENTIAL SETTLEMENT DOCUMENT

SEPTEMBER 25, 2009

GRANT DEED OF EASEMENT 


THIS GRANT DEED OF EASEMENT (the “Easement Agreement,”) is entered into this ___ day of ______, 20__ between the City of Sultan, Washington (the “Grantor”) and the Public Utility District No. 1 of Snohomish County, Washington (the “Grantee”).

RECITALS


WHEREAS, the Grantor is the owner of fee simple title to certain real property (the “Property”) located in Snohomish County, Washington, more particularly described in Exhibit A, attached hereto and incorporated herein by this reference; 


WHEREAS, the Grantee is the operator of the Jackson Hydroelectric Project, FERC Project No. 2157 (“Project”).  On ______, the Federal Energy Regulatory Commission (“FERC”) issued a new license to the Grantee for the continued operation of the Project (“New License”);

WHEREAS, the Grantee and Grantor are signatories to the Licensing Settlement Agreement for the Jackson Hydroelectric Project which was submitted to FERC on _______ (“FERC Settlement Agreement”);

WHEREAS, Grantee has obtained an option to acquire an easement (the “Easement”) on up to a maximum of 24.3 acres of the Property, for the purpose of constructing and maintaining new Sultan River side channels, large woody debris structures and other habitat improvements as may be required by the New License, under that certain Off-License Agreement between the Grantor and Grantee dated October __, 2009 (the “Option Agreement”); and


WHEREAS, on ________, Grantee exercised its option right to acquire the Easement on the Property in accordance with the terms set forth herein.

TERMS OF AGREEMENT


NOW, THEREFORE, in consideration of the mutual promises and other good and valuable consideration, the receipt and sufficiency of which is hereby acknowledged, Grantor and Grantee hereby agree as follows:


1.
Recitals.  The recitals set forth above are incorporated in this Easement Agreement as if fully set forth herein.

2.
Conveyance.  Grantor hereby grants and conveys to the Grantee a non-exclusive Easement in perpetuity on and within portions of the Property, as described in Exhibit A and as depicted in Exhibit B, attached hereto and incorporated herein by this reference (the “FERC License Easement Areas”).  The scope of this Easement is set forth in this Easement Agreement.


3.
Easement Purchase Price.  Grantee shall pay Grantor the sum of 

[$______________] for the Easement within ten (10) days of the effective date of this Easement Agreement as established in accordance with the terms of the Option Agreement.


4.
Purpose of the Easement.  Grantor is the fee simple title owner of the Property.  Grantor and Grantee intend that the Easement located on the Property is for the purpose of constructing and maintaining new Sultan River side channels, large woody debris structures and other habitat improvements as may be required by the New License.  The City and/or its successors in interest shall retain all other rights in, or associated with, Parcel A, including all rights that are not specifically limited by the easement restrictions or which are fundamentally consistent with such easement restrictions following the exercise of the Option.  

5.
Prohibited Actions.  Except as otherwise stated herein, any activity on or use of the Easement that is detrimental to the Purpose of the Easement is expressly prohibited.  By way of example, the following activities and uses are explicitly restricted:



a.
Development.  Except as otherwise agreed to by the Grantee, any excavation or development by the Grantor in the FERC License Easement Areas is prohibited.



b.
Vegetation.  Except as otherwise agreed to by the Grantee, the Grantor shall not remove or otherwise destroy any trees, plants, or other vegetation, or apply any pesticides or herbicides within the FERC License Easement Areas.



c.
Land Surface Alteration.  Except as otherwise agreed to by the Grantee, any topographic changes, extraction of subsurface materials, mining, construction, or widening of roads or driveways, construction of trails, or alteration of the natural landscape or wetlands of the property within the FERC License Easement Areas by excavating, filling, drainage, tilling, ditching, or any other means by the Grantor is prohibited.  



d.
Dumping.   Except as otherwise agreed to by the parties, dumping or placement upon the FERC License Easement Areas of ashes, trash, garbage, sewage, sawdust, trees, brush, manure, discarded or salvageable materials including junk cars or any solid waste material as defined by Chapter 70.95 RCW, or any offensive or hazardous materials is prohibited.



e.
Water Courses and Wetlands.  Except as otherwise agreed to by the Grantee, natural water courses, wetlands, streams, springs, lakes, ponds, marshes, sloughs, swales, swamps, or potholes now existing or hereafter occurring within the FERC License Easement Areas shall not be drained or otherwise altered including draining, ditching, tilling, filling in with earth or other material, or burning any areas covered by marsh vegetation by the Grantor.  



f.
Division.  Any further division or subdivision of the Property or the Easement is prohibited without the advance written approval of the Grantee.  


6.
Rights and Obligations of the Grantee.  The Grantor confers the following rights upon the Grantee regarding the Easement.  The Grantee agrees to the following obligations regarding the Easement.



a.
Right to Enter.  The Grantee or Grantee’s designee shall have the right to enter the Easement Areas.  Grantor will set aside an access easement of minimum size so as to allow Grantee access to the FERC License Easement Areas.  The Grantee may not, however, unreasonably interfere with the Grantor’s use, development and quiet enjoyment of the Property.     


b.
Access.  The Grantee shall establish reasonable access to portions of the existing side channels located on Parcel A and will re-vegetate access routes after the District’s projects are complete;

c.
Confer with Grantor.  The Grantee shall confer with the Grantor on all proposed construction projects within the Property for purposes of enhancing the quality of the projects for public recreation and safety.  Such enhancements may include a chain link fence around the ballpark outfield, pedestrian foot bridges, culverts under roads, restoration of facilities where existing improvements are disturbed, properly designed trails and native landscaping on disturbed areas.  In designing projects within the FERC License Easement Areas, to the extent reasonably feasible, the Grantee shall minimize the removal of existing trees, maximize the removal of the existing blackberry infestation, and improve aquatic and terrestrial habitat.


d.
Drainage.  The Grantee shall be responsible for any unanticipated negative effects relating to the Grantee’s projects affecting drainage to the existing baseball and soccer fields.  The Grantee, in cooperation with the Grantor, shall perform baseline drainage studies to determine ground water depth and drainage characteristics of the fields.  This study shall be relied upon to determine whether a construction project adversely affects drainage of the existing baseball and soccer fields.  

e.
Right to Preserve.  The Grantee has the right to prevent any activity on or use of the FERC License Easement Areas that is inconsistent with the terms or purposes of this Easement Agreement.



f.
Right to Require Restoration.  The Grantee has the right to require restoration of the areas or features of the FERC License Easement Areas that are damaged by activity inconsistent with this Easement Agreement by the responsible party(ies).



g.
Signs.  The Grantee has the right to place signs on the Easement, which signs shall be acceptable to Grantor in its reasonable discretion, to identify the land areas that are protected by the Easement, provided the size and/or number of signs do not exceed those customarily used in the area for the intended purposes.


h.
Obligation to Develop and Maintain.  The Grantee shall maintain all Grantee-installed structures on the Property for the duration of the Easement, including responding to Grantor’s reasonable requests for maintenance.  This shall include maintaining all new fences, bridges or other structures built as part of any final design; selective project maintenance to ensure operations benefit aquatic and terrestrial resources; and other maintenance required specifically as part of these projects.


7.
Grantor’s Permitted Uses and Reserved Rights.  The Grantor retains all ownership rights in the Property, including all rights of use which rights are not expressly restricted by this Easement Agreement, or which are not fundamentally inconsistent with the Easement.  In particular, the following rights are reserved:



a.
Right to Convey.  The Grantor retains the right to sell, lease, transfer, develop, mortgage, bequeath, devise or donate the Property, as well as the right to establish real property tax relief.  Any conveyance will remain subject to the terms and conditions of this Easement Agreement and Deed and the subsequent interest holder will be bound by the terms and conditions of this Easement Agreement and Deed.  Any time the Property or a portion thereof is transferred by Grantor to any third party, Grantor shall notify Grantee in writing within five (5) business days after the closing using the form in Exhibit ___ attached hereto and made a part of this Easement Agreement and Deed.  Notice of Transfer of Property shall expressly refer to this Easement Agreement and Deed and include a copy of the new ownership deed.   



b.
Right to Maintain and Replace Existing Structures.  The Grantor retains the right to maintain, remove, renovate, and replace the existing structure(s) or construct new structures within the area allowed for development on the Property.  



c.
Reserved Development Rights.  Grantor reserves the right to undertake any of the following activities and to grant to third parties the right to undertake any of the following activities, so long as such activities do not materially and adversely affect the uses and protection of the FERC License Easement Areas effected by this Easement Agreement:  the right to subdivide, plat and adjust lot line boundaries within the Property from time to time, provided the perimeter legal description of the FERC License Easement Areas is not altered.  Nothing contained in this instrument shall preclude Grantor from undertaking any development activities of any nature on adjacent parcels of land owned by Grantor or any other properties of Grantor from time to time, including the erection of viewing platforms on adjacent lands.



d.
Other Uses.  The Grantor may use the area encompassing the FERC License Easement Areas insofar as such use is consistent with the rights, privileges, restrictions and covenants contained herein.  


8.
Grantee’s Remedies.  This section addresses remedies of the Grantee and the limitations on these remedies.  


a.
Delay in Enforcement.  A delay in enforcement shall not be construed as a waiver of the Grantee’s right to enforce the terms of this Easement Agreement.



b.
Notice and Demand.  If the Grantee determines that the Grantor is in violation of this Easement Agreement, or that a violation is threatened, the Grantee may provide written notice to the Grantor unless the violation constitutes immediate and irreparable harm.  The written notice will identify the violation and request corrective action to cure the violation.



c.
Failure to Act.  If the Grantor continues to violate this Easement Agreement following notice from the Grantee or Designee, the Grantee may bring an action in law or in equity to enforce the terms of the Easement Agreement.  The Grantee is also entitled to enjoin the violation through injunctive relief, seek specific performance, declaratory relief, restitution, reimbursement of expenses or an order compelling restoration of the Easement Agreement.  If a court determines that the Grantor has failed to comply with this Easement Agreement, then the Grantor also agrees to reimburse all reasonable costs and attorney fees incurred by the Grantee or Designee in compelling such compliance.  If, on the other hand, a court determines that Grantor has not violated the Easement Agreement, Grantee or Designee shall immediately reimburse all reasonable costs and attorney’s fees incurred by Grantor in defending any such action.  



d.
Actual or Threatened Noncompliance.  Grantor acknowledges that actual or threatened events of noncompliance under this Easement Agreement may constitute immediate and irreparable harm.  The Grantee is entitled to invoke the equitable jurisdiction of the court to enforce this Easement Agreement, provided Grantee is able to meet its burden of proof and all statutory requirements for an award of equitable relief.  



f.
Cumulative Remedies.  The preceding remedies of the Grantee are cumulative.  Any, or all, of the remedies may be invoked by the Grantee if there is an actual or threatened violation of this Easement Agreement.


9.   
Ownership Costs and Liabilities.  In acquiring this Easement, the Grantee shall have no liability or other obligation for costs, liabilities, taxes, or insurance of any kind related to the Property, other than costs and expenses associated with any development or mitigation actions required to establish the Easement, as well as funding for maintenance, protection and access to the Easement during its existence.  More specifically, and not by way of limitation, Grantor shall be solely responsible for the following liabilities and obligations.



a. 
Taxes.  Grantor shall continue to be responsible for payment of all real property taxes and assessments levied against the Property.  If Grantee is ever required to pay any real property taxes or assessments on its Easement on the Property, Grantor will reimburse Grantee for the same.  If for any reason, Grantor fails to pay any taxes, assessments, or similar requisite charges, Grantee may pay such taxes, assessments or similar requisite charges and may bring an action against Grantor to recover all such taxes, assessments and similar charges plus interest thereon at the rate charged delinquent property taxes by the Snohomish County Assessor’s Office, or other entity charged with the collection of such taxes and assessments.



b.
Liabilities.  Grantor shall indemnify, defend and hold harmless Grantee and its members, directors, employees, agents, contractors and Designee(s) (collectively, the “Indemnified Parties”) harmless from and against any and all loss, damage, costs or expense, including reasonable attorneys’ fees, arising out of, or in any way related to: (i) injury to or death of any person, or damage to property, occurring on or about or related to the Property and caused by the Grantor, unless due solely to the negligent, willful or wanton act or omission of the Indemnified Parties; (ii) the obligations under this Section or (iii) the presence or release of hazardous materials or hazardous substances or dangerous wastes, as those terms are defined under federal and Washington laws and regulations, on, under, or about the Protected Property, during Grantor’s ownership of the Property, or other failure to comply with any state, federal, or local law, regulation, or requirement, including CERCLA, MTCA and state dangerous waste statutes, by Grantor in any way affecting, involving, or relating to the Property.  Grantee shall indemnify, defend and hold Grantor and its members, assigns, successors and heirs harmless from and against any and all loss, damage, costs or expense, including reasonable attorneys’ fees, arising out of or in any way related to (i) injury to or death of any person, or damage to property or the Property, occurring on or about or related to the Property arising out the Indemnified Parties’ actions on the Property; or (ii) the obligations of Grantee or the Indemnified Parties under this Easement Agreement.


10.
Termination.  The Easement may be extinguished only by an unexpected change in condition which causes it to be impossible to fulfill the Easement’s purposes, or by exercise of eminent domain.  If subsequent circumstances render all purposes of the Easement impossible to fulfill, then this Easement may be partially or entirely terminated by the parties’ mutual agreement, or by judicial proceedings.  Grantee shall have no compensable interest in this Easement under such circumstances and Grantee acknowledges the same.  If the Easement Area is taken, in whole or in part, by power of eminent domain, Grantee shall not be entitled to any compensation and the entirety of any compensation award shall belong to Grantor.  Should this Easement be terminated, Grantee shall have no obligation to remove any improvements constructed and/or maintained thereon.

11.
Notices.  Unless otherwise provided herein, all notices given by any Party to the other in connection herewith shall be in writing and shall either be delivered in person or by facsimile to the facsimile number listed below with telephonic confirmation.  Notice delivered in person shall be deemed to have been properly given and received on the date delivered, so long as delivered during normal business hours.  Notice delivered by facsimile is complete on transmission when made prior to 5:00 p.m. on a business day.  Notice delivered by facsimile made on a Saturday, Sunday, holiday, or after 5:00 p.m. on any other day shall be deemed complete at 9 a.m. on the first business day thereafter.  Notification of changes in the contact person must be made in writing and delivered to all other contact persons.

For Grantee:
2320 California Street

PO Box 1107

Everett, WA 98206-1107

Tel: (425) 783-1000

Fax:
For Grantor:


12.
Severability.  If any portion of this Easement Agreement is determined to be invalid, the remaining provisions shall remain in full force and effect.


13.  
Perpetual Duration; Successors.  The Easement shall be a servitude running with the land in perpetuity.  The provisions of this Easement Agreement that apply to Grantor and Grantee shall also apply to their respective agents, heirs, executors, administrators, assigns, and all other successors as their interests may appear. All subsequent owners of the Property are bound to all provisions of this Easement Agreement to the same extent as the current property owner.  

14.
Termination Rights and Obligations.  A party’s rights and obligations under this Easement Agreement terminate upon transfer of that party’s interest in the Property or the Easement; provided, however, that all liability for acts or omissions occurring prior to transfer will survive the transfer.


15.
Washington Law.  This Easement Agreement shall be governed by and construed in accordance with the laws of the State of Washington.  


16.
Entire Agreement.  This Easement Agreement contains the complete and exclusive agreement of the Grantor and Grantee with respect to the subject matter thereof, and supersedes all discussions, negotiations, representations, warranties, commitments, offers, contracts, agreements in principle, and other writings prior to the Effective Date of this Easement Agreement, with respect to its subject matter.


17.
Recording.  Grantee shall record this Easement Agreement in a timely fashion in the official records of Snohomish County, Washington, and Grantee may re-record it at any time as may be required to preserve its rights in the Easement Agreement and Deed.


18.
No Third Party Beneficiaries.  Without limiting the applicability of rights granted to the public pursuant to applicable law, this Easement Agreement shall not create any right or interest in the public, or any member thereof, as a third party beneficiary hereof, and shall not authorize any entity other than the Grantor and Grantee to maintain a suit at law or equity pursuant to this Easement Agreement.  The duties, obligations and responsibilities of the Grantor and Grantee with respect to third parties shall remain as imposed under applicable law.


19.
Joint and Several Liability.  If Grantor at any time owns the Property in joint tenancy or tenancy in common, Grantor shall be jointly and severally liable for all obligations set forth in this Easement Agreement and Deed.  

IN WITNESS THEREOF, the Grantor and Grantee, through their duly authorized representatives, have caused this Agreement to be executed as of the date set forth in this Agreement.

[SIGNATURES ON NEXT PAGE]

IN WITNESS WHEREOF, Grantor and Grantee, intending to legally bind themselves, have set their hands on the date first written above.








GRANTOR:








By:________________________










(Name)

STATE OF WASHINGTON 
)






)ss.

COUNTY OF ____________
)


The foregoing instrument was acknowledged before me this ___ day of ______, 20___, by _____________(Grantor’s Name)__________ in his/her individual capacity as a [Member of Willow Grove LLC][the owner of the Property].








__________________________








Notary Public








Residing in_________________








My commission expires_______








GRANTEE:







By:________________________










(Name)

STATE OF WASHINGTON 
)






)ss.

COUNTY OF ____________
)

The foregoing instrument was acknowledged before me this ___ day of ______, 20___, by _____________(Grantee)__________ in his/ her capacity as an officer of the Grantee, authorized to execute the foregoing document.








__________________________








Notary Public








Residing in_________________








My commission expires_______

EXHIBIT A

LEGAL DESCRIPTION OR SURVEY SHOWING 

EASEMENT AND BUILDING AREA

ON PROPERTY

EXHIBIT B 

EXHIBIT C 

EXHIBIT D

SAMPLE NOTICE OF TRANSFER OF PROPERTY BY GRANTOR

To:

Grantee or Grantee’s Designee or Assignee

From:

[Insert Name of fee owner of Property] (“Grantor”)

Pursuant to Section 8 of the Easement Agreement and Deed recorded ________[date]________ under reception number ________, Grantee is hereby notified by Grantor of the transfer of the fee simple interest in the subject Property legally described in Exhibit A attached hereto effective as of [date of closing] to [insert name of new Grantor], who can be reached at [insert name, legal address, phone and fax number].  Also pursuant to Section 8 of the aforementioned Easement Agreement and Deed, a copy of the new ownership deed is attached.








GRANTOR:







By:______________________









Name/Title

STATE OF WASHINGTON 
)






)ss.

COUNTY OF ____________
)


The foregoing instrument was acknowledged before me this ___ day of ______, 200__, by _____________(Grantor’s Name)__________ in his/her individual capacity as a [ the current owner of the Property].








__________________________








Notary Public








Residing in_________________








My commission expires_______

SULTAN CITY COUNCIL 

AGENDA ITEM COVER SHEET

ITEM NO:                     Action A 7



DATE:
October 15, 2009



SUBJECT:
Snohomish County Jail Services Contract
 
CONTACT PERSON:
Jeff Brand, Police Chief


ISSUE: Our Jail services contract with Snohomish County expires at the end of 2009 and the County has asked us to review and agree to a new four year contract for services.  We must have a signed jail services contracts in place to book and house all misdemeanor and gross misdemeanor suspects and inmates.    

STAFF RECOMMENDATION:  

· Review attached “final 2010 Jail Services Contract and authorize mayor Eslick to sign and return the document. 

· Allow city staff to contact staff from other city and county jails to solicit other possible options for housing Sultan Inmates at the most reasonable cost.        
.

SUMMARY: On December 31, 2009 our Jail Services Contract with the Snohomish County Sheriff’s Office expires and Chief Mike Baird of the Snohomish County Sheriff’s Office Corrections Bureau has forwarded a “final” contract to all cities within Snohomish County, for review and agreement. 

Chief Bard had forwarded a “draft contract” in August and has since been meeting with city staff from around the county to discuss concerns we have with the “draft” contract.  The main point of concerns was in the area of disputed billings and how they were to be paid and a method of dispute resolution.  The “final” jail contract addresses those issues to staff’s satisfaction.        

The Snohomish County Jail has made other changes including removal of the three tiers of contract which allowed some cities with more robust budgets to secure a higher level of service than other cities.  The tier system would require smaller cities to remove their inmates from the County Jail before larger cities, if the jail were overcrowded.  The old contract did not give as many “Community Corrections” alternatives to incarcerations.   

Because of the climbing costs of booking and incarceration of city prisoners, Sultan and many other cities have looked to other city and county jails such as Chelan County for jail services contracts at a lower cost.  

Sheriff Lovick has stated that he wants to be the jail service provider for all Snohomish County cities and by meeting with other police chiefs and city officials within Snohomish County we have been able to collectively discuss the “draft” contract and identify changes that are beneficial to all the cities.  

Current “Draft” contract language does not include a process for billing dispute resolution or form an oversight committee, including contract city staff and staff believes both should be included in the contract.  The Association of Washington Cities (AWC) also suggests wording related to “right of inspections”, “Removal of Prisoner from Jail” and other language be added to the contract.   

FISCAL IMPACT:


This contract calls for a booking fee of $90 per prisoner, $62.50 per day for prisoner maintenance, $16 per day for home monitoring and $42 per prisoner that is in work release or in-custody work crews, in 2010.  These charges represent a slight decrease in the booking fee and a slight increase in the daily maintenance fee.  It also adds the option of community corrections for $42 per day.  

According to Snohomish County Jail data, Sultan has an average of 7.68 misdemeanor bookings per month and an average 4.48 adult population per day. 

The contract also calls for yearly cost of living increases of the fees, equal to the Seattle-Tacoma-Bremerton Consumer Price Increase (CPI), not to exceed a 3% increase yearly.    

Our current Jail Services contract has stated the City of Sultan is responsible for any “necessary medical services to city inmates, beyond routine medical examinations, tests, procedures and prescriptions” but the County has not had a mechanism to track those charges so they have not been billing cities.  The jail now has a tracking method and plan to begin charging appropriate costs back to contract cities.  According to Chief Baird, Sultan did not have any “chargeable” medical costs for prisoners in 2009 but there is no other historic medical billing information so we don’t know what this cost may be in the future.             

RECOMMENDED ACTION:  


Direct Mayor Eslick to sign the attached 2010 – 2014 jail services contract and allow us to contact other municipal and county jail facilities to solicit costs, terms and interests in a jail services contract with Sultan and continue to negotiate a Jail Services Contract with Snohomish County.  

ATTACHMENT  
A. Interlocal Agreement for Jail Services 2010-2014   
INTERLOCAL AGREEMENT FOR JAIL SERVICES

THIS INTERLOCAL AGREEMENT FOR JAIL SERVICES (the “Agreement”) is entered into by and between SNOHOMISH COUNTY, a political subdivision of the State of Washington (hereinafter COUNTY) and the City of [SULTAN], a municipal corporation of the State of Washington (hereinafter CITY).
NOW, THEREFORE, in accordance with the Interlocal Cooperation Act (Chapter 39.34 RCW) and the City and County Jails Act (Chapter 70.48 RCW), the COUNTY and CITY hereby agree as follows:

Section 1
Definitions
A. The term “Jail” means a COUNTY operated facility primarily designed, staffed, and used for the housing of adults charged or convicted of a criminal offense; for the punishment, correction, and rehabilitation of offenders convicted of a criminal offense; or for confinement during a criminal investigation or for civil detention to enforce a court order.  Upon the date of the execution of this Agreement, Jail includes the Snohomish County Main Jail and Community Corrections.
B. The term “Book” means the act of registering, screening and examining inmates for confinement in the Jail; inventorying and safekeeping inmates’ personal property; maintaining all computerized records of arrest; performing warrant checks; and all other activities associated with processing an inmate for confinement.

C. The term “CITY Inmate” means a person Booked or housed in the Jail for whom the CITY is a billable agency under the procedure set out in Section 6.  

D. The term “COUNTY Inmate” means any person Booked or housed in the Jail who is not a CITY Inmate.

E. The term “Bureau Chief” means the Corrections Bureau Chief, Snohomish County Sheriff’s Office.

F. The term “CITY Municipal Code” means the Municipal Code of the CITY signing this Agreement.

G. The term “CITY Municipal Court” means the Court of Limited Jurisdiction charged with hearing violations of the CITY Municipal Code, including any division of the COUNTY District Court acting for the CITY via a service contract.

H. The term “Cities” means collectively all cities that have executed Interlocal Agreements for Jail Services with the COUNTY in substantially the same form as this Agreement.

I. The term “Force Majeure” means war, civil unrest, and any natural event outside of the party’s reasonable control, including fire, storm, flood, earthquake or other act of nature.

J. The term “Business Day” means Monday through Friday, 8:00 a.m. until 5:00 p.m. excluding COUNTY recognized holidays,

K. The term “maximum allowable population level” means the greatest allowable number of inmates that can be held in the Jail in a safe, secure humane manner.  The maximum allowable population level shall be determined by the Sheriff or his designee.

Section 2
Purpose
Under the authority of Chapter 70.48 RCW, the COUNTY maintains a Jail.  The CITY from time to time desires to confine CITY inmates in the COUNTY Jail.  In return for payment as specified in Section 9, the COUNTY agrees to furnish its facilities and personnel for confinement of CITY prisoners subject to the terms of this agreement.  Community Corrections options will also be made available to qualifying CITY Inmates based on rules and conditions as laid out in Exhibit B, attached hereto and incorporated herein by reference.

Section 3
Term

This Agreement shall be in effect from the date of signature and shall continue until December 31, 2014, or until terminated by either party in accordance with Section 4, PROVIDED that the COUNTY’S obligations are contingent upon local legislative appropriation of necessary funds in accordance with applicable laws and the Snohomish County Charter.  

Section 4
Termination


In the event that either party desires to terminate this agreement, one (1) year’s written notice shall be provided to the other party.  

Section 5
Population Level Limitation 
In the event that the Jail’s maximum acceptable population level is reached, inmates who are confined on Snohomish County charges or commitments will have first priority.  In the event that inmate’s are required to leave the Jail, out-of-county inmates shall be the first inmates removed.  Every effort will be made to manage the average daily population (ADP), including booking restrictions as a method to lower the ADP.  The Bureau Chief shall have final authority on reduction measures.   
Section 6
Placing CITY Inmates in Jail by Law Enforcement Personnel
Subject to the conditions stated herein, and the constraints listed in the previous sections, the COUNTY will accept arrested persons delivered to the Jail for confinement, including persons arrested for, or convicted of, violations of the CITY Municipal Code and will hold them until such time as they are lawfully discharged from custody pursuant to law, or returned to the custody of the CITY.  

A. CITY law enforcement personnel will follow all Jail procedures when presenting arrested persons for Booking.
B. The Jail will not receive a person into custody until the officer having custody of the person provides the Jail with proper documentation of the Jail’s legal basis to hold the person in custody.  Proper documentation will consist of an arrest warrant, the order of a court of competent jurisdiction, or a properly completed Notice of Arrest on the form provided by the court into which the person is being cited.  
C. An arrested person will not be considered a CITY Inmate for purposes of this Agreement until transfer of custody is complete.  Transfer of custody from CITY law enforcement personnel to the Jail will not occur until the Jail receives both the legal basis to hold the arrested person and has medically cleared the arrested person as “fit for Jail”. The Bureau Chief shall have final authority on all “fir for Jail” determinations.   
D. A CITY police officer may request that a person be Booked for information purposes only (I.D. Booking), in which case, the person will be Booked and immediately thereafter returned to the custody of the CITY police officer.
E. Conditions under which an inmate is billable to a CITY:
a. Inmate Status:  An inmate is billable to a CITY during the time period when:
i. The inmate is being held on violation of a misdemeanor or gross misdemeanor or on a warrant or court order issued by the CITY’s Municipal Court; 
ii. The inmate is not being held on any active County felony charge; and 
iii. The inmate is not a Federal inmate who can be removed by the Federal agency without regard to local charges.
b. An inmate is also billable to a CITY during the time when:
i. The inmate is billable to a CITY in accordance with Section 6(E)(a); and;
ii. The inmate is being held by the State for a violation of the Offender Accountability Act and the CITY will not allow the State to move the inmate.
F. Active vs. Inactive Charges:  A charge is considered inactive and not relevant for billing purposes when:
a. The inmate receives a personal recognizant release, posts bail or finishes serving a sentence on that charge; or
b. The charge is dismissed, not filed or otherwise withdrawn; or
c. The charge carries a consecutive sentence the prisoner has not yet begun to serve; or 
d. The agency with jurisdiction on that charge cannot remove the inmate to its own facility until other charges requiring the inmate’s custody in the Jail are satisfied.
G. Booking Fees:  Booking fees are assessed against the Cities or agencies billable at time of Booking.  A CITY that becomes billable only when Booking charges become inactive or when new charges are added is not responsible for any part of the Booking fee.
H. A City will not be billed for subsequent Bookings when the inmate: 

a. Returns from a furlough or temporary removal order, unless the inmate is arrested and charged with escape for failing to return voluntarily; or
b. Is serving a sentence on weekends; or
c. Has more charges than can be contained in single Booking record, requiring the creation of a new Booking.
I. The CITY will be billed for a subsequent Booking following a break in custody when the inmate:

a. Is Booked on new charges; or
b. Returns to custody on a warrant or bond surrender or to serve a sentence on a charge on which the inmate was previously Booked; or
c. Did not return voluntarily from a court ordered temporary removal order or furlough but rather was returned under arrest and charged with escape.
Section 7
Walk-In Commitments

A. Subject to the conditions stated herein, the COUNTY will accept persons sentenced to a term of confinement to Jail by a CITY Municipal Court, including persons convicted of violations of the CITY Municipal Code and will hold them until such time as they are lawfully discharged from custody pursuant to law and the terms of the judicial Order of Commitment, or returned to the custody of the CITY.  
B. A person reporting for commitment will not be Booked until a valid judicial Order of Commitment has been received from the CITY Municipal Court.
C. A person reporting for commitment will not be considered a CITY inmate for the purposes of this Agreement until the person is accepted for Booking.  Acceptance for Booking will occur when the Jail receives an Order of Commitment and has medically cleared the person reporting for commitment as “fit for Jail”.  In the event that a person reporting for commitment is not accepted for Booking, the Jail will notify the CITY Municipal Court of the person’s non-acceptance and the reason for the non-acceptance.  Notification will occur on the same day if the non-acceptance occurs during a Business Day or on the following Business Day if the non-acceptance occurs after the end of a Business Day.
Section 8
Rules Relating to Prisoners in Custody.

A. Persons convicted of violations of the CITY Municipal Code may earn early release time of up to one third of the total sentence as authorized by Chapter 9.94A RCW.
B. Investigators directed by the CITY attorney and CITY police officers will have the right to interview CITY inmates inside the confines of the Jail, subject to necessary operational and security rules.  Interview rooms will be made available as appropriate to CITY police officers in equal priority with those of other CITY police departments.
C. CITY Inmates will be under the complete charge of the COUNTY and subject to all applicable rules of the Jail, including any emergency security rules imposed by the Bureau Chief.  It is expressly agreed by the CITY that visitation and telephone privileges of CITY inmates, if any, will be the same as COUNTY inmates and subject to applicable requirements of law.
D. The Jail will be administered by the COUNTY in accordance with the rules and regulations of the COUNTY, COUNTY ordinances and in accordance with the rules and regulations of any agency of the State of Washington empowered to make rules governing the administration of county jails.
E. CITY Inmates may be made inmate workers at the discretion of the COUNTY, and such inmates may be allowed by the COUNTY to work on public property.  
F. The COUNTY will provide transportation of CITY inmates to the following courts for arraignment, trial or other hearing as required by the following Divisions of the Snohomish County District Court: Cascade Division, Everett Division, Evergreen Division and South Division, PROVIDED that should the COUNTY consolidate all in-custody District Court matters into one Division of the District Court, then the COUNTY will provide transportation only to the consolidated court location. Nothing in this Agreement shall be construed to prevent the CITY from transporting its own inmates to and from a court appearance.  The COUNTY will provide transportation of CITY inmates to and from medical facilities when the Jail Medical Supervisor has determined that such treatment is necessary under Section 9(d). The CITY will furnish all other transportation of CITY Inmates.  
Section 9
Fees
A. The CITY will pay the COUNTY fees for services as follows:
a. Booking Fee:  A Booking Fee shall be assessed for the Booking of CITY Inmates by or on behalf of the CITY into the Jail.  It is the only fee charged for inmates released within four (4) hours of Booking into the Jail.  The 2010 Booking Fee shall be ninety dollars ($90) per Booking.
b. Daily Maintenance Fee:  A Daily Maintenance Fee shall be assessed for each calendar day that a CITY Inmate is housed in the Jail.  This fee shall not be charged for inmates released within four (4) hours of Booking.  The 2010 Daily Maintenance Fee shall be sixty-two dollars and fifty cents ($62.50) per day for each housing day.
c. Work Release Daily Fee:  A Work Release Daily Fee shall be assessed for each calendar day that a CITY Inmate is housed in the Work Release facility.  The 2010 Work Release Daily Fee shall be forty-two dollars ($42) per day for each housing day.
d. Electronic Home Detention (EHD) daily fee:  An EHD daily fee shall be assessed for each calendar day that a CITY Inmate participates in the EHD program.  The 2010 EHD daily fee shall be sixteen dollars ($16) per day for each housing day.   The COUNTY will prorate the CITY’s fee based on an inmate’s ability to pay a portion of the EHD fee.  

e. In-Custody Work Crew Daily Fee:  An In-Custody Work Crew Daily Fee shall be assessed for each calendar day that a CITY Inmate participates in the In-Custody Work Crew program.  The 2010 In-Custody Work Crew Fee shall be forty-two dollars ($42) per day for each housing day.
B. The billing process calculates booking and daily inmate charges using proportional methodology. If multiple jurisdictions have an open misdemeanor charge on an individual, the jurisdictions will share the cost as long as an open charge persists for that agency. A contract agency is billed for booking an individual for its misdemeanor charge or charges. If there are open charges with more than one contract agency, each agency will be billed in equal portions.  The same process applies for determining the daily billing. When a contracting agency’s charge is closed, that agency drops from the proportional billing process. The proportional billing is recalculated without that agency. If an agency has multiple open misdemeanor charges, the agency is only billed as one element of the proportional booking process, equal to all others with open misdemeanor charges. Additionally, there will be no partial days billed. The billing process looks at who is billable to whom each day and bills accordingly. See Exhibit A attached hereto and incorporated herein by reference.
C. Fees will increase each calendar year during the term of this Agreement by a rate equal to ninety percent (90%) of the Bureau of Labor Statistics Consumer Price Index (Urban Wage Earners) for the Seattle-Tacoma-Bremerton area, measured from June of the prior year to June of the current year.  In no event shall the increase be greater than three percent (3%).
D. In July each year, the COUNTY will provide the CITY with Fees for the following year.  Annual revision of fees will be established by notice to the CITY, as provided in Section 14.  The new fees will go into effect with the January billing.  
E. Costs incurred for necessary medical services provided to CITY Inmates beyond routine medical examinations, tests, procedures and prescriptions will be borne by the CITY in addition to the basic rates set out in Section 9(A).  If an inmate suffers an injury while in the custody of the Jail, the COUNTY will bear all expenses not covered by the inmate’s health insurance and/or public assistance.  The Custody or Medical Supervisor(s) on duty in the Jail is hereby granted the authority to seek necessary medical services for CITY Inmates without consulting with CITY officials; PROVIDED, that when it appears that a CITY Inmate, due to illness, will incur unusual or substantial medical expenses, the COUNTY shall notify the CITY prior to seeking treatment unless immediate treatment is required for a life threatening emergency.  If the Custody or Medical Supervisor(s) on duty orders immediate treatment, the COUNTY will notify the CITY as soon after the event as possible.  The CITY and the COUNTY will comply with the requirements of the Health Insurance Portability and Accountability Act of 1996 (HIPAA) and Snohomish County policies and procedures regarding HIPAA.  The COUNTY will credit amounts received from the inmate’s own health insurance and applicable public assistance before billing the CITY.  
Section 10
Method of Payment & Billing Dispute Resolution Procedure
A. The COUNTY shall transmit billings to the CITY monthly.  Within thirty (30) days after receipt, the CITY shall pay the full amount billed.   

B. Payments from the CITY shall clearly indicate that the payment is for Jail services and the period covered by the payment.   

C. If a CITY disputes amounts billed, it shall have thirty (30) days after receipt of billing to notify the COUNTY of alleged mistakes incorrectly calculating the amount the CITY owes the COUNTY. The CITY will provide the COUNTY with documentation for all alleged discrepancies. The COUNTY will address all alleged discrepancies within fifteen (15) working days of receipt of documentation. Credits for resolved discrepancies will be reflected on next billing cycle. The COUNTY will notify the CITY of all unresolved discrepancies. 

D. Withholding of any amount billed or alleging that any party is in violation of any provision of this Agreement shall constitute a dispute, which shall be resolved as follows:

a. The Bureau Chief and CITY Police Chief or their designees shall attempt to resolve the dispute by negotiation.  If such negotiation is unsuccessful, the dispute shall be appealed to the Chief Executive Officer of the CITY and the COUNTY Executive for settlement.  If not resolved within thirty (30) days of referral, the Chief Executive Officer of the CITY and the COUNTY Executive 1) may by mutual written consent apply to the Presiding Judge of the Snohomish County Superior Court for appointment of an arbitrator whose decision shall be final and binding on both parties. OR 2) may invoke the procedures set out in RCW 39.34.180(3) for binding arbitration.  Each party shall pay one-half of any arbitration fees incurred.



b. Any amount withheld from a billing, which is determined to be owed to the COUNTY pursuant to the dispute resolution procedure described herein, shall be paid by the CITY within thirty (30) days of the date of the negotiated resolution or appeal determination.

E. Any undisputed billing amount not paid by the CITY within forty-five (45) days of receipt of the billing, and any amounts found to be owing to the COUNTY as a result of the billing dispute resolution procedure set forth in Section 10(D) that are not paid within thirty (30) days of dispute resolution, shall be conclusively established as a lawful debt owed to the COUNTY by the CITY, shall be binding on the parties and shall not be subject to legal question either directly or collaterally.  This provision shall not limit a CITY’s ability to challenge or dispute any billings that have been paid by the CITY.

F. If the CITY fails to pay a billing within forty-five (45) days of receipt, the CITY shall be deemed to have waived its right to house CITY Inmates in the Jail and, at the COUNTY’s request, will remove CITY Inmates already housed in the Jail within thirty (30) days.  Thereafter, the COUNTY, at its sole discretion, may accept no further CITY Inmates until all outstanding bills are paid.

G. The COUNTY may charge an interest rate equal to the interest rate on the monthly COUNTY investment earnings on any undisputed billing amount not paid by the CITY within forty-five (45) days of receipt of the billing, and any amounts found to be owing to the COUNTY as a result of the billing dispute resolution procedure. 

H. Each party many examine the other's books and records to verify charges.  If an examination reveals an improper charge, the next billing statement will be adjusted appropriately.  

Section 11
Indemnification
A. The COUNTY shall indemnify and hold harmless the CITY and its officers, agents, and employees, or any of them, from any and all claims, actions, suits, liability, loss, costs, expenses, and damages of any nature whatsoever, by reason of or arising out of any negligent action or omission of the COUNTY, its officers, agents, and employees, or any of them related to the services provided under this Agreement.   In the event that any suit based upon such a claim, action, loss, or damage is brought against the CITY, the COUNTY shall defend the same at its sole cost and expense; provided, that, the CITY retains the right to participate in said suit if any principle of governmental or public law is involved; and if final judgment be rendered against the CITY and its officers, agents, and employees, or any of them, or jointly against the CITY and the COUNTY and their respective officers, agents, and employees, or any of them, the COUNTY shall satisfy the same. 

B. The CITY shall indemnify and hold harmless the COUNTY and its officers, agents, and employees, or any of them, from any and all claims, actions, suits, liability, loss, costs, expenses, and damages of any nature whatsoever, by reason of or arising out of any negligent act or omission of the CITY, its officers, agents, and employees, or any of them related to the arrest or confinement of a CITY inmate. In the event that any suit based upon such a claim, action, loss, or damage is brought against the COUNTY, the CITY shall defend the same at its sole cost and expense; provided that the COUNTY retains the right to participate in said suit if any principle of governmental or public laws is involved; and if final judgment be rendered against the COUNTY, and its officers, agents, and employees, or any of them, or jointly against the COUNTY and the CITY and their respective officers, agents, and employees, or any of them, the CITY shall satisfy the same. 

C. In the event of the concurrent negligence of the parties, the COUNTY’s and the CITY’s obligations hereunder shall apply to the percentage of fault attributable to the COUNTY and CITY or the COUNTY’s and CITY’s agents, employees or officials respectively.

D. The foregoing indemnity is specifically and expressly intended to constitute a waiver of the CITY’s indemnity under Washington’s Industrial Insurance act, Title 51 RCW, as respects the COUNTY only, and only to the extent necessary to provide the COUNTY with a full and complete indemnity of claims made by the CITY’s employees.  The parties acknowledge that these provisions were specifically negotiated and agreed upon by them.
E. In executing this agreement, the COUNTY does not assume liability or responsibility for or in any way release the CITY from any liability or responsibility, which arises in whole or in part from the existence or effect of the CITY Municipal Code, rules or regulations.  If any cause, claim, suit, action or administrative proceeding is commenced in which the enforceability and/or validity of any such CITY Municipal Code, rule or regulation is at issue, the CITY shall defend the same at its sole expense and if judgment is entered or damages are awarded against the CITY, the COUNTY, or both, the CITY shall satisfy the same, including all chargeable costs and attorney's fees.

F. The terms of Section 11 shall survive the termination or expiration of this Agreement.  

Section 12   
Non-Waiver of Rights  
Except as provided in subsections 11(E) or 11(F), no waiver of any right under this Agreement shall be effective unless made in writing by the authorized representative of the party to be bound thereby.  Failure to insist upon full performance of any one or several occasions does not constitute consent to or waiver of any later non-performance nor does payment of a billing or continued performance after notice of a deficiency in performance constitute an acquiescence thereto.  The parties are entitled to all remedies in law or equity.

Section 13
Modification / Amendment

All provisions of this Agreement may be modified and amended with the written consent of the parties.  This Agreement may not be modified orally.  Modification must be accomplished with the same formalities as are required for execution of this agreement.

Section 14
Notices
A. All notices required by this Agreement to be given to the COUNTY shall be made in writing and personally delivered or sent by certified mail to the Bureau Chief.
B. All notices required by this Agreement to be given to the CITY shall be made in writing and personally delivered or sent by certified mail to the Chief Law Enforcement Officer of the CITY.
C. The Bureau Chief and the Chief Law Enforcement Officer of the CITY, shall be the administrators of this Agreement pursuant to RCW 39.34.030(4)(a).
Section 15
Entire Agreement

A. This Agreement represents the entire understanding of the parties and supersedes any oral representations that are inconsistent with or modify its terms and conditions.

B. Nothing in this Agreement shall limit the ability of the COUNTY to contract with other entities at different rates or terms.

Section 16
Force Majeure

In the event either party’s performance of any of the provisions of this Agreement become impossible due to Force Majeure, that party will be excused from performing such obligations until such time as the Force Majeure event has ended and all facilities and operations have been repaired and/or restored.

Section 17
Severability
If any provision of this Agreement is found to be invalid or contrary to law, the remainder of this Agreement shall not be affected thereby.

Section 18
No Creation of or Expansion of Duty to Supervise; 



No Partnership or Joint Venture

A. Nothing in this Agreement shall be construed as creating, modifying, or expanding any duty on the part of the COUNTY.  By agreeing to provide the Community Corrections Programs described in Exhibit B to the CITY, the COUNTY is not agreeing to any supervision of CITY inmates except as specifically provided herein.  Nothing in this Agreement shall be interpreted as a delegation by the CITY, the CITY Municipal Court or the CITY Municipal Court’s probation department to the COUNTY of its duty of supervision.
B. Nothing in this Agreement shall be construed to render the parties partners or joint venturers.
Section 19
Offer
A. This Agreement is offered to all entities currently contracting with the COUNTY for jail services who are current in their payments to the COUNTY as defined in their existing contracts.  Any entity that is not current, but has negotiated a payment arrangement with the COUNTY and is following the terms of that arrangement shall be offered the opportunity to sign this Agreement.
B. This Agreement may be offered to entities not previously contracting with the COUNTY for jail services.  
C. This Agreement shall be offered first to currently contracting entities, and only then to non-contracting entities.  However, it is the date of acceptance of this Agreement that shall control any section that considers order of signature rather than the date of the offer.
Section 20
Filing
Pursuant to Chapter 39.34 RCW, a copy of this Agreement as fully executed shall be filed by the COUNTY with the County Auditor and by the CITY with the City Clerk.

IN WITNESS WHEREOF, the COUNTY and the CITY have executed this Agreement by subscribing their names ad follows:

SNOHOMISH COUNTY




CITY OF SULTAN

_______________________________               

______________________________

Aaron Reardon

 Date



Carolyn Eslick

Date

COUNTY EXECUTIVE                



MAYOR

ATTEST:









______________________________






Date

APPROVED AS TO FORM:

___________________________________________
DEPUTY PROSECUTING ATTORNEY        Date
EXHIBIT A

PROPORTIONAL BILLING

Each day the billing program examines the open charges for each active booking and applies uniform rules for determining billable charges and identifying the billable agencies.

The procedure for selecting the billable charges and responsible agencies is outline below. The program proceeds in sequence through the series of steps only as far as needed to isolate a billable charge and determine the responsible agency.

A. Select all felony charges. If there is more than one, go to Rule #2. If there is a felony but no State DOC hold, do not bill. If there are no felony charges, go to Rule #5.

B. Select the Arresting Agency DOC-Parole-Olympia.  If there are no other arresting agency charges, determine if charge is State DOC and bill accordingly. 

C. If there is a State DOC hold and additional local charges (Snohomish County or contracting cities; felony, misdemeanor, or gross misdemeanor) do not bill.

D. If there is a State DOC hold and non local additional charges (from other county and municipal agencies not contracting services with Snohomish County), bill State DOC.

E. Select all open misdemeanor charges. Bill the responsible agency. If there are open charges with more than one contract agency, go to Rule #6.

F. If there are open misdemeanor charges with multiple contract agencies, bill each agency in equal portion (e.g., two agencies 50/50). If an agency has multiple open misdemeanor charges, the agency is only billed as one element of the proportional booking process, equal to all others with open misdemeanor charges.

Example: If municipal agency A has one open misdemeanor and municipal agency B has two open misdemeanor charges at the same time, each agency is billed for 50% of the day.  
G. When an agency’s charge is closed, that agency drops from the proportional billing process. The proportional billing is recalculated without that agency.

Example: Municipal agency A has one open misdemeanor and municipal agency B has an open misdemeanor charge. Municipal agency B’s charge is closed. Agency A is billed for 100% from then on.
When there is a Snohomish County misdemeanor charge and contract agency misdemeanor charge, the County is billed its proportional part.

EXHIBIT B

COMMUNITY CORRECTIONS OPTIONS

Section 1
Definitions
A. “Community Corrections Programs” means alternative sentencing programs offered by the COUNTY to the CITY pursuant to this Agreement, including Electronic Home Detention with Electronic Home Monitoring, Work Education Release, and Work Crews.  The Community Corrections Programs are more fully defined and described in Section 2 of this Exhibit.  “Community Corrections Program” or “Program” means any one of the Community Corrections Programs.
B.  “Electronic Home Detention” or “EHD” means that Community Corrections program described in Section 3 of Exhibit B of this Agreement.
C.  “Jail Services Agreement” means that interlocal agreement dated _________, ____, between the CITY and the COUNTY for the provision of services at the COUNTY Jail.
D. “Work Crew In Custody” or “WC In Custody” means that Community Corrections Program described in Section 3(a) of Exhibit B of this Agreement.
E. “Work Crew Out of Custody” or “WC Out of Custody” means that Community Corrections Program described in Section 3(b) of Exhibit B of this Agreement.
F. “Work Crews” means both Work Crew In Custody and Work Crew Out of Custody.
G. “Work Education Release” or “WER” means that Community Corrections Program described in Section 3 of Exhibit B to this Agreement.
Section 2
Purpose
A. The CITY from time to time desires to confine CITY Inmates in the COUNTY Jail.  The purpose of this Agreement is to make a wider variety of sentencing options available to the CITY, which has contracted with the COUNTY for Jail services.
B. In addition to Jail services provided to the CITY pursuant to separate contract and subject to availability, the COUNTY will make available to the CITY the following Community Corrections Programs:
a. Electronic Home Detention;
b. Work Education Release; and
c. Work Crew – In Custody.
Section 3
Eligibility and Acceptance into Community Corrections Programs
A. CITY inmates held in the custody of the COUNTY may serve their time in a Community Corrections Program if Program services are available and if all of the following requirements are met:
a. The CITY Inmate has been prescreened by the COUNTY for the purpose of assisting the court in its decision related to sentencing the offender to a Community Corrections alternative or confinement in the County Jail.  
b. The COUNTY has found that the CITY Inmate meets all statutory and Program Eligibility Requirements; and
c. The CITY Inmate has been ordered into the Program by the CITY’s Municipal Court.
B. CITY Inmates not held in the custody of the COUNTY may also serve their time in a Community Corrections Program if all of the above requirements are met.
C. Additionally, if a CITY Inmate who is sentenced to secure confinement meets the requirements set forth in Section 3(a) of Exhibit B, the CITY Inmate may be classified as a minimum security resident (MSR) and relocated as spelled out in Snohomish County Code 5.20.020.
D. If a CITY Inmate is sentenced or otherwise ordered into a Community Corrections Program by a court or courts on charges from multiple jurisdictions, the CITY will be billed for its fractional share (based on the number of jurisdictions) of the Program charges, PROVIDED, HOWEVER, that the COUNTY may refuse Program admission for a CITY Inmate if any of those multiple jurisdictions (other than the COUNTY) have not entered into an agreement in substantially the same form as this Agreement.  For purposes of this subsection, the COUNTY will be considered the financially responsible jurisdiction for all State agency-filed misdemeanor and gross misdemeanor charges.
Section 4
Transfers of CITY Inmates into the Community Corrections Program
A. A CITY Inmate meeting the eligibility requirements set forth in Section 3(A) of Exhibit B shall be transferred into the Community Corrections Program effective on the date agreed to by the CITY and the COUNTY in the following manner:
a. A CITY Inmate already in COUNTY custody will be transferred to the Program by the COUNTY; and
b. A CITY Inmate not in COUNTY custody on the effective date of his or her transfer to the Program shall be transferred to the Program (1) by the CITY if the inmate is then in CITY custody or (2) by the CITY Inmate’s presenting himself or herself to the COUNTY, in either case on the date and at the time and place agreed to by the CITY and the COUNTY.
Section 5
Termination of CITY Inmate from Community Corrections Program
A. Once a CITY inmate is taken into a Community Corrections Program, the inmate shall remain in the Program for the remainder of his or her term of confinement, unless:
a. The CITY Municipal Court orders the CITY inmate terminated from the Program or otherwise amends its earlier order; 
b. The CITY inmate is no longer eligible for, and is terminated by the COUNTY from, the Program.  The termination decision shall be made by the COUNTY, in its sole discretion, and is not subject to review.  An inmate who was previously found to be eligible may be found ineligible to continue in a Program either (1) because of actions by the inmate while within the Program (including but not limited to violation of rules established by the COUNTY or a new criminal conviction) or (2) due to newly discovered information which, if known to the COUNTY during initial screening, would have rendered the inmate ineligible on either statutory or Program grounds.
B. A CITY Inmate who is terminated by the COUNTY from a Program shall:

a. If then in the physical presence or custody of the COUNTY by virtue of his or her participation in a Program, be taken into custody by the COUNTY and transported to the COUNTY Jail to serve the remainder or his or her term of confinement; or
b. If not then in the physical presence or custody of the COUNTY by virtue of his or her participation in a Program, become the immediate responsibility of the CITY for all purposes including, but not limited to, duty to apprehend.
C. If the participation of a CITY Inmate in a Community Corrections Program is terminated by the COUNTY pursuant to Section 5(A)(b) of Exhibit B, the COUNTY shall notify the CITY and the CITY Municipal Court in writing within twenty-four (24) hours following the termination.  Upon termination, the CITY shall be responsible for notifying the CITY Municipal Court and, if appropriate, seeking revision of the CITY Municipal Court’s order.  The COUNTY will contact the CITY Law Enforcement agency to notify them of the violation.
D. In the event that a CITY Inmate is terminated from a Community Corrections Program and is transferred to the COUNTY Jail pursuant to Section 5(b)(i) hereof, the CITY shall be billed for the day in which the transfer occurs pursuant to its Jail Services Agreement and not pursuant to this Agreement.
E. In the event that the CITY inmate is terminated from a Community Corrections Program on a day in which he or she has not received services pursuant to this Agreement, the COUNTY shall not bill the CITY for that day.
F. In addition to fees charged to the CITY pursuant to this Agreement, the COUNTY may also charge CITY Inmates directly for daily monitoring costs (as noted in the vendor contract) associated with their participation in a Program, i.e., for EHD and if applicable work release charges, at the same rate and under the same circumstances as COUNTY inmates are charged.
SULTAN CITY COUNCIL

AGENDA ITEM COVER SHEET

ITEM NO:
A - 8

DATE:

October 22, 2009

SUBJECT:

Purchase of a Sander by Public Works
CONTACT PERSON:
Connie Dunn, Public Works Director

_____________________________________________________________________                         
ISSUE:

The issue before the City Council is to award the bid for a stainless steel sander to The Fab Shop that will be mounted onto the 1980 International Dump Truck for the amount of $9,817.99 plus WA sales tax.

STAFF RECOMMENDATION:

Staff recommends purchasing the stainless steel sander from The Fab Shop in the amount of $9,817.99, including mounting, and excludes sales tax.

SUMMARY:

February 12, 2009 the City Council directed staff to acquire bids for a sander and snow plow, attachment A, minutes of the City Council meeting.

Staff received bids, attachment B, for this equipment from:


Nelson Truck Equipment



Snow Plow



$10,950.00


The Fab Shop



Snow Plow, electric


$  8,650.00



Stainless Steel Sander

$  9,817.99



Mild Steel, painted


$  7,342.64


AG Enterprise Supply



Stainless Steel Sander

$  9,980.00



Mild Steel, painted


$  7,664.00

BACKGROUND:

Staff originally received bids for both stainless steel and painted mild steel sanders. Utility Worker James Barns has conducted additional research on this type of equipment since February, 2009. Purchasing the stainless steel sander rather that the mild steel is a better choice. Stainless steel has a longer service life that painted mild steel. 

Staff, during last winter snow storms, connected the city owned plow to the International dump truck and bladed the streets. The sander the city owned at one time is no longer operational. Therefore staff recommends purchasing only the sander at this time.

The sander will be used during snow and ice events that limit travel on city streets. The city owned snow plow can provide an adequate level of service to Sultan residents during snow storm events lasting several days. Staff is not recommending the city purchase a snow plow at this time.

FISCAL IMPACT:
The purchase and installation from the Fab Shop of the stainless sander for $9,817.99 plus WA Sales Tax is recommended by the staff. 

The sander will be purchased from the equipment replacement fund, using the funds transferred in the Budget Amendment, Ordinance 1061-09, approved by Council on October 8, 2009

RECOMMENDED ACTION:

Authorize staff to purchase the stainless steel sander from the Fab Shop and installed in the International dump truck for the amount of $9,817.99 plus WA state tax. 

ATTACHMENTS:
ATTACHMENT A
February 12, 2009 Council Meeting Minutes

ATTACHMENT B

Bids for the Sander and Snow Plow

ATTACHMENT C

Oct. 8, 2009 Budget Amendment – Ordinance 1061-09

Attachment A

2218-09

CITY OF SULTAN COUNCIL MEETING – February 12, 2009
The regular meeting of the Sultan City Council was called to order in the Sultan Community Center by Mayor Pro-tem Wiediger.   Councilmembers present:  Champeaux, Slawson, Flower, Davenport-Smith, Blair and Doornek.

COMMENTS FROM THE PUBLIC
Cindy Hedland:  Worked at a tavern in Snohomish during the motorcycle show and they never had a problem with the customers during the show.  The sales are good and the participants are there to have fun.  This is a family event and Sultan should allow them to hold the show.

Greg Linse:  Works for Microsoft and they have used their grant program to fund a science project at the school.  He is on the Sky Harbor HOA board and they requested help from the City with people that are posting non-compliant signs.  They can remove signs inside the plat but not outside the plat area and the neighborhood is upset.  The City Attorney will not allow City staff to talk to the homeowners.  They are considering leaving Sultan due to the lack of support.

Debbie Copple:  Thanked Deborah Knight and Frank Linth for being Masters of Ceremony at the Community Awards.  The Sky Valley Chamber supports the motorcycle show.  There is only one business that would be impacted and they could work with them.   The other businesses could benefit from the foot traffic on a Sunday.  The ABATE organization has good reputation and the Snohomish business supported them.  

Steve Harris:  Will be paying for the vacated road and moving forward with his commercial project.  Appreciates the help the Council and staff have provided. 

Bubba Deach:  Owner of Bubba’s tavern.  Supports the ABATE motorcycle show as this would be a positive event for the Community.  This is a good opportunity for Sultan to show off their businesses.

Jeffrey Beeler:  The US 2 Coalition will have a fund raiser at the Galaxy Theater on February 21st.  It is nice to see the snow plow and sander in the budget and that a purchase is being considered.  He understands the budget constraints and that the equipment is old and difficult to work with.  Should buy a sander now as it would be used more then a snow plow blade.  Last December residents were stuck in their homes.  The City needs to review the Homeowner Association agreements and understand the impact to the home owners.

Garth York:   Asked if mitigation and impact fees can they be postponed until final occupancy is issued?  The SMC has some discrepancies regarding impact fees.  His project was approved under the old fee and now he is subject to the revised fee.  He would like to the fees postponed so there isn’t a major impact on the developer.  

COUNCILMEMBERS COMMENTS:
Champeaux:  Code revisions are being worked on and Mr. York should discuss his issues with staff.  

Slawson:   He attended the ABATE show last year and it is peaceful family event.  The only issue is funding for police services.

Flower:  Thanked the ABATE members for attending the meeting.  They put on a peaceful and successful event.  There have been issues with signs in the past and the City should take action if the signs are in the right-of-way.  If signs are on private property, there are freedom of speech issues to deal with.  The City should work with developers on mitigation and impact fees.  The awards ceremony was a good event and showcased all the volunteers in the valley.
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Davenport-Smith:  It is good to see the support of the ABATE show however there is the matter of the fee for police services. She would like to look at postponing payment of impact fees so projects can move forward.

Blair:  Attended the motorcycle show in Snohomish and it was a good event and a lot people were shopping.  She would like to see if they can find a way to cover the costs.  Development brings jobs and sales tax and she would like more information on Mr. York’s request.  

Doornek:  He has attended motorcycle shows and they are good events that bring business into the City. 

Wiediger:  The Community Awards night was a good event.  
HEARINGS:

Chapter 17.08 Flood Damage Prevention – see minutes.

CONSENT AGENDA: 

The following items are incorporated into the consent and approved by a single motion of the Council.   On a motion by Councilmember Champeaux, seconded by Councilmember Slawson, the consent agenda was approved as presented.  Champeaux – aye; Wiediger – aye; Slawson – aye; Davenport-Smith - aye; Flower – aye; Blair – aye; Doornek - aye.
21) Approval of the January 22, 2009 Council Meeting Minutes as on file in the Office of the City Clerk.

22) Approval of the January 22, 2009 Public Hearing Minutes – Public Participation as on file in the Office of the City Clerk.

23) Approval of the January 22, 2009 Public Hearing Minutes – Iron Goat Franchise as on file in the Office of the City Clerk. 

24) Approval of Vouchers in the amount of $215,872.10 and payroll through January 23, 2009 in the amount of $99,261.72 to be drawn and paid on the proper accounts. 

25) Waive fee for use of Community Center – Youth Leadership Program – referred to the Council Sub Committee.

26) Ordinance Number correction – Ordinance 1017-09 Park Regulations

27) Adoption of Ordinance 1015-09 Public Participation Policy

28) Utility Relief Requests

29) Sultan Basin Road Project – Final Acceptance

30) Authorization to sign the Microsoft License Agreement.

31) Authorization for the Mayor to sign the Shockey Brent Contract Amendment.

DISCUSSION ITEMS:
Red Flag Regulations – Identity Theft: 
The issue before the Council is to provide information on the requirement to establish an Identity Theft Prevention program by May 1, 2009 in compliance with the Federal Trade Commission’s Fair and Accurate Credit Transaction Act of 2003.

The Fair and Accurate Credit Transactions Act of 2003 requires certain financial institutions and creditors with “covered accounts” to prepare, adopt and implement an identity theft prevention program to provide identification of “red flags” that could indicate identity theft.  Municipal utility accounts are specifically included under “covered accounts” and therefore the City will need to comply with the regulations.  

The City is required to develop a program to identify, detect and respond to Red Flags, provide for a periodic updating process and a reporting process.  There are five categories the City needs to address:

1.  Notification from Consumer Reporting Agencies:  The City does not request or receive information about its utility customers from any Consumer Reporting Agency.

2. Suspicious Documents: Documents that may be forged or altered.
3. Suspicious Personal Identifying Information:  Identification that is not consistent with other personal information presented.

4. Unusual Use of or Suspicious Activity Related to an Account:  Changes to account activity that is abnormal from prior history.

5. Notice Regarding Possible Identity Theft:  This may come from a customer, victim or law enforcement officer.

The City may want to expand the program in the future to cover payroll and employee information protection.

Water Rate Structures:
The issue before the City Council is an introduction to alternative water rate structures
One alternative to the existing rate structure is to charge residential customers for actual water used rather than provide for a base rate (currently 600 cubic feet per month).  The benefit of a rate structure for residential users based on use (“pure water” or “increasing block rates”) is to benefit those residential customers who use little water or who conserve water.  Under the existing rate structure low water users are charged for water in the base rate that they never actually use.  Low users are in effect underwriting high water users.

An increasing block rate does not necessary result in increased rates for an average household.  The City Council can set the block rates to match the existing average household cost or to match the current base rate.  Under the existing system, the majority of the City’s water revenues come from the base rate rather than from the volume of water used.   Currently 80% of the City’s water revenues come from residential users.  Residential use changes from season to season.  During the dry summer months, water use increases as a result of residential use from an average of 15 million gallons per day to 18.5 million gallons per day a 15% increase.

Under Washington State’s 2003 Municipal Water Law, the City was required to adopt a Water Use Efficiency Program in 2008 to reduce average household or business water use in the City in order to prolong the availability of water resources.  

Conservation pricing is one of the goals included in the City program.  The City is required to notify the State Department of Health and the general public of its progress towards meeting its goal.  If the goal is not being met, the City needs to adjust its program.  Changing the City’s residential users to increasing block rates will help the City meet its Water Use Efficiency Program Goals.  

Police Department Update:  The Snohomish County Sheriff’s Office began providing police services to the City of Sultan effective January 1, 2009.  The Police Chief reviewed the report and provided an overview of activities and statistics for the month of January.  The move to the new building is almost complete and staff training is taking place.  The Officers have been directed to be more pro-active and self initiate actions and to do area checks while on patrol.    
Public Works Equipment:
The issue is to receive direction from the City Council on the purchase of a snow plow and a sander to be used during inclement weather on the City streets.  During the snow events in December 2008, Snohomish County and WA Department of Transportation helped by clearing main arterials within the City. The estimated costs for the equipment would be $15,000 to $20,000 and is not included in the 2009 budget.  
Brief discussion was held regarding City equipment needs and the frequency a sander and snow plow would be used; safety concerns; the need for a mower and potential funding sources..  
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ABATE Motorcycle Show:
The issue for the City Council is to discuss and provide direction to staff regarding hosting the Old Snohomish Antique and Classic Motorcycle Show (Show) on May 17, 2009 or a future year.  

ABATE, the event organizer, is seeking a decision from the City by March 1, 2009.  This will ensure enough time to organize the event in Sultan.

There are several alternatives for the City Council to consider –- do not host the event in 2009, host the event in 2010, commit to hosting the event in future years, refer the matter to the Sub Committee, request staff to provide additional information.

The event is family oriented; however, there is the potential for “gangs” to attend.  The impact to the business community must be considered and the noise factor may be an issue.  The event starts around 6 AM and is over by 5 PM and there may be noise and traffic issues to consider for the residential areas.  
In considering a decision to host the Motorcycle Show the City Council may want to consider the if the City has an interest and staff capacity to host the event in 2009 or in the future; is the necessary infrastructure in place; are the necessary polices in place to ensure a successful event; what is the cost to benefit factor; public image and have the safety issued been addressed.

Rob Hoverman, ABATE, advised they have sponsored the event in Snohomish for 12 years.  Attendance ranges fro 10,000 to 20,000 people during the event.  The motorcycle riders are family oriented and professional.  Snohomish has requested they pay for 2 police officers per thousand attendees which is an increase from the prior .75 per thousand last year.  The estimated cost for Law Enforcement services is $30,000.  There is adequate room in Sultan to host the event.  There are members of the Banditos that attend the event but there is no history of problems.  Traffic on Highway 2 may be an issue. The event is paid for be charging for vendor space, sponsors and entry fees.  ABATE is an independent group concerned with motorcycle safety and lobbies for safety laws.  The group will need to decide in the next week if they are going to have the event in 2009.

Chief Brand:   The International Association of Police has developed the formula to determine how many Officers are needed for an event.  The $30,000 estimate is based on the number of people who attended the event in 2008.   The event does have motorcycle gangs that attend.  A delay to next year would allow more time to plan for coverage, address traffic issues and financial concerns.  

Council comments:

Flower:  The Law Enforcement costs were an issue with Snohomish and he understood ABATE paid the costs for police coverage not the City.  The number of Officers per thousand seems high.  This is not a Sturgis type event and the motorcycle gangs are limited to the Banditos and some Hell’s Angels.  It is a family oriented event with no history of violence.   The Council and businesses support the event and he would like to see it happen. 

Blair:  The Oyster Run did not have a large police presence and there were a lot of bikes in attendance.  She has attended the event in prior years and most of the people that attend are in the 40-50 age bracket and they own expensive bikes.  There is a potential for things to happen at any type of event.  Does the City have enough space for the event?  Would like to host the event if the financial issue can be addressed. 

Slawson:  Attended the event last year in Snohomish and there were a lot of young kids that help, where did they come from?  (ABATE approached the High School to use seniors that needed to complete community service for graduation.)  Would like to see the Sub Committee work with the group to host the event in 2010. 
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ABATE: 

Doornek:  Would like to have more information on the event prior to making a decision.

Davenport-Smith:  May not be able to proceed with the event in 2009 due to budget and planning issues, however, she would like to see the City include funds in the budget for 2010.

Champeaux:   Can the event be moved to later in the year?  The City is interested in hosting the event.

Brad Watson:  Changing the date would be hard on those people that come from other parts of the country.  Comparing them to events that have large crowds is not fair and it may be better to wait a year and organize the event.

Jim Ross:  Part of the cost of Law Enforcement is for traffic control.

Steve Harris:  This is a great opportunity for Sultan and for the business community.  They could ask for donations to offset the costs for police services.  The Chamber used the Explorers to help out during the Shindig.

Garth York:  Agree the event could be a benefit to the City.

Clyde Jelinek:   The ABATE event in Snohomish has been great and well attended.  The City needs this event to generate revenue and they should spend some money to make it happen.

The Council set a special Council meeting on February 24, 2009 to review the matter. 

PUBLIC COMMENTS
Sam Pinson:  To meet the red flag requirements, staff should lock their computer when leave.  The pure water rate structure requires those with more people to pay more then the neighbors with less.  Supports everyone paying the same amount for the base rate and charging for excess to encourage conservation. In regards to the snow plow, they should consider the difference between the number of days it was used versus the number of days it was needed. 

Jeff Beeler:   The snow is wet and heavy and melts quickly.  The problem is when there is snow on the ground and it freezes it turns into ice and they can’t drive on it.  If people use the water, they should pay for it.  Asked if the funds in the Police care replacement fund could be used for the ABATE event?

COUNCIL COMMENTS

Councilmembers expressed support to move forward with the ABATE motorcycle event.  

Adjournment:  On a motion by Councilmember Champeaux, seconded by Councilmember Blair, the meeting adjourned at 10:00 PM.







Ron Wiediger, Mayor Pro-tem
Laura J. Koenig, City Clerk
Attachment C

SULTAN CITY COUNCIL

AGENDA ITEM COVER SHEET

ITEM NO: 
Action A 6
DATE:

October 8, 2009
SUBJECT:

Ordinance 1061-09 2009 Budget Amendments
CONTACT PERSON:
Laura Koenig, Clerk/Deputy Finance Director

ISSUE:

The issue before the Council is the introduction of Ordinance 1061-09 to amend the 2009 Budget.  

SUMMARY:

A public hearing on the proposed amendment to the 2009 Budget was held during the Council meeting of October 8, 2009.  The Council considered amendments to distribute the balance of revenues in Fund 106 – Police Equipment Reserve Fund to the 101 -Street, 104 - Equipment Reserve and 113 – Building Maintenance Fund.  

The Police contract with the County provides for the purchase and replacement of vehicles and this fund will not be needed for future replacement of police vehicles.  

RECOMMENDATION: 

Staff recommended a budget transfer from the equipment fund to the General Fund to cover the $13,300 for the 800 MHZ assessment payment (included in Ordinance 1053-09).  Further, Staff recommended that the balance of money in this Fund be split between the Street Fund (80%), Building Maintenance fund (10%) and the Equipment Replacement fund (10%) for Public Works after the deduction for payment due under the Interlocal for the 800 MHZ communication system is made.   This allocation based on the current fund balance would provide funding for 2009 of:


General Fund

$13,300

Street Fund

$85,071


Building Fund

$10,634


Equipment Fund
$10,634
The anticipated balance of revenues for 2009 will be receipted directly into the funds.  Approximately $19,250 in revenues will be generated over the next three months.

RECOMMENDED ACTION:

Introduction of Ordinance 1061-09 amending the 2009 Budget for a first reading and pass it on to a second reading on October 22, 2009.

Attachments:

A.  Ordinance 1061-09

CITY OF SULTAN

SULTAN WASHINGTON

ORDINANCE 1061-09



AN ORDINANCE OF THE CITY OF SULTAN AMENDING




THE 2009 BUDGET ADOPTED UNDER ORDINANCE 1008-08

AND AMENDED UNDER ORDINANCE 1053-09 
THE CITY COUNCIL OF THE CITY OF SULTAN DO ORDAIN AS FOLLOWS:

SECTION 1:  The 2009 Budget as authorized under Ordinance 1008-08 and amended under Ordinance 1053-09 for revenues and expenditures for the operation of the City of Sultan for the fiscal year ending December 31, 2009 is amended to increase in the following amounts:

FUND # AND NAME


REVENUES/


EXPENDITURES






UNENCUMBERED FUNDS

101  Street Fund


$  12,231


$  0

106  Police Equipment Fund

$  51,139


$101,139

113  Building Maintenance Fund

$  10,634


$0



Total Amendment   


$  74,004     


$101,139









          

A full copy of the amended budget sections are attached and made part of this ordinance by reference.

SECTION 2:  The budget for the year 2009 is amended to provide for the changes as outlined above and filed in the office of the City Clerk.

SECTION 3:  The City Clerk is hereby directed to transmit the amended budget to the Auditor of the State of Washington, Division of Municipal Corporations.

Severability:  This ordinance is severable and if any portion of it shall be declared invalid or unconstitutional, the remaining portion shall remain valid and enforceable.

Effective Date:  This ordinance shall be in full force and effect five days after publication as required by law.

REGULARLY ADOPTED this d day of, 2009




















Carolyn Eslick, Mayor

Attest:


Laura J. Koenig, City Clerk

Approved as to form:







     




Margaret King, City Attorney

Published:  
CITY COUNCIL

AGENDA ITEM COVER SHEET

ITEM NO:
A-9

DATE:
October 22, 2009

SUBJECT:
Government Relations Contract – Richard Little

CONTACT PERSON:
Deborah Knight, City Administrator

ISSUE:

The issue before the City Council is to authorize the Mayor to sign a professional services contract with Richard Little not to exceed $12,000. 

STAFF RECOMMENDATION:

Staff recommends contracting with Richard Little. Mr. Little has extensive government relations experience at the federal and state level.  Mr. Little represents local governments including the City of Bellingham.  He has professional relationships with state and federal legislators. He successfully represented the city during the 2009 state and federal legislative sessions. 
The contract would be broken into two fiscal years.  $7,400 for the remainder of 2009 and $4,400 in 2010.
SUMMARY:

The city council discussed Mr. Little’s contract at the budget retreat on October 7, 2009 and at the regular council meeting on October 8, 2009.  The council expressed concerns over spending $23,000 on government relations for two reasons:  1) the legislative session will be working on the supplemental budget and it may be difficult for the legislature to earmark money for capital improvements; 2) in 2010 the sewer operating fund will pay $335,000 in debt service for the public works trust fund loan.  This is putting pressure on revenues needed to replace aging pumps and mixers at the plant.

The city council directed staff to work with Mr. Little to reduce the contract limit to provide more revenues for equipment replacement.  City staff recommends reducing the contract amount from $23,000 to $12,000.  Mr. Little has agreed to reduce his monthly rate from $3,000 to $2,000.  The contract will end in February 2010 rather than March 2010.  The contract includes $800 for two trips to Washington DC. One trip in December 2009 and a second trip in April 2010.  

The proposed contract replaces the city’s previous contract with Mr. Little which expired in September 2009.  

The primary purpose of the contract is to provide assistance representing the City's need for capital budget funding for the Waste Water Treatment Plant (WWTP) upgrade during the 2010 state and federal legislative sessions. Securing capital funding from state and federal governments is part of the City’s WWTP funding strategy.  

Mr. Little may also provide other governmental relations services and legislative support at the state and federal legislative sessions during the term of the contract
The contract with Richard Little will be effective October 1, 2009 through February 28, 2010.  

Funding for the contract is proposed in the 2010 sewer system operating budget and professional services budgets in the capital project funds. 

BACKGROUND:

The City Council approved a contract with MWW Group in 2007 and 2008.  The result of the City’s efforts was a $500,000 legislative proviso in 2008.  Unfortunately, Ryan Pennington, the City’s former consultant was reassigned to Washington, DC.

In 2008, the City Administrator spoke with other City Managers and Administrators regarding the City’s needs.  The City contacted another consultant regarding this work.  The consultant was unable to add Sultan as a client due to a heavy client list.  Mr. Little was recommended as an alternative.  

Mr. Little worked well with Sultan staff and elected officials in 2009.  Councilmembers Blair and Slawson and planning board member Steve Harris visited the city’s congressional delegation in Washington DC in April 2009.  As a result of the city’s efforts, the city received support from Congressman Larson for the Sultan Basin Road Phase III project.  

DISCUSSION:

Attachment B is a contract and scope of work with Mr. Little to provide assistance to the City of Sultan in working with the state and federal legislature to build support for capital budget funding in the 2010 legislative sessions.  

The proposal is a five-month contract beginning October 1, 2009 and continueing through February 2010.  Prior to the session, Mr. Little will work City staff and Council to meet individually with legislators and bulid support for the project.  

Mr. Little will work closely with the City to prepare a formal appropriations request and supporting materials and secure legislative sponsors and support for the City's request.

During the session, Mr. Little will work with the City to engage and leverage his network of contacts and the work of other stakeholders to support the City's request.  Following the legislative session, Mr. Little will work with the City to ensure that the City's request is enacted as desired by helping to prevent a line item veto by Governor Gregoire.   At the conclusion of the contract, Mr. Little will submit a comprehensive summary report of his activities and work with the City to conduct a thorough assessment of his performance.  

Mr. Little will also work closely with the City’s federal legislators to secure funding through the 2010 appropriations bill.  

The proposed budget is a monthly retainer of $3,000 would be in effect for the duration of the legislative session.  There is $800 for a maximum of two trips to Washington D.C. 
ANALYSIS:

Funding for the WWTP

The Waste Water Treatment Plant is the limiting factor for the future economic growth of the City of Sultan.  Flows and loads are approaching the capacity of the existing system.  The General Sewer Plan (May 2006) estimates the treatment facility will reach the 85% capacity about 2009 and 100% capacity about 2012.  

Design, permitting and construction will take at least three years to complete.  The design phase is currently stopped at 50%.   The City is pursuing funding to complete the NEPA/SEPA report for a Facilities Report $80,000; complete the plant design $1,000,000 = 1,080,000.00
The construction phase of the WWTP upgrade is estimated to cost approximately $15 million.  In order to raise the necessary funds for the upgrade, the City will need to obtain a variety of funding sources including grants, state capital funding, and service fees. The proposed strategy is to seek state funding for up to 25% of the cost (approximately $3.7 million), grant funding and low-interest PWTF loans or bonds would fund the remaining 75%.  The loans/debt service would be repaid through service fees over the 20-year repayment of the loans.  
State Budget Cycle and Priorities

The state legislature is on a two-year budget cycle.  This year, the legislature will consider amendments to the budget approved in 2009.  It looks to be a very difficult year to secure state funding.  The city must keep its funding requests active during the legislative session.

FISCAL IMPACT:

The immediate fiscal impact is $12,000 for a professional services contract with Mr. Richard Little for 2009/2010. 

FEES

The City will pay a monthly retainer fee of $2,000 and not more than $800 for a minimum of two legislative contacts with federal legislators in Washington, D.C.

Total fees for professional time shall not exceed $12,000 for the duration of this Agreement.

EXPENSES

Any photocopying, postage, and other out-of-pocket expenditures will not be reimbursed.

Several Council members may need to attend the Association of Washington Cities (AWC) Legislative Forum in Olympia in January 2010 to meet one-on-one with the City's legislative representatives. The Legislative Conference is $100/per person for the conference, and hotel accommodations are $100/night per person.  The City Council may make funds available in the Council's 2010 travel and seminar budget.  The benefit of expending these funds is well worth the anticipated outcome of receiving a state allocation of funding for the WWTP.
ALTERNATIVES:

1. Discuss the staff recommendation, determine the need to pursue state funding for the WWTP in 2010, and authorize the Mayor to sign a professional service contract with Richard Little not to exceed $12,000.  This alternative would continue the work started during the 2007 legislative session and continue to build suppoer in the state legislature for the project.

2. Discuss the staff recommendation.  Determine that there is no need to pursue state funding for the WWTP in 2010, and do not authorize the Mayor to sign a professional services agreement with Mr. Little not to exceed $12,000.

3. Discuss the staff recommendation and identify any areas of concern.  This may include a decision to conduct a competitive selection process prior to making a final decision to contract with Richard Little.   Direct staff as necessary to meet the Council's desired outcome(s).

RECOMMENDED ACTION:  

Authorize the Mayor to sign a professional service contract with Richard Little not to exceed $12,000.

RECOMMENDED MOTION:

I MOVE TO AUTHORIZE THE MAYOR TO SIGN A PROFESSIONAL SERVICE CONTRACT WITH MR. RICHARD LITTLE NOT TO EXCEED $12,000.00


ATTACHMENTS

Attachment A – Richard Little Resume

Attachment B  - Proposed Contract and Scope of Work

RICHARD N. LITTLE


3018 Elm Street

Bellingham, Washington

(360) 961-2443

dlittle07@gmail.com

Employment:

2007 – Present:  Richard N Little Consulting LLC

1998 - 2007:
Director, Government Relations, City of Bellingham

1986 - 1998:
Assistant City Attorney, City of Bellingham

1980 - 1986:
Private law practice, Bellingham

1979 - 1980:
U.S. Commerce Department, Deputy Assistant Secretary,

Congressional liaison

1977 - 1979:
U.S. House of Representatives, Counsel to Transportation and

Commerce Subcommittee.

1973 - 1977:
Private law practice, Monterey, California
1969  -1973:
U.S. Navy, Lieutenant, Judge Advocate General's Corps.
Education:
B.S., University of California, 1965

J.D., Hastings College of the Law, 1968

George Washington University, Environmental Law Masters Program
Admitted to practice:
U.S. Supreme Court

           

U.S. District Court, Western District
U.S. Court of Military Appeals


of Washington       



California State Bar



Washington State Bar

Other activities:

Past President, Washington State Association of Municipal Attorneys

Board member, Evergreen AIDS Foundation

Boards and Council, First Congregational Church of Bellingham

Various singing groups

Youth soccer coach

Commissioner, Monterey County Park and Open Space District

Member, California Central Coastal Commission

Outstanding Service Award, Washington State Association of Municipal 



Attorneys

Tim Douglas




Kelli Linville


Former Mayor



State Representative 42nd District


Bellingham Washington


Washington State Legislature


timjod@msn.com



linville_ke@leg.wa.gov

360-676-8530



360-671-2619


Evan Schatz




Rick Agnew


Legislative Director



VanNess Feldman


Senator Patty Murray


Government Relations and Public Policy


Evan_Schatz@murray.senate.gov
raa@vnf.com

202-224-2621



206-829-1815

AGREEMENT FOR SERVICESPRIVATE 

BETWEEN THE CITY OF SULTAN AND 

RICHARD N LITTLE CONSULTING, LLC


THIS AGREEMENT, is made this 1st day of October, 2009, by and between the City of Sultan (hereinafter referred to as the “City”), a Washington Municipal Corporation, and Richard N. Little Consulting  REF consultant  \* MERGEFORMAT (hereinafter referred to as the “Service Provider”), doing business at 3018 Elm Street, Bellingham, WA  98225-1620.


WHEREAS, the Service Provider is in the business of providing certain services specified herein; and


WHEREAS, the City desires to contract with the Service Provider for the provision of such services for government relations and appropriations,  fillin “describe services (ie, creation of newsletter)”and the Service Provider agrees to contract with the City for same;


NOW, THEREFORE, in consideration of the mutual promises set forth herein, it is agreed by and between the parties as follows:

T E R M S

1.
Description of Work.  The Service Provider shall perform work as described in Attachment A, Scope of Work, which is attached hereto and incorporated herein by this reference, according to the existing standard of care for such services.  The Service Provider shall not perform any additional services without the expressed permission of the City.
2.
Payment.

A. The City shall pay the Service Provider at the rate set forth in Attachment B, but not more than a total of twelve thousand  fillin “enter total ‘not to exceed’ cost (written out)” dollars ($12,000.00) fillin “enter total ‘not to exceed’ cost (eg, $4,000)”  for the services described in this Agreement.  This is the maximum amount to be paid under this Agreement.

B. The Service Provider shall submit monthly payment invoices to the City after such services have been performed, and the City shall make payment within four (4) weeks after the submittal of each approved invoice.  Such invoice shall detail the hours worked, a description of the tasks performed.

C. If the City objects to all or any portion of any invoice, it shall so notify the Service Provider of the same within ten (10) days from the date of receipt and shall pay that portion of the invoice not in dispute.  The parties shall immediately make every effort to settle the disputed portion.

3.
Relationship of Parties.  The parties intend that an independent contractor - client relationship will be created by this Agreement.  As the Service Provider is customarily engaged in an independently established trade which encompasses the specific service provided to the City hereunder, no agent, employee, representative or subcontractor of the Service Provider shall be or shall be deemed to be the employee, agent, representative or subcontractor of the City.  None of the benefits provided by the City to its employees, including, but not limited to, compensation, insurance and unemployment insurance, are available from the City to the Service Provider or his employees, agents, representatives or subcontractors.  The Service Provider will be solely and entirely responsible for his acts and for the acts of the Service Provider's agents, employees, representatives and subcontractors during the performance of this Agreement.  The City may, during the term of this Agreement, engage other independent contractors to perform the same or similar work that the Service Provider performs hereunder.
4.
Project Name.  Government Relations – Appropriations
5.
Duration of Work.  The Service Provider shall complete the work described in Attachment A on May 1, 2010. fillin “Please enter date work is to be completed”
6.
Termination.

A.
Termination Upon the City's Option.  The City shall have the option to terminate this Agreement at any time.  Termination shall be effective upon ten (10) days written notice to the Service Provider.
B.
Termination for Cause.  If the Service Provider refuses or fails to complete the tasks described in Attachment A, or to complete such work in a manner unsatisfactory to the City, then the City may, by written notice to the Service Provider, give notice of its intention to terminate this Agreement.  After such notice, the Service Provider shall have ten (10) days to cure, to the satisfaction of the City or its representative.  If the Service Provider fails to cure to the satisfaction of the City, the City shall send the Service Provider a written termination letter which shall be effective upon deposit in the United States mail to the Service Provider's address as stated above.

C.
Rights upon Termination.  In the event of termination, the City shall only be responsible to pay for all services satisfactorily performed by the Service Provider to the effective date of termination, as described in the final invoice to the City.  The City Manager shall make the final determination about what services have been satisfactorily performed.

7.
Nondiscrimination.  In the hiring of employees for the performance of work under this Agreement or any subcontract hereunder, the Service Provider, its subcontractors or any person acting on behalf of the Service Provider shall not, by reason of race, religion, color, sex, marital status, national origin or the presence of any sensory, mental, or physical disability, discriminate against any person who is qualified and available to perform the work to which the employment relates.
8. Indemnification / Hold Harmless.  The Service Provider shall defend, indemnify and hold the City, its officers, officials, employees and volunteers harmless from any and all claims, injuries, damages, losses or suits including attorney fees, arising out of or in connection with the performance of this Agreement, except for injuries and damages caused by the sole negligence of the City.

The City shall defend, indemnify and hold the Service Provider, its officers, officials, employees and volunteers harmless from any and all claims, injuries, damages, losses or suits including attorney fees, arising out of or in connection with the performance of this Agreement, except for injuries and damages caused by the sole negligence of the Service Provider.


Should a court of competent jurisdiction determine that this Agreement is subject to RCW 4.24.115, then, in the event of liability for damages arising out of bodily injury to persons or damages to property caused by or resulting from the concurrent negligence of the Service Provider and the City, its officers, officials, employees, and volunteers, the Service Provider’s liability hereunder shall be only to the extent of the Service Provider’s negligence.  It is further specifically and expressly understood that the indemnification provided herein constitutes the Service Provider’s waiver of immunity under Industrial Insurance, Title 51 RCW, solely for the purposes of this indemnification.  This waiver has been mutually negotiated by the parties.  The provisions of this section shall survive the expiration or termination of this Agreement.

9.   Insurance.  The Service Provider shall procure and maintain for the duration of the Agreement, insurance against claims for injuries to persons or damage to property which may arise from or in connection with the performance of the work hereunder by the Service Provider, their agents, representatives, employees or subcontractors.

A.
Minimum Scope of Insurance.  The Service Provider shall obtain insurance of the types described below:

1. Automobile Liability insurance covering all owned, non-owned, hired and leased vehicles.  Coverage shall be written on Insurance Services Office (ISO) form CA 00 01 or a substitute form providing equivalent liability coverage.  If necessary, the policy shall be endorsed to provide contractual liability coverage.
2. Commercial General Liability insurance shall be written on ISO occurrence form CG 00 01 and shall cover liability arising from premises, operations, independent contractors, products-completed operations, personal injury and advertising injury, and liability assumed under an insured contract.  The City shall be named as an insured under the Service Provider’s Commercial General Liability insurance policy with respect to the work performed for the City using ISO additional insured endorsement GC 20 10 10 01 and GC 20 37 10 01 or substitute endorsements providing equivalent coverage.
3. Workers’ Compensation coverage as required by the Industrial Insurance laws of the State of Washington.
B. 
Minimum Amounts of Insurance.  The Service Provider shall maintain the following insurance limits:

1. Automobile Liability insurance with a minimum combined single limit for bodily injury and property damage of $1,000,000 per accident.

2. Commercial General Liability insurance shall be written with limits no less than $1,000,000 each occurrence, $2,000,000 general aggregate and $2,000,000 products-completed operations aggregate limit.

C. 
Other Insurance Provisions.  The insurance policies are to contain, or be endorsed to contain, the following provisions for Automobile Liability and Commercial General Liability insurance:

1. The Service Provider’s insurance coverage shall be primary insurance as respect to the City.  Any insurance, self-insurance, or insurance pool coverage maintained by the City shall be excess of the Service Provider’s insurance and shall not contribute with it.

2. The Service Provider’s insurance shall be endorsed to state that coverage shall not be cancelled by either party, except after thirty (30) days prior written notice by certified mail, return receipt requested, has been given to the City.

D. Acceptability of Insurers.  Insurance is to be placed with insurers with a current A.M. Best rating of not less than A:VII.
E. Verification of Coverage.  The Service Provider shall furnish the City with original certificates and a copy of the amendatory endorsements, including but not necessarily limited to the additional insured endorsement, evidencing the insurance requirements of the Service Provider before commencement of the work.

F. Subcontractors.  The Service Provider shall include each subcontractor as insured under its policies or shall furnish separate certifications and endorsements for each subcontractor.  All coverage shall be subject to all of the same insurance requirements as stated herein for the Service Provider.

10.
Entire Agreement.  The written provisions and terms of this Agreement, together with all documents attached hereto, shall supersede all prior verbal statements of any officer or other representative of the City, and such statements shall not be effective or be construed as entering into or forming a part of, or altering in any manner whatsoever, this Agreement.
11.
City's Right of Supervision, Limitation of Work Performed by Service Provider.  Even though the Service Provider works as an independent contractor in the performance of his duties under this Agreement, the work must meet the approval of the City and be subject to the City's general right of inspection and supervision to secure the satisfactory completion thereof.  In the performance of work under this Agreement, the Service Provider shall comply with all federal, state and municipal laws, ordinances, rules and regulations that are applicable to the Service Provider's business, equipment, and personnel engaged in operations covered by this Agreement or accruing out of the performance of such operations.
12. Work Performed at Service Provider's Risk.  The Service Provider shall be responsible for the safety of its employees, agents and subcontractors in the performance of the work hereunder and shall take all protections reasonably necessary for that purpose.  All work shall be done at the Service Provider's own risk, and the Service Provider shall be responsible for any loss of or damage to materials, tools, or other articles used or held for use in connection with the work.

13. Ownership of Products and Premises Security.
A. All reports, plans, specifications, data maps, and documents produced by the Service Provider in the performance of services under this Agreement, whether in draft or final form and whether written, computerized, or in other form, shall be the property of the City.

B.  
While working on the City’s premises, the Service Provider agrees to observe and           support the City’s rules and policies relating to maintaining physical security of the City’s premises.
14. Non-Solicitation.  Recognizing the time and expense of the Service Provider’s investment in its employees, the City agrees that is stall not directly or indirectly employ, hire or retain any person who is an employee of the Service Provider during the term of this Agreement and for a period of one (1) year following the termination of this Agreement.
15. Modification.  No waiver, alteration or modification of any of the provisions of this Agreement shall be binding unless in writing and signed by a duly authorized representative of the City and the Service Provider.
16. Assignment.  Any assignment of this Agreement by the Service Provider without the written consent of the City shall be void.
17. Written Notice.  All communications regarding this Agreement shall be sent to the parties at the addresses listed below, unless notified to the contrary.  Any written notice hereunder shall become effective as of the date of mailing by registered or certified mail, and shall be deemed sufficiently given if sent to the addressee at the address stated in this Agreement or such other address as may be hereafter specified in writing.
18. Non-Waiver of Breach.  The failure of the City to insist upon strict performance of any of the covenants and agreements contained herein, or to exercise any option herein conferred in one or more instances shall not be construed to be a waiver or relinquishment of said covenants, agreements or options, and the same shall be and remain in full force and effect.
19. Resolution of Disputes, Governing Law.  Should any dispute, misunderstanding or conflict arise as to the terms and conditions contained in this Agreement, the matter shall be referred to the City Manager, whose decision shall be final.  In the event of any litigation arising out of this Agreement, the prevailing party shall be reimbursed for its reasonable attorney fees from the other party.  This Agreement shall be governed by and construed in accordance with the laws of the State of Washington.
IN WITNESS WHEREOF, the parties have executed this Agreement on the day and year above written.

CITY OF SULTAN
SERVICE PROVIDER

By:  

By:  



Mayor Carolyn Eslick

Richard Little


Taxpayer ID #:  

CITY CONTACT
SERVICE PROVIDER CONTACT

Deborah Knight

Richard N. Little



319 Main Street
3018 Elm Street

Suite 200
Bellingham, WA  98225-1620

Sultan, WA  98294
e-mail:  dlittle07@gmail.com

Phone:  360-793-3112 
Phone:  360-961-2443

Fax:  360-793-3344
Fax:  360-671-1444

ATTEST/AUTHENTICATED

By: 



City Clerk

APPROVED AS TO FORM

By: 



Office of the City Attorney

Attachment A – Scope of Work

1. Work closely with the City to prepare a formal appropriations requests and supporting materials and to secure legislative sponsors and support for the City's requests.

2. Work with the City to engage and leverage the Service Provider’s network of contacts, as well as the City’s existing relationships, to deliver accurate and timely information supporting the City's legislative requests to key legislators and to ensure final legislative approval of the City's requests.

3. Work with the City to coordinate and facilitate the legislative work of other stakeholders supporting the City's requests.

4. Following the legislative session, work with the City to ensure that the City's requests are enacted as desired, by helping to prevent the possibility of a line item veto by the Governor, if necessary.

5. Work closely with the City to build and coordinate support from local residents and businesses, construction and environmental interests, and other stakeholders who share a desire to see the City’s projects be successful and who can be helpful in ensuring those successes, utilizing a variety of tactics including grassroots lobbying and media outreach.

6. Before the conclusion of the contract, present a comprehensive summary report of all activities to the City and work with the City to conduct a thorough assessment of the Service Provider's performance.

Attachment B – Payment

FEES

Commencing on the 1st day of October, 2009, and continuing through the 28th day of February, 2010, the Service Provider shall bill the City a monthly retainer fee of $2,000 for its services hereunder. 

The City of Sultan shall pay not more than $800 for a minimum of three legislative contacts with federal legislators in Washington, D.C.

Total fees for professional time shall not exceed $12,000 for the duration of this Agreement.

EXPENSES

Any photocopying, postage, and other out-of-pocket expenditures that the Service Provider incurs on behalf of the City will not be reimbursed.

SULTAN CITY COUNCIL

AGENDA ITEM COVER SHEET

ITEM NO:
A - 10  
DATE:
October 22, 2009
SUBJECT:
Broken sanitary sewer pipe in sewer run from manhole on 4th Street westerly to existing manhole behind fire station. 

CONTACT PERSON:
Jon Stack, City Engineer
SUMMARY:
The Public Works crew spent portions of Wednesday and Thursday locating the reasons for the plugging of the existing sanitary sewer line and back up flows in the manhole on 4th Street. This sewer run conveys sewage from the system to the manhole behind the fire station. A pressure vacumn truck was contracted on Wednesday (October 14)  to clean the line and relieve the manhole blockage. Then on Thursday (October 15) a pressure vacumn truck and a television truck were used to identify why the line was blocked.It was necessary to clean the line with the pressure vac truck to allow the TV camera access.


An 8” concrete pipe approximately 90LF westerly of the manhole on 4th street is broken, which apparently caused the blockage in the line and the filling of the 4th Street manhole. This blocked 4th Street manhole also apparently caused the sewer service  blockage to rental units adjacent to the Coastal Community Bank.

FISCAL IMPACT:
Two options will be considered for repair or replacement of the broken pipe. Additional information regarding the options and their costs will be developed and discussed with contractors experienced in this work and bids will be obtained.

STAFF
RECOMMENDATION:       Since this broken pipe may cause a plug in the manhole again, it is imperative that repair or replacement be initiated immediately. While a permanent solution is being developed, public works will check the manhole condition on a daily basis .

Attached are the RCW’s regarding emergency expenditures.  Staff will provide an update report during the Council meeting.

RCW 35A.34.140
Emergency expenditures -- Nondebatable emergencies. 

Upon the happening of any emergency caused by violence of nature, casualty, riot, insurrection, war, or other unanticipated occurrence requiring the immediate preservation of order or public health, or for the property which has been damaged or destroyed by accident, or for public relief from calamity, or in settlement of approved claims for personal injuries or property damages, or to meet mandatory expenditures required by law enacted since the last budget was adopted, or to cover expenses incident to preparing for or establishing a new form of government authorized or assumed after adoption of the current budget, including any expenses incident to selection of additional or new officials required thereby, or incident to employee recruitment at any time, the city legislative body, upon the adoption of an ordinance, by the vote of one more than the majority of all members of the legislative body, stating the facts constituting the emergency and the estimated amount required to meet it, may make the expenditures therefor without notice or hearing.

RCW 35A.34.150
Emergency expenditures -- Other emergencies -- Hearing. 

If a public emergency which could not reasonably have been foreseen at the time of filing the preliminary budget requires the expenditure of money not provided for in the budget, and if it is not one of the emergencies specifically enumerated in RCW 35A.34.140, the city legislative body before allowing any expenditure therefor shall adopt an ordinance stating the facts constituting the emergency and the estimated amount required to meet it and declaring that an emergency exists.

     The ordinance shall not be voted on until five days have elapsed after its introduction, and for passage shall require the vote of one more than the majority of all members of the legislative body of the city.

     Any taxpayer may appear at the meeting at which the emergency ordinance is to be voted on and be heard for or against the adoption thereof.

SULTAN CITY COUNCIL
AGENDA ITEM COVER SHEET
ITEM NO:
A-11
DATE:

October 22, 2009

SUBJECT:

Resolution 09-10, adopting Developer Agreement for 



Greens Estates Planned Unit Development (PUD) Subdivision

CONTACT PERSON:
Robert Martin, Community Development Director

ISSUE:
The Developer of Greens Estate PUD is requesting a Developer Agreement to accompany their submittal of the Final PUD Application.  RCW 36.70B.170(1) requires Developer Agreements to be adopted by Resolution after a Public Hearing.  Council has conducted a Public Hearing.
STAFF RECOMMENDATION:
Staff recommends that Council move to authorize the Mayor to sign Resolution 09-10, Adopting a Developer Agreement with Sultan 144 LLC.
SUMMARY:

A Public Hearing was held in the Hearing Section of this Meeting.  Council is directed to Agenda Item H-3 for all background and the Developer Agreement.

ALTERNATIVES: 
Council may choose from the following alternatives:

4. Continue Action to a future date.

5. Do not adopt the Resolution, thereby indicating that the Final PUD Review should be conducted under the existing provisions of Resolution 08-03.

6. Direct Staff to continue work on the Developer Agreement and give direction as to what additional issues need to be addressed.

ATTACHMENTS:

Attachment A:
Resolution 09-10 (Developer Agreement being adopted is “Attachment B” of



Agenda Item H-3)
SULTAN CITY COUNCIL
AGENDA ITEM COVER SHEET

ITEM NO:
D-1
DATE:

October 22, 2009

SUBJECT:

Comprehensive Plan Docket 2009

CONTACT PERSON:
Robert Martin, Community Development Director

ISSUE:
Update on 2009 Comprehensive Plan Docket.
STAFF RECOMMENDATION:

Staff recommends that the Council review “Attachment A” and “Attachment B” and ask any questions related to the Items presented on those Attachments.

The Planning Board and Staff recommend that all Items presented on Attachments A and B be Docketed by the Council for further action this year as provided by the Level IV Process in the recently adopted Public Involvement Procedures.

BACKGROUND:
In conformance with State Statutes, the Sultan Municipal Code (SMC) Chapter 16.134.070D provides that the Docket for proposals to Amend the Comprehensive Plan is open once each year.  The deadline for submittal of Docket proposals is April 1st of each year.  For 2009, the Planning Board proposed five items and a private property owner proposed one item.
At its June 25, 2009 Meeting, the Council approved the 2009 Docket. The approved Docket includes five (5) items recommended by the Planning Board and one from a property owner.

DISCUSSION:

The Docket contains the following City sponsored items:

1. Amend Comprehensive Plan Text to provide for Public/Institutional Zone as an Overlay Zone indicating the location of public property. (This Overlay Zone will show the location of public property and set the uses available, while retaining the underlying zoning in case the public agency sells the land to a private owner.  It is easier to remove the Overlay Zone than it is to go through a full-scale Zone Change)  The Comprehensive Plan Text Amendment will authorize the creation of the Overlay Zone in the Zoning Section of the Unified Development Code, Sultan Municipal Code (SMC) Title 16.

2. Amend the Comprehensive Plan Future Land Use Map (Figure LU-1) to designate the north portion of Reese Park and the Water Treatment Plant site as Low-Moderate Density Residential and provide Comprehensive Plan direction for zoning the properties as P/I on the Official Zoning Map.
3. Assessment and possible Amendment of Comprehensive Plan Policies on Population and Economic Development, Section 2.2, Goals and Policies, General, #12, #13, and #14.
4. Amend the Industrial Park Master Plan to remove the requirement for all development to be subject to the Binding Site Plan Process.

5. Amend Comprehensive Plan at Figure T-1, and Table T-3 to change names of City Street Classifications to agree with State and Federal Classifications for Communities with population size of Sultan.

The City Council, subsequent to adopting the Docket in June, determined to delay action on Item 3 above in recognition of the large scope of the project, and the need for additional funding to address all areas in the Plan that are affected by this issue.

Planning Board has conducted Public Hearings and prepared affirmative recommendations to the Council on above Docket items 1, 2, 4, and 5.  These recommendations will be forwarded to the Council in the near future for consideration and action.  The recommendations have been on hold until completion of the process on the citizen-sponsored Docket Item #6 as discussed below.

The Docket contains the following Citizen sponsored item:

1. Comprehensive Plan Map Amendment to change the designation of land on both sides of the new intersection of Sultan Basin Road and Hwy 2 from Economic Development (Industrial) and Moderate Density (Residential) to Highway Oriented Development (Commercial).

This item originally proposed a Plan Text Amendment that, much like City sponsored Item #3 above, involved more than appeared on the surface.  It has taken a lot of time to come to agreement with the Applicant’s Consultant on how to proceed with this item.

The Applicant has withdrawn the Text Amendment and is proceeding with the Map Amendment Proposal.  The City has received (October 13, 2009) the materials necessary to proceed with the Map Amendment.  The Planning Board Agenda for October 20, 2009 includes an item to set a Public Hearing on the Map Amendment for November 3, 2009.  The Public Hearing will be on November 17, 2009.  The Board may take action on the proposal at that Meeting.

SUMMARY:

Once the Board has completed Action on the Citizen sponsored proposal, presumably at the November 17, 2009 Meeting, the Docket Recommendations will be prepared for presentation to the Council as the recommended Comprehensive Plan Amendment Docket for 2009.  According to State Statute, the Council must address all Docketed items at one time, ie. Amend the Comprehensive Plan once each year.

RECOMMENDATION:

There is no Action required at this time.
SULTAN CITY COUNCIL
AGENDA ITEM COVER SHEET
ITEM NO:
D-2
DATE:

October 22, 2009

SUBJECT:

Accessory Dwelling Units



SMC 16.25

CONTACT PERSON:
Robert Martin, Community Development Director

ISSUE:
Current Code Standards for Accessory Dwelling Units; Statutory Requirements; and Council intent for Accessory Dwelling Units in Sultan.
STAFF RECOMMENDATION:

1.  Review RCW 43.63A.215 and SMC 16.25

2. Discuss the Council’s interest and or need to review the Accessory Dwelling Unit Regulations

3. Direct Staff to return with additional information if needed.

BACKGROUND:

In the 1940’s and 1950’s many families rented out an extra apartment over their garage or in their basements as a way to earn extra money and to provide additional housing when shortages were more the rule than the exception.  Since that time, zoning standards have favored/required only single-family housing on most residential property.

In 1993, the Washington Legislature adopted RCW 43.63A.215.  This Statute (Attachment A) was a State-level override of local Zoning Codes, requiring that local jurisdictions: (Counties exceeding population of 125,000; and Cities exceeding 20,000) provide for “Accessory Apartments” in their Single-Family Residential Zones. The purpose was to provide a tool to increase densities in Urban Areas, and provide more Affordable Housing.

In 1993, even though the City of Sultan was not specifically covered by the Statute (population under 20,000) the City Council adopted Ordinance 823-03 creating SMC Chapter 16.25, “Accessory Dwelling Units” (ADU’s) (Attachment B).

Two ADU’s have been applied for and approved by the City in the last 18-months.

DISCUSSION:

ADU’s in SMC 16.25 can be either attached to, or detached from the primary residential unit.  They are limited to 650 sq.ft.  One ADU is allowed on any lot that is occupied by a single-family residence that has sufficient room for the both structures to meet yard requirements and setbacks.  The property owner is required to occupy one of the units as their “permanent and principal residence” and the ADU must be removed (or decommissioned if an attached unit) if the property owner no longer resides on the property.

A second ADU may be applied for under a Conditional Use Permit (SMC 16.25.010 B.) if the property is of sufficient size to accommodate all units.

As with all Land Uses, the issue depends on whether a citizen wants to use a Code provision to meet a need or whether another sees the use as an intrusion into their current situation.  Someone with an elderly family member or in need of additional income to meet mortgage payments can see the ADU provisions as a wonderful answer to a serious need.  A neighbor can see the same situation as a disruption of their expectations for a single-family neighborhood.

As stated above, the State decided that issue for Cities with populations in excess of 20,000.  The Legislature determined that the cause of Affordable Housing and the interest in less restriction of property rights (ie. allowing ADU’s) won out over the interest of exclusive single-family neighborhoods.

As it was not covered in RCW 43.63A.215 the City of Sultan has both the opportunity and the responsibility to decide its own balance in this issue.  In 1993, the Council adopted an Ordinance that places few restrictions on the type of ADU that can be located.  Detached units, (conversion of existing detached garages, or new construction of separate living units) is allowed.  ADU’s can be located without regard for who lives in them as long as the property owner occupies one of the units (either the principal residence or the secondary ADU).

A less liberal treatment of the concept would be to limit ADU’s to conversion of attached garages, or addition to the footprint of existing dwellings. Occupancy of ADU’s could be limited to relatives or those in need of long-term care.  Note that monitoring occupancy is an ongoing task, and enforcement is difficult.

RECOMMENDATION:
1. Review RCW 43.63A.215 and SMC 16.25

2. Discuss the Council’s interest and or need to review the Accessory Dwelling Unit Regulations

3. Direct Staff to return with additional information if needed.

ATTACHMENTS

Attachment A:  RCW 43.63A.215

Attachment B:  SMC Chapter 16.25
SULTAN CITY COUNCIL

AGENDA ITEM COVER SHEET

Date:



October 22, 2009



Agenda Item #:

D-3

SUBJECT:
Governor’s Juvenile Justice Advisory Committee Grant Program
CONTACT PERSON:    Donna Murphy Grants and Economic Development Coordinator

ISSUE:
The issue before the City Council is to discuss the possibility of a partnership grant application between the City of Sultan and the Volunteers of America to fund a Juvenile Delinquency Prevention Program.

STAFF RECOMMENDATION:  

Direct staff to continue working with the Volunteers of America to develop a scope of work and submit a grant application.
SUMMARY STATEMENT: 

At the September 17, 2009 City Council meeting, Mayor Eslick informed the City Council that she and staff have looked into the possibility of partnering with the Volunteers of America to apply for a Governor’s Juvenile Justice Grant.  

The purpose is to fund the formation of a Youth Support Network to work with juvenile offenders.  The Youth Support Network would give youth offenders a support system to restore and rebuild community relations through accountability.

The objective is to provide early intervention when the offenses are small (smoking cigarettes) or when it’s a first or second offence. 

The Police interact with 8 – 12 youth per month that could benefit from this type of program.  

The intent is to use local residents with a background in juvenile counseling including support.

The Volunteers of America are not an eligible agency to apply for this grant.  Only municipal governments or Indian Tribes are eligible applicants.  The City of Sultan would act as lead agency on the grant application and the Volunteers of America would operate the program, prepare and submit all quarterly and annual reports and provide the 50% in-kind match requirement.

The grant application is due on November 13, 2009.  If Council directs staff to continue working with the Volunteers of America on this application, the Volunteers of America will prepare the application and Council approval of the application will be an Action Items at the November 12, 2009 meeting.

FISCAL IMPACTS:

The maximum request is $37,500 and there is a 50% match.  The match can be made in-kind and the Volunteers of America will provide and document all match and reporting requirements.

Attachments:

Governor’s Juvenile Justice Advisory Committee Request for Proposals

SULTAN CITY COUNCIL 

AGENDA ITEM COVER SHEET

ITEM NO:
D-4

DATE:

October 22, 2009

SUBJECT:

 Parks Non-discrimination policies
CONTACT PERSON:
Deborah Knight, City Administrator


ISSUE:

The issue before the city council is to review the requirements of Engrossed Substitute Senate Bill 5967 to help better ensure non-discrimination with regard to community athletics programs.
STAFF RECOMMENDATION:

1. Review the requirements of ESSB 5967

2. Review the draft policy prepared by the City of Everett.
3. Direct staff to return with policies for discussion and adoption 
SUMMARY:

	

	


In 2009, the State Legislature enacted Engrossed Substitute Senate Bill 5967 (ESSB 5967) to help better ensure non-discrimination with regard to community athletics programs. In brief, the law provides:

Cities, towns, counties, and park districts are prohibited from discriminating against any person on the basis of sex in a community athletics program. Each entity operating or issuing permission to operate such a program must adopt and publish a nondiscrimination policy by January 1, 2010. 
School districts operating community athletics programs must adhere to these requirements, but may use and modify existing school policies to the extent possible. School districts are not required to monitor compliance, investigate complaints, or enforce school district policies as to third parties using school facilities. 
The Washington Parks and Recreation Association (WRPA) worked with state legislators to ensure ESSB 5967 was enacted in a manner that enabled local parks officials to implement it in a realistic, practical way. 
As adopted, key provisions of ESSB 5967 require that by January 1, 2010, local parks officials adopt non-discrimination policies to ensure gender equity; to publish such policies; to disseminate such policies to third parties that sign agreements and/or contracts to use community athletic fields; and to publish the name and address and phone number of the person or persons responsible for implementing the non-discrimination policy.

The WRPA began implementation work on the gender equity bill immediately after the close of the 2009 Session.  The WRPA members put together a tool kit to help city’s establish and tailor policy adoption efforts.  Attachment B is a copy of the City of Everett’s draft policy.

City staff recommend directing staff to prepare a draft policy for Council consideration on November 12, 2009 that meets the minimum requirements of the legislation.  Staff would use the Everett draft policy as the template.

The Council could adopt the policy on December 10 to meet the January 1, 2010 deadline.  If the city council has concerns, a short delay probably would not result in any significant penalties.  

DISCUSSION:

Adopt Non-Discrimination Policies
The WRPA tool kit recommends adopting a “purpose statement” and “policy intent” that are a simple replication of ESSB 5967’s legislative intent and a statement that the elements of the policy will guide actions of staff if needed.   The City of Everett adopted the following purpose statement and policy intent:

1.0 Purpose Statement 
The purpose of the Community Athletics Programs Non-Discrimination Policy is to help insure that the department’s and third party sponsored athletics/sports programs and the department’s facilities that support athletic/sports programs, provide equal opportunity and access for both boys and girls, and women and men. 
The principles, goals, strategies, programming and facility accessibility, policy distribution, and policy administration will guide the department’s actions with respect to gender. 

1.1 Policy Intent 
The intent of this policy is to achieve the following: 

a) expand and support equal participation in athletics/sports programs; and 

b) provide all athletics/sports programs equal access to facilities. 

Disseminate Policies to Third Parties
Since the City of Sultan does not provide recreation programs either directly or through contracts, it appears the biggest impact is to ensure that organizations, such as the Sultan School District and local little league clubs who use or rent city facilities have a copy of the city’s policy.

For example, the city’s fee schedule and rental agreements would be amended to include the following:

The City of Sultan complies with the State of Washington’s “Fair Play in Community Sports Act” (Chapter 467, 2009 Laws, effective date July 26, 2009) that prohibits discrimination against any person in a community athletics program on the basis of sex. Any questions or comments please contact Connie Dunn, Public Works Director at 360-793-2231.
The City of Everett has the following draft policy:

A variety of media will be used to publish and disseminate the City of Everett’s Community Athletics Programs Non-Discrimination Policy and contact information. In some media, the policy will be referenced with respect to its applicability and availability; in other media, the policy will be included in athletics/sports programs information “packets.” The media to be employed will be the following: 

7.1 Publications related to the department’s and third party sponsored community athletic/sports programs (policy reference) 
7.2 Applications for scheduled facility use (policy included) 
7.3 City of Everett Web Site (policy included) 
7.4 Information flyers, notices, advertisements (policy reference) 
Publish the Contact Person Responsible for Implementing the Policy
The city must adopt administrative procedures to implement the policy.  The WRPA recommends addressing implementation, monitoring, grievance procedures, and the responsible official.  Sample implementation policies are not yet available from the City of Everett or other agencies.  Staff will continue to monitor other cities efforts to develop implementation policies.  

FISCAL IMPACT:


The fiscal impact is administrative at this point.  The city will need to amend its written policies and monitor to ensure implementation.  There may be additional costs in the future if the city ever develops a recreation program. 

ALTERNATIVES:

1.  Review the requirements of ESSB 5967 and direct staff to prepare a draft policy for the city council’s consideration.  This alternative implies the council supports using the Everett policy as a template with changes to fit the Sultan community.

2. Review the requirements of ESSB 5967.  Direct staff to wait until after January 1, 2010 to begin working on a policy.  This action implies the city council would like to wait until other cities adopt policies to get a broader sense of the collective approach to implement the law. 
RECOMMENDEDATION:  

1. Review the requirements of ESSB 5967

2. Review the draft policy prepared by the City of Everett.
3. Direct staff to return with policies for discussion and adoption 
ATTACHMENT

A – City of Everett Draft Community Athletics Programs Non-Discrimination Policy

� See item 1 in Section VII Clarifications to Selected Conditions of Approval


� See item 2 in Section VII Clarifications to Selected Conditions of Approval


� See item 3 in Section VII Clarifications to Selected Conditions of Approval


� See item 4 in Section VII Clarifications to Selected Conditions of Approval





