CITY OF SULTAN
COUNCIL MEETING – COMMUNITY CENTER
May 14, 2009
6:30 PM  Transportation Benefit District – Public Comment
7:00 PM  CALL TO ORDER -  Pledge of Allegiance and Roll Call

CHANGES/ADDITIONS TO THE AGENDA
Changed Action Item 4 to Discussion Item 4
PRESENTATIONS  
1)  Sultan Basin Road Project Update – Sam Richards, WH Pacific

2)  Recognition of Councilmember Slawson – Certificate of Municipal Leadership
COMMENTS FROM THE PUBLIC:  Citizens are requested to keep comments to a 3 minute maximum to allow time for everyone to speak.  It is also requested that you complete a comment form for further contact.

COUNCILMEMBER COMMENTS
STAFF REPORTS 
Grants and Economic Development

Police Department

CONSENT AGENDA:    The following items are incorporated into the consent agenda and approved by a single motion of the Council.

1) Approval of the April 23, 2009 Council Meeting Minutes
2) Approval of the April 23, 2009 Public Hearing minutes on Water rates

3) Approval of Vouchers
4) Joint Meeting of Council and Planning Board on Comprehensive Plan

5) Adoption of Ordinance 1037-09 Fireworks

6) Letter of Support for the Reiter Recretion Area Plan
7) Senior Parents Use of Riverfront Park

8) Resolution 09-07 – Surplus Vehicles and Equipment

9) Wetland Resources Professional Service Contract
10) Richard Little Professional Service Contract Amendment
ACTION ITEMS:
1) Design Review Board Appointments
2) Decline Railroad Crossing Grant
3) Community Survey Consultant Contract Award
4) Boys and Girls Club Lease Agreement
5) Snohomish County Interlocal Agreement – Stormwater
6) Ordinance 1043-09 Water Rates

7) Utility Easement Bill of Sale/Latecomer Agreement – George 6-Plex

8) Adoption of Ordinance 1036-09 Animal Control

DISCUSSION:  Time Permitting
1) Parking Resolution

2) Special Events

3) Transportation and Park Impact Fees

4) Phone System Change
PUBLIC COMMENT ON AGENDA ITEMS ONLY
COUNCILMEMBER RESPONSE TO PUBLIC COMMENT ON AGENDA ITEMS
Executive Session:   Potential Litigation 
Adjournment - 10:00 PM or at the conclusion of Council business.

ADA NOTICE:  City of Sultan Community Center is accessible.  Accommodations for persons with disabilities will be provided upon request.  Please make arrangements prior to the meeting by calling City Hall at 360-793-2231.     

For additional information please contact the City at cityhall@ci.sultan.wa.us or visit our web site at www.ci.sultan.wa.us 
SULTAN CITY COUNCIL 

AGENDA ITEM COVER SHEET

ITEM:

Public Comment -1
DATE:

May 14, 2009


SUBJECT:

Transportation Benefit District

CONTACT PERSON:
Deborah Knight, City Administrator

ISSUE:

The issue before the council is to take public comment on establishing a transportation benefit district for the preservation, maintenance and construction of city streets.  

STAFF RECOMMENDATION:

1. Review the attached materials.

2. Take public comment

Attachment A is a state analysis of Sultan’s roadways (pavement rating).  This analysis is the starting point for evaluating the condition of Sultan’s roadways and potential investment necessary for long-term maintenance of the City’s roadway assets.  

Attachment B is a fact sheet on transportation benefit districts.  
SUMMARY:

During the council retreat in March 2009, the city council reviewed the current deteriorating state of many city streets and looked at the limited funding sources available to maintain and improve the street system.  

The council directed staff to schedule a public forum to get feed back from the community on the idea of funding road maintenance through a transportation benefit district.  
The city council can either establish an annual vehicle fee up to $20 or consider several options subject to voter approval.  
The council is seeking feedback from the community on whether fixing streets is enough of a priority to establish a separate funding source for long-term maintenance.  
The city is currently using all available resources to provide basic levels of city services to the Sultan community.  Over the past decade, the city has deferred maintenance on its streets as traditional revenue sources have declined.  Several city streets including Alder, Eight, Fourth, Main, East Main, Foundry Drive, Marcus, 140th Ave, 10th Street and others are beginning to seriously fail in spots.  Local access streets have not been regularly maintained in over a decade.

A transportation benefit district (TBD) is a separate taxing district created for the sole purpose of acquiring constructing, improving, providing, and funding transportation improvements within the district.  Transportation Benefit Districts are quasi-municipal corporations and independent taxing districts.  Although a TBD has similar powers to a city, e.g. impose taxes, eminent domain powers, contracting, etc., it is a separate taxing district.  

The city council is considering a street maintenance program using funds from the TBD to help prolong the life of city streets. If a TBD is approved, city streets would be surveyed and prioritized based on pavement condition. A maintenance schedule would be created to resurface streets on a 7-year cycle.  Several cities have already created transportation benefit districts including Sequim, Prosser, Liberty Lake, Lake Forest Park, Edmonds, and Des Moines.

DISCUSSION:

Declining Revenues and Increasing Costs
The city has limited revenue to pay for basic preservation, maintenance and construction of the city’s infrastructure.  Over the last decade, funding dedicated to street maintenance has decreased.  Due to the passage of Initiative 695 in 1999 and Initiative 776 in 2002, the city experienced a loss of Motor Vehicle Excise Taxes and local vehicle license fees.  Revenues to the Street Fund have been stagnant. 

While dedicated revenues have decreased, the on-going costs to preserve and maintain the city’s transportation infrastructure continue to rise.  In the past, there was sufficient funding and staff to maintain the City’s paved and gravel roads.   However, the city has made the decision to defer preservation, maintenance and construction of local streets in order to meet state mandates (e.g. GMA, Shoreline Master Program, etc.) and provide basic city services such as public safety.  

Deteriorating City Streets
Alder is a prime example of the City’s aging and ailing infrastructure.  Fixing the pot holes is no longer addressing the problem.  The street substructure needs to be replaced.  However, there is no funding available to repair Alder in the street fund or capital budget.  A sizable sink hole has appeared at the corner of Willow and 311th.  It has been growing steadily over the last several months.  Again there is no funding available to repair this growing problem.  

East Main Street which serves the industrial area between Wagley Creek Automotive and ROMAC is another example.  This is a dirt road without curb, gutters, sidewalks or storm drainage.  If the city is serious about economic development, a public investment in quality transportation infrastructure can attract quality private investment.  Aging and deferred maintenance lack the curb appeal to attract new investment.  

The same is true of Sultan’s residential communities.  There are a number of city streets serving residential communities which are dirt roads including Marcus, Murphy Way and 140th Avenue just to name a few.  These urban streets do not have basic amenities including curbs, gutters, sidewalks and stormwater systems.   

Staff is seeking direction from the city council on developing a long-term funding source for preserving, maintaining and enhancing the city’s local streets.  A list of funding sources is provided below for the council’s discussion.

Pavement Condition
In 2008, the Washington State Transportation Improvement Board (TIB) rated all of the city’s roadways on a scale of 0-100 with 0 being complete deterioration and 100 needing no improvement (Attachment A).  The city has three streets (140th Ave, 2nd Street and 6th Street) rated below 20 and 23 streets rated at 100.  As a result of its analysis the state recommends the following:

Overlay - 22,825 feet

Seal Coat – 53,500 feet

Reconstruct – 1,930 feet

No Treatment – 11,100 feet
ANALYSIS:

Street Classifications
Streets are divided in “classifications”.  The City of Sultan comprehensive plan identifies four street types (Attachment B):

1. Major arterial – US 2

2. Minor arterial – First Street, Sultan Basin Road, Rice Road, and 132nd 

3. Collector arterial – Fourth, Eighth, Main, Alder, and Cascade View 

4. Local Access – all other streets

Funding Sources for Street Repair
The majority (if not all) federal and state grant and loan funding is focused on arterial streets.  The City of Sultan has 9 arterial streets (see above).  The city has been extremely successful in obtaining grant and loans for these streets.  The city has also been successful in combining grant funds for water and sewer projects with street overlays to get more “bang for the buck”.  Unfortunately, this approach does not translate into a long-term strategy for street preservation and maintenance.  

There are very limited funding sources to preserve, maintain and improve local streets: 


1) Real Estate Excise Tax 


2) Utility Taxes


3) Property Taxes 


4) Gas tax


5) Transportation Benefit District  
The city currently uses all these funding sources except the Transportation Benefit District (TBD).  The TBD statute was amended in 2007 to allow local governments to establish a $20-$100 vehicle fee for local street improvements.  
	Revenue Source
	Annual Revenues
	Current Use
	Notes

	Real Estate Excise Taxes (REET)

(1st ¼ percent and 2nd ¼ percent)
	1st Q $37,500

2nd Q $37,500
	Debt payment on City Hall

Not available for street maintenance
	REET can’t be used for street maintenance

Capital budget only

	Utility taxes
	$185,000

$54,000 Streets

$130.8k to General Fund
	$54,000

Street lights
	Sultan uses 6% utility tax on electricity to supplement Street Operating Fund.  Voter approval needed to increase utility tax

	Revenue Source
	Annual Revenues
	Current Use
	Notes

	Property taxes
	$659,500

$81,300 Street

$578.2k to General fund
	$84,000 salaries and wages
	Limited to 1% increase annually.  Voter approval needed to increase tax

	Gas tax
	$106,514

Dedicated to Street Fund
	45% of funding for Street Fund
	Stagnant source of revenue.  Falling per capita

	Transportation Benefit District
	$50,000 - $70,000
	N/A
	Councilmanic < $20

Voter approved $20>$100


Real Estate Excise Tax
Real Estate Excises Taxes are a separate funding source in the city’s capital budget.  

Sultan has levied two 1/4% real estate excise taxes. Each 1/4% should yield approximately $37,500 in revenue annually. The city council created a separate Special Capital Projects Fund for REET 2 revenues in 2007.

Sultan is currently using REET to make the $125,000 annual debt service payment on the Sultan Community Center.  Additional future revenues are needed to provide local match dollars for state and federal grants.  

Utility Taxes
The City of Sultan levies a 6 percent tax on electric utilities.  The funds are divided between the general fund ($130,800) and street fund ($54,000).  Street fund revenues are used to pay for street lighting.  

If a tax rate of more than 6 percent is proposed, then voter approval must first be obtained (RCW 35.21.870(1). No vote is needed to raise the rate over 6 percent for other utilities such as water, sewer, stormwater and cable television. 

The city council could choose to raise the utility tax on city utilities or go to the voters for approval to increase the utility tax to provide funding for street maintenance, preservation and construction.
Property Taxes
Property taxes are limited to 1% increase annually plus new construction.  Approximately 12% ($81,300) of property taxes are distributed to the Street Fund.  The funds are used to pay salaries and wages for public works utility workers.  

The council could choose to dedicate additional property tax revenues for street repair and lower levels of service or cut programs in other parts of the General Fund budget.  

Gas Tax (MVET)
This tax is placed on the sale of motor vehicle gas in the state of Washington. A portion of these funds are shared with cities, such as Sultan.  The state allocates 6.92% of these funds to each city based on population.  Even with recent increases to the gas tax, cities only receive 2.96 cents (or eight percent) of the state’s gas tax.

These funds are restricted, meaning they must be used for street repair purposes. Another 4.91% of these funds are also disbursed to cities to be used for major street construction. The City expects to collect $106,514 in gas tax revenues in 2009 which make up 45% of Street Fund revenues

Gas tax distributions are allocated on a per capita basis. However, as city population has increased, the per capita distribution has decreased. Even with an additional half cent gas tax authorized in 2005, distributions have not kept up with inflation.

Transportation Benefit District
In 1987, the State Legislature created Transportation Benefit Districts (TBD) as an option for local governments to fund the operation, maintenance, and preservation of transportation programs and facilities.  

Legislative History.  Since 2005, the Legislature has amended the TBD statute to expand its uses.  In 2007, the Legislature amended the statute to authorize the imposition of vehicle fees and transportation impact fees without a public vote.

Separate Taxing District.  A transportation benefit district is separate taxing district created for the sole purpose of acquiring constructing, improving, providing, and funding transportation improvements within the district.  

Transportation Benefit Districts are quasi-municipal corporations and independent taxing districts.  Although a TBD has similar powers to a city, e.g. impose taxes, eminent domain powers, contracting, etc., it is a separate taxing district.  

In practical terms, the governing body of the TBD is the city council.  The Council would serve as a separate government, much like a fire district.  The TBD board would conduct business independent of a city council meeting and have the authority to exercise the statutory powers set forth in Chapter 36.73.  The treasurer of the Transportation Benefit District would be the city finance director.  

To the extent city employees work on TBD projects, the City will have to be paid.  There are also additional administrative considerations.  The TBD would need to have all the same administrative functions, including but not limited to: approved procedures, clerk functions, finance functions and legal services.  

Boundaries of the TBD.  The boundaries of the TBD may be less than the boundaries of the city limits.  If the TBD chooses to exercise taxing authority that does not require a public vote, the boundaries of the TBD must be citywide.  
Revenues.  Transportation benefit districts have two revenue options not subject to voter approval, but subject to additional conditions:

1. Annual vehicle fee up to $20.  This fee is collected at the time of vehicle renewal 

2. Transportation impact fees on commercial and industrial buildings.  Residential buildings are excluded.  
Since the city already has enacted a transportation impact fee, the focus of this discussion in on the council approved annual vehicle fee up to $20.00.

City staff estimate that Sultan would receive between $50,000 and $75,000 annually.  This revenue could be used to maintain the city's current streets or construct new improvements: 

4,500 residents / 2.86 residents per household  = 

1,573 households x 2 cars/house = 3,146 cars x $20/car = $62,937 annually
Benefits of TBD.  There are a number of benefits inherent in establishing a Transportation Benefit District.  Already several cities have created TBD’s including Edmonds, Lake Forest Park, Liberty Lake, and Sequim.  Several cities are also considering TBD’s as a stable funding source for road preservation, maintenance and construction.  Staff from these cities report residents and business owners are in support of creating TBD’s because:

· Creates a funding mechanism where there is a clear nexus between user group and use of roadway network.  

· Revenues from a $20 vehicle license fee are dedicated to street maintenance and operation expenditures.

· The $20 vehicle license fee is a flat rate and will not increase without voter approval.  

· The TBD provides accountability through a mandatory annual report to include the status of project costs, revenues, expenditures, and schedules.

NEXT STEPS:
If the city council is interested in developing a long-term maintenance program, City staff will develop a list and cost estimates of high priority street maintenance projects that could be funded.  This would be the basis for the Council’s discussion at the budget retreat in June or action to include a resolution for a ballot measure for the November 2009 general election.    
RECOMMENDED ACTION:  


1. Review the attached materials.

2. Discuss the need to preserve, maintain and improve city streets.

3. Discuss strategies to preserve, maintain and improve city streets.

4. Direct staff to areas of concern or action.  

ATTACHMENTS
A  - TIB Sultan Street Maintenance (TIB GMAP Performance Management Dashboard)

B – Transportation Benefit District Frequently Asked Questions

SULTAN CITY COUNCIL

AGENDA ITEM COVER SHEET

ITEM NO:
Presentation - 1
DATE:
May 14, 2009
SUBJECT:
Sultan Basin Road Intersection Completion


Sam Richard, Senior Project Manager


W H Pacific, Bothell, Washington
CONTACT PERSON:
Connie Dunn, Public Works Director

ISSUE:

The City has started the third and final phase of the Sultan Basin Road & US 2 intersection improvements. (Attachment A) Sam Richard, Senior Project Engineer from WH Pacific is here to get the Mayor and Council an update on this project.

SUMMARY:

The City of Sultan has been working on the Sultan Basin Road - US 2 Realignment and Intersection Safety and Access Improvements since 1997. 

Pre design by WH Pacific is complete for the final phase which extends Sultan Basin Road south of US 2 creating a new four-way intersection alignment. Design and engineering are underway. Right of way acquisition is planned for 2009. Construction could begin in late 2009 or early 2010.

BACKGROUND:

What started as an idea, grew to a concept, drawn on a napkin, then presented by Councilman Rob Criswell to the City Council - a project was born in 1997.

This project is a safety improvement project for the travelers of US 2, business owners, and the residents of the City. WH Pacific designed and managed the first two phases north of US 2 and now is continuing with phase three for completion of the project. Providing safety improvements and opening the gateway to the Sultan Scenic Industrial Park south of Sultan Basin Road and US 2.

To date the City of Sultan has secured 1.8 million dollars for the safety improvements, with a balance of unsecured needed funds of 1.67 million dollars.

RECOMMENDATION:
· Hear the Presentation

· Ask Questions

SULTAN CITY COUNCIL

AGENDA ITEM COVER SHEET

ITEM NO:
Presentation -2

DATE:
May 14, 2009

SUBJECT:
Certificate of Municipal Leadership

CONTACT PERSON:
Laura Koenig, Clerk/Deputy Finance Director

SUMMARY:

The City would like to recognize the achievement of Councilmember Slawson for the successful completion of the Association of Washington Cities Certificate of Municipal Leadership (CML) training program (Attachment A).

To earn this certificate, Councilmember Slawson attended a variety of Association of Washington Cities sponsored municipal workshops; including sessions on budgeting, land use planning, personnel, and leadership.  Councilmember Slawson completed over 30 hours of training credits to earn this distinction.  

The CML program is designed to enhance the leadership skills and abilities of elected municipal officials.  The program provides mayors and councilmembers in Washington with knowledge and skills required for effective governance.  The courses are designed to help mayors and councilmembers learn the essentials of municipal service and improve their ability to work with council colleagues, city staff, and citizens.

Congratulations to Councilmember Slawson on this achievement.

ATTACHMENTS
A – Certificate of Completion 

B – news release Councilmember Slawson Earns Leadership Award
Date: May 14, 2009

COUNCILMEMBER SLAWSON EARNS LEADERSHIP AWARD
Sultan Councilmember Steve Slawson recently received a Certificate of Municipal Leadership (CML) from the Association of Washington Cities (AWC).  Councilmember Slawson completed over 30 hours of training credits to earn this distinction.

“Within these leadership training classes, city leaders discuss effective ways of dealing with common issues. Recent classes included effective council roles and relationships, and methods of engaging community members in strategic planning,” explained Slawson. “These are issues that are essential to Sultan’s success.” 

Councilmember Slawson is serving the final year of a 4-year term.  Slawson represents  Sultan at Snohomish County Tomorrow and has been active in developing regional parks in East Snohomish County.   He was instrumental in working with a group of citizens to establish the city’s first stormwater utility fee.  He regularly works with concerned residents and business owners to find solutions to problems including changes to the city’s noise ordinance and special events regulations.  

The CML program is designed to enhance the ability of elected municipal officials.  The program provides mayors and councilmembers in Washington with knowledge and skills required for effective governance.  To earn this certificate, the official attends a variety of AWC sponsored municipal workshops; including sessions on budgeting, land use planning, personnel, and leadership.  The courses help the mayors and councilmembers learn the essentials of municipal service and improve their ability to work with council colleagues, city staff, and citizens.  
 -END-
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Grants & Economic

Development

Donna Murphy, Grants & Economic Development Coordinator
May 2009

	GRANTS

Vactor Truck Grant – Working closely with Snohomish County to provide Citywide Vactor Service in 2009.
	ECONOMIC DEVELOPMENT



	Sultan Boys and Girls Club Improvements 

The City of Sultan partnered with the Snohomish County Boys and Girls Club for a grant to CDBG for new roofs on both buildings and improvements to both buildings at the Sultan Boys and Girls Club.

CDBG approved $120,000
	Dutch Cup Restaurant

Located on US 2 and Main Street, the new owners are working with the Community Development Director to re-open the restaurant and develop a sports bar with micro brews.



	US 2 & Sultan Basin Road Realignment-

Requested funding from the following sources

STP (rural):            $   672,776

Federal Request(s) $1,221,880

Hazard Mitigation Repetitive Flood Loss Buyout

Grant Program

107 2nd Street  .21 Acres  $160,000

211 1st Street   7 Acres     $380,000


	Small Business Development
Floodwater Inn – Bed and Breakfast

A half acre riverfront property and home located at 806 Dyer Road.

Owners are working through the process with the Community Development Director.

Mercer Community Thrift and Consignment Store.

Located along US 2, the Mercers are working with the City of Sultan Community Development Director.

Prospector Retail Store

Potential business located on US 2 next to the old sub shop selling gold prospecting equipment and offering classes to individuals and families.

	$117,000 COPS Technology Grant – Project is on schedule.  The Scope of Work has changed and allowed the City to purchase 27 permanently mounted and 3 portable surveillance cameras.  The grant also includes laptop computers for the Sultan Police cars and training on the systems.

10 cameras have been ordered and the remainder purchases will take place after the COPS Office approves the budget amendment to the Scope of Work.  Approximate Date:  7/1/09
	Small Business Expansion

Docufeed Technologies is an independent manufacturer of feed rollers for postage and copy machines.  Looking to purchase or build a 100’X60’ two story building on ½ acre.  They have a 2 year window and are working with a local real estate agent and the City of Sultan.


	$12,000 Graffiti Abatement Grant – Volunteer Rocky Walker has taken the lead on purchasing the pressure washer and associated products, licensing the trailer and getting the Explorer ready to use.  Rocky also took the lead in replacing the stolen motor from the pressure washer and getting the equipment up and running again.  Demonstration will take place at the at the May 28, 2009 Council Meeting.  Thank you Rocky Walker!
	Business Licenses in the City of Sultan

Attached

	Rural Business Enterprise Grant - $82,000 request to provide a Small Business Incubator in the Visitor Information Center.  Pending Approval
	

	VOLUNTEER PROGRAM – April 2009

CITY-WIDE PRIDE

Block Watch                  Community Wide

Office Assistance                         77 Hours 
Cleanup Day                                84 Hours
Graffiti Removal                         10 Hours
Graffiti Trailer Repair               12 Hours
Litter Pick up                              85 + Hours

Volunteer Hours Donated in April 2009:    

268 Hours  (est.)


	


SULTAN POLICE

April 2009   Statistics










Apr
Apr

2009

EVENT TYPE CODES  





2009
2008

YTD









Calls
Calls

Calls   

911


Ani-ali hang up/open line

13
13

55



ABAND

Abandoned Vehicle


  5
11

26

AC


Animal Control


 8
 5

33
ACC


Accident



 8
 9

38


ADMINU

Admin. Police Unavailable

 0
 1

 4

AF


Assist Fire



 6
 2

16

AL


Law Agency Assist


66
54

183

ALARM

Alarm, non-priority


 7
 7

 35

ALARMP

Alarm, priority


  0
 2

12

AREA


Area Check



  0
27

28

ARSON

Arson




  0
 0

 0

ASLT


Assault, report



  7
 8

18

ASLTP

Assault, Priority
 

  5
 4

16

ASLTW

Assault, Weapon


  1
 2

 2

ATL


Attempt to Locate


  0
 0

 2

BANG


Fireworks



  0
 1

 2

BARCK

Bar/Tavern Check


  0
 9

14

BURG


Burglary Report


  1
 3

18

BURGP

Burglary, Priority


  1
 0

 2

CHILD

Crimes Against Child


  1
 5

 7

CIVIL


Civil Problem



 10
 9

25

CPS


Child Protective Service

  0
 2

 4

CURFEW

Curfew Violation


  0
 0

 0
 

DEATH

Death Investigation


  0
 0

 2
 

DISTP


Disturbance



  28
12

74


DISTV


Disturbance, Verbal


  1
 0

 2
 

DUI


DUI / DUI Emphasis


 14
8

51


DVP


Domestic Violence, Physical

  1
3

 6
 

ESCORT

Escort, Police



  0
0

 0
 

FAMILY

Family Problem
 

  3
3

 6 
 

FLUP


Follow-up



48
103

209


FOOT


Foot Patrol



 0 
 1 

7 

FRAUD

Fraud/Checks/Forgery


 0
 3 

7 

HARASS

Harassment



 8
 7

21


IMP


Impound



 0
 2 

 3 
April  2009



Apr
Apr
       2009
Event Type Code






2009
2008

YTD









Calls
Calls

Calls

INDIS


Indiscriminate Shooting

0
0

4 

INFO


Information/Advise


38
27

126


JUV


Juvenile Problem


 2
17 

32

LEVEL2

Police Level 2 Status


  0
 0
              1

MAL


Mal. Mischief, Non Priority

 5
26 

25


MALP


Mal. Mischief, Priority

 3
 3 

11 

NL


Non-Law, Agency Assist

 0
 3 

 1 

NOISE


Noise Problem



 5
 8 

11 

NOP


Block Watch



 1
 0 

 3 

NUIS


Nuisance/Unwanted Guest

 5
 3 

13 

PA


Public Assist



22
12

52

PAPER

Paper Service, Court


  0
 1 

 5 

PARTY

Party Complaint


  0
 0

 0

PERS


Person, Missing/Runaway

  1
11 

13 

PMISC

Miscellaneous, Police


  2
 2 

 7

PROP


Property, Lost/Found/Recovered
  1
 2 

17

RADAR

Traffic Emphasis


  9
 0 

36

ROBP


Robbery, Priority


  0
 0 

 1 

RSO


Registered Sex Offenders

  3
 0 

16

SECCK

Security Check


70
127

337
  
SRO


School Resource Officer

34
 0

34


SS


Subject Stop



24
15 
            83

SUBS


Substance Abuse


 8
16

25

SUIC


Suicide / Attempt


  0
 1 

 2 

SUSP


Suspicious Circumstances

38
36

138

SUSPP


Susp. Circum., Priority

 5 
13 
 
15

T


Traffic Stop



85
63

349

THAZ


Traffic Hazard



 4
10

33

THEFT

Theft, Report



 8
 8

53

THEFTP

Theft, Priority



 1
 1
             7
TRAIN

Training



 2
 1
             8

TRES


Trespass Report


 1 
 3                      6

TRESP

Trespass, in Progress


 4
 3
            14

TRF


Traffic Problem


10
28

49

VEHTP

Vehicle Theft, in Progress

  0
 0 

 1 

VEHR


Vehicle Recovery


  0
 1 

 6

VEHT


Vehicle Theft



  3
 5 

 7 

VIOL


Violation of Court Order

  5
 2 

11 

WARR

Warrant



  9
 9 

29

WELC


Welfare Check


  2
 4

7 

TOTAL






656
781

2,519

April 2009

Calls by Source








2009

2008

YTD








Total

Total

Total

SNOPAC/ Citizen Generated



275

343

1,067



Self Initiated





381

438

1,456


Total






656

781

2,523

2009 Average Calls for Service per Deputy 656 divided by 4 = 164 
2008 Average Calls for Service per Officer 781 divided by 5 = 156.2
Legend
“2008 Calls”: The total number of calls that were generated in the reporting month, in 2008.

“2009 Calls”: The total number of calls there were generated in the reporting month in 2009.

“Year To Date Calls”: The total number calls that were generated in each category in 2009.    

Notable Events
· Deputy Gillespie completed his Field Training Program and has returned to the City of Sultan.

· Deputy Judith Coxon was backfilling while Sean was in training and has returned to the South Precinct.

· Deputy Scott Berg has now entered Field Training and is expected to complete his training within one month.  Deputy James Headrick has been moved from his East Precinct patrol billet and is backfilling in Sultan on Scott Berg’s shift, while Berg completes his training.

· More than 20 people attended our Block Watch Meeting this month and learned about the Snohomish County Registered Sex Offender’s Unit and important information about RSOs in the area.

· King County Sheriff’s Office notified us of a wanted burglar that has been working between King and Snohomish County.  Deputy Lucas Robinson located the subject on a traffic stop in Sultan and the male was arrested and turned over to the King County Sheriff’s Office.

· Last month I reported that the U.S. Department of Justice released a report stating Sultan had an increase in “drug trafficking”.  The source of that information was a grant application that came from Sultan in 2007. 
· Our pay phone has been installed in front of the police station now.  
SULTAN CITY COUNCIL

AGENDA ITEM COVER SHEET

ITEM NO:
Consent C 1

DATE:
May14, 2009

SUBJECT:
Council Meeting Minutes

CONTACT PERSON:
Laura Koenig, Clerk/Deputy Finance Director

SUMMARY:

Attached are the minutes of the April 23, 2009 Council meeting as on file in the office of the City Clerk.

RECOMMENDED ACTION:

Approve as submitted

MOTION:  Move to accept the consent agenda as presented.

CITY OF SULTAN COUNCIL MEETING – April 23, 2009

The regular meeting of the Sultan City Council was called to order in the Sultan Community Center by Mayor Eslick.   Councilmembers present:  Champeaux, Wiediger, Slawson, Flower, Davenport-Smith, and Blair.

CHANGES/ADDITIONS TO THE AGENDA:

Consent:  Add FEMA Disaster Funding

Action:  Add appointment of new Councilmember Jeffrey Beeler

PRESENTATIONS: 

Volunteer Week Proclamation:   Mayor Eslick read the proclamation declaring April 19 – 25, 2009 National Volunteer Week in Sultan.

Stormwater Grant:   Arthur Lee, Project Specialist IV, Snohomish County Public Works, Surface Water Management. Coordinator for Snohomish County regional NPDES forum, project manager for M/TAC & GST Grant project. reviewed the Stormwater Management Implementation Grant Program Funding Agreement.

Service Recognition:  Mayor Eslick presented Connie Dunn an award for her 20 years of service to the City of Sultan.

COMMENTS FROM THE PUBLIC

Rod Hobelman:   Sky Valley Coordinator for ABATE Bike Show thanked the Council for their support and provided a rundown of vendors and activities for the bike show during the Shindig.   He also donated 250.00 to the Sultan Food Bank and 250.00 to the Chamber of Commerce for their Fireworks Fund. 

James Wallace:  A long time resident requested more information on the tax rate.

David Wood:  With the VOA stated they are completing there 2010 budget and have made the decision that Camp Volasucca will not be holding their 12 week camp after this year. The will be open 12 months of the year and will be doing more programs for seniors, children and citizens in the community.

Val Powell-Barbour:  She is with a group that would monitor Osprey Park for vandalism and feel the City should allow horse riding in the park because the trails are wide enough. The park and bridges are rated for horse riding. They would on a regular basis clean and monitor the park for horse droppings and damage.

Robert Keck:  He believes that a 20.00 vehicle tab fee is too much for a small town.  He also thinks that new development should pay for all of the stormwater fees instead of the citizens that have lived here a long time. 

Al Wirta:  Does not think we need a raise in rates and license tabs but should cut more staff.
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Fred Seiner:  The average base rate not long ago was 1000 cf of water a month and then it went down to 600cf a month and now we are wanting drop it to 300 cf of water a month. He is a single person and he uses more than that. He does not agree with raising the rates. He believes that the meter readers should use a bicycle instead of a vehicle to read meter.  

Susie Hollenbeck:  Wanted let everyone know that all of the graffiti will have been eliminated by this weekend. There will be litter pickup this weekend also.

Bob Martin:  Advised that the property at 301 Alder has been acquired and the City will begin the demolition on the property and three others.

Jeffery Beeler:  Agreed with Council we need a rate hike but thinks there must be a way that the people who use more water should pay for that usage

COUNCILMEMBERS COMMENTS:

Slawson:  Thanked the ABATE organization for their donations and for the information.

Champeaux:  He explained that the rates were not going to double, but if you use more water you will be paying for it. The last few years we have not been hiring more people just replacing staff that has left. We do have other positions that have not replaced because of budget restraints. The water fees do not pay for police.

Davenport-Smith:  Wanted to thank everyone for coming and for their comments thanked. Thanked the volunteers for all they do.

Blair:    Thanked the ABATE group for their $500.00 donation to the community.   The City has paid back almost all of the loans taken out to upgrade the plants. The City is in black in a time when many cities have to take out loans for improvements.

Mayor Eslick:  She attended the Mayor Summit in Bremerton. It was in a round table format and Grants were discussed.   There is a group starting called Homeless Task Force and anyone interested please contact her. The Highway Collation will be paving between Monroe and Sultan soon. The 522 bridge has been funded and will be starting that project will start soon.

CONSENT AGENDA: 

The following items are incorporated into the consent and approved by a single motion of the Council.   On a motion by Councilmember Blair, seconded by Councilmember Flower, the consent agenda was approved as presented.  Champeaux – aye; Wiediger – aye; Slawson – aye; Davenport-Smith - aye; Flower – aye; Blair – aye; 

11) Approval of the April 9, 2009 Council Meeting Minutes

12) Approval of Vouchers
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13) Sewer Utility Codes

A. Adoption of Ordinance 1033-09, Sewer Rates
B. Adoption of Ordinance 1041-09 Repeal SMC 13.083030(A)

14) Code Scrubs

A. Adoption of Ordinance 1034-09 Amend 2.28 City Elections

B. Adoption of Ordinance 1035-09 Repeal 2.24 Official Bonds

C. Adoption of Ordinance 1039-09 Repeal 5.08 Bowling Alleys, Pool Halls and Gaming Rooms

15) Skateboard Park Fence Bid Award

16) Resolution 09-07 Support of Reiter Recreation Area

17) Letter of Intent – Hazard Mitigation Grants

18) Authorization to Proceed with Chlorine Bid Award
19) FEMA Disaster Fund
ACTION ITEMS:

Resolution 09-04 Volunteer Policy:  The issue before the City Council is to adopt Resolution 09-04 establishing a volunteer policy. The City of Sultan recognizes and supports the use of volunteers to assist the City of Sultan government in providing services and programs. The Volunteer Program Policies will establish standards of volunteer service for a formal volunteer program. This policy contains responsibilities of both the City and volunteers. Written policies and procedures will assure volunteers are suitably oriented and trained and job duties are developed, supervision is appropriate to assigned duties and discussion with volunteers regarding safety, liability to the City and accident and property damage coverage is conducted. Advisory boards and commissions are not covered by this policy.

The scope will be to maximize the effectiveness of volunteers, yet limit risk exposure to both volunteers and the City, this policy will apply to all City departments and volunteers.

Procedures will be to develop and maintain written procedures to supplement this policy which will address specific methods to recruit, interview, select, orient, train, supervise and recognize volunteers. The Mayor will designate an employee to be responsible for the Volunteer Program, who will serve as the contact person.

On a motion by Councilmember Davenport-Smith, seconded by Councilmember Blair, Resolution 09-04 adopting Volunteer Policy was adopted.   All ayes.
Resolution 09-05 & 09-06  PWFT Preconstruction Design and Construction loan applications:
The issue before the Council is to authorize the Mayor to direct staff to apply to the Public Works Trust Fund for Low Interest Pre-Construction Loan and the Trust Fund Low Interest Construction Loan and to authorize Mayor Eslick to sign the applications on behalf of the City of Sultan. 
CITY OF SULTAN COUNCIL MEETING – April 23, 2009

Washington State Public Works Board offers low interest loans up to $1 million dollars for pre-construction (design) of the Waste Water Treatment Facility.  Interest rates vary from 
½ percent to 2 percent, depending on the local matching funds (5 to 15+ percent) provided by the City. The design of the Wastewater Treatment Facility is at 50% and an additional $500,000 is needed for completion of the design.  The City must submit the application by May 5, 2009 in preparation of submittal of the PWTF Construction Loan application due June 1, 2009.   
There is a companion Resolution 09-06 for construction.  The strategy is to apply for the Pre-Construction loan to complete the design at the same time as the Construction Loan (up to $20 million).  

This is the companion to Resolution 09-05 for preconstruction. Washington State Public Works Board is offering a maximum of $20 million dollars per applicant in low interest loans for construction of the Waste Water Treatment Facility over the next 2 years from the Public Works Trust Fund (PWTF).  Interest rates vary from ½ percent to 2 percent, depending on the local matching funds (5 to 15+ percent) provided by the City.

The City must submit the application is due June 1, 2009 in order to be eligible for funding in 2010 and completion of plant construction by the end of 2011.  Delaying the application will result in a delay in construction until 2013.
On a motion by Councilmember Champeaux, seconded by Councilmember Slawson, Resolution 09-05 to authorize staff to apply for Public Works Preconstruction Loan Program was passed and adopted.  All Ayes. 

On a motion by Councilmember Slawson, seconded by Councilmember Wiediger. Resolution 09-06 to authorize staff to apply for Public Works Construction Loan Program was passed and adopted. All ayes.

Public Works Department Reorganization
The issue before the City Council is to begin the first steps to reorganize the public works department as discussed by the City Council in 2008 during the 2009 budget process.  

The City Council’s role is to approve the city’s budget including salaries and benefits.  The proposal will require amending the city’s salary schedule and adopting a budget amendment if necessary in the fourth quarter of 2009 to fund the field supervisor position.

On a motion by Councilmember Slawson, seconded by Councilmember Flower. The Public Works Department Reorganization request was denied. The consensus of the Council was to bring the mater back as part of the 2010 budget process.   All Ayes.
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Ordinance 1036-09 Animal Control
The issue for the Council is to have First Reading Ordinance No. 1036-09 to amend animal control regulations contained in Chapter 6.04 of the Sultan Municipal Code

The City Council has discussed Sultan’s animal control program at a number of meetings since 2007 and has taken a number of legislative actions to reestablish an animal control program.  One remaining task is to review the City’s animal control regulations.

For discussion purposes, Attachment A is a “mark-up” version of Chapter 6.04 highlighting areas where Council has directed changes or city staff are making recommendations.  The major policy questions for Council consideration include:

1. Section 6.04.020 Code Enforcement Officer – Should the Animal Control Officer be responsible for collecting money or should that responsibility be transferred to the Finance Department?  

2. Should the City require animal owners to secure their pets on leashes, pick up animal feces in public places and prohibit excessive barking and noise made by animals that unreasonably disturbs neighbors?

3. Section 6.04.060 Potentially Dangerous Dogs – Should the City use the Snohomish County Code as a template for developing process for declaring dangerous and potentially dangerous dogs as required by state law?  
4. Section 6.04.110 through Section 6.04.150 Impound – How does the City Council want to handle animals that are impounded?  The current practice is to temporarily “hold” animals in Sultan at the Public Works kennel until they can be adopted or euthanized.  

On a motion by Councilmember Slawson, seconded by Councilmember Blair. Ordinance 1036-09 was introduced and passed on a second reading. All ayes.

Ordinance 1037-09 Fireworks
The issue before the City Council is First Reading of Ordinance No. 1037-09 regulating the sale and discharge of fireworks.  

The City Council discussed the issue of banning the sale and discharge of fireworks following Fourth of July festivities last year.  The Council directed staff to bring back the issue for discussion in 2009.

The City Council further discussed the sale of discharge of fireworks at the Council meeting on March 26, 2009 and directed staff to return with an adopting ordinance to allow the sale and discharge of common fireworks subject to the limitations imposed by chapter 70.77 RCW.
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Ordinance No. 1037-09:

· Repeals the existing code which bans discharging fireworks except through public displays authorized by the City:  

· Allows the sale and discharge of common fireworks consistent with state law.  
· Requires a permit issued by the City Council for public display of fireworks

· Requires a permit issued by the City at the staff level for retail sales of fireworks

· Requires an inspection by the building official or designee of any structure or building intended for retail activity, wholesales activity, manufacturing activity, fireworks storage or public display of fireworks.

· Requires activities to be conducted in a safe and reasonable manner.

· Provides an appeal of retail permit conditions or denial to the City Council.

· Provides conditions for revoking a permit.

Establishes misdemeanor penalties of up to $1000 and 90 days in jail

On a motion by Councilmember Blair, seconded by Councilmember Slawson, Ordinance adopting Fireworks Policy was introduced and passed on a second reading.   All ayes.
Election of New Councilmember for Position 7

The Issue before the council is to elect a new councilmember for Position 7 that was vacated by Councilmember Doornek’s resignation. 

On a motion by Councilmember Wiediger, seconded by Councilmember Slawson, Jeffrey Beeler was appointed to Position 7 Councilmember.   All ayes.  
PUBLIC COMMENTS

Steve Harris;  Would like the council to reconsider and run again, because they are all a great team. This team can make history and run again. Congratulations to Jeffrey Beeler.

Frank Linth:  The Planning Board has two positions available in June and maybe  someone here would be interested in being appointed.  The National Association of Builders has invited the board to attend a seminar about he current economic climate for building and planning development on May 11 and all 5 members are going to attend.

Garth York:  Would like to hear more discussion on the water rates. 

Bob Knuckey:   Thanked the council for their consideration for appointment. He would like the council members to reconsider running again.
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Jeffrey Beeler:   Understands the Council’s problem with cats not being restrained but would like for them to leave them in the animal control code, instead of eliminating it. Thanked them for their vote of confidence and he will do his best.

COUNCIL COMMENTS

Champeaux:  Thanked the audience for wanting them to continue as Councilmembers.

Davenport-Smith:  Thanked everyone for giving comments on the rate study.

Flower;   It has been a fun meeting and he was glad to hear real people expressing their concerns. Reorganization of public works just can’t happen right now.

Blair:  Is proud of what they have done as a Council. She realizes and understands the community concern on fiscal planning.

Slawson:  Thanked everyone for coming and for wanting them to run for another term but he is not going to run again.

Executive Session: On a motion by Councilmember Blair, seconded by Councilmember Champeaux, the meeting was adjourned to Executive Session for fifteen minutes to discuss litigation.

Adjournment:  On a motion by Councilmember Davenport-Smith, seconded by Councilmember Slawson, the meeting adjourned at 9:48PM.







Carolyn Eslick, Mayor

Rosemary Murphy,

 Clerk

SULTAN CITY COUNCIL

AGENDA ITEM COVER SHEET

ITEM NO:
Consent C 2

DATE:
May 14, 2009

SUBJECT:
Council Meeting Minutes

CONTACT PERSON:
Laura Koenig, Clerk/Deputy Finance Director

SUMMARY:

Attached are the minutes of the April 23, 2009 Public Hearing on Water Rates as on file in the office of the City Clerk.

RECOMMENDED ACTION:

Approve as submitted

MOTION:  Move to accept the consent agenda as presented.

CITY OF SULTAN COUNCIL MEETING – April 23, 2009 
PUBLIC HEARINGS: 
The Public Hearing on the Water Rate Increase was called to order by Mayor Eslick . 

Councilmembers present: Champeaux, Slawson, Weidiger, Davenport-Smith, Flower, and Blair.
Staff: The staff report was presented by Deborah Knight, City Administrator.
The issue is the need to increase the water rates because the last water rate study was completed in 2004.  Ordinance No. 864-04 was effective December 1, 2004 and set $2/year increases in the base water rates for five years.  The last rate increase took effect December 1, 2008.  The current base rate is $25.25.  The base rate includes 600 cubic feet of water per month (6ccf) for all residential (single family and multi-family) and commercial users.  

The City Council approved a water rate study in 2008 in part because water revenues were not adequate to cover operating expenses in the 2008 budget.  Since the water utility is an enterprise fund, the user fees and revenues collected must cover expenses.  

The need to increase water rates is driven by four primary factors:

1. Operation and maintenance costs increase each year.  The City anticipates operating and maintenance costs will increase an average of about 3.5 percent per year.  Water rates represent about 82 percent of the water system’s annual revenues.  Non-rate revenues are relatively static and are not expected to increase with increased costs.  There is no grant funding for operations and maintenance.  A 3.5% increase is necessary to fund on-going operations.  

2. Current rates do not support an ongoing repair and replacement program.  The water fund does not include funding to repair and/or replace existing infrastructure to serve current users.  The water fund does not have an emergency reserve.

3. Current revenues do not support debt service or ongoing capital improvements.  Rate increases are needed to fund the debt service and capital improvements to serve current customers.  

During high growth years, 70% of the general facility charge paid by new customers was covering debt service payments for plant improvements used to serve current customers.  

With the downturn in the economy and few new connections, debt service payments for previous plant improvements must come out of the operating or capital fund.  Debt service payments for 2009 are $50,000 for water revenue bonds and $152,000 for the Everett water connection and second storage tank.

4. Due to water conservation efforts, water demands are expected to decline each year (assuming normal weather patterns and economic conditions).  Increased costs will need to be spread over decreased water sales, necessitating a rate increase just to maintain stable revenues.

In short, it is not realistic to expect that water rate increases can be limited to the general rate of inflation.  In order to meet both ongoing operating as well as capital program needs, rate increases ranging from 11.25 to 4.0 percent per year are required during the next five years. 

Without the proposed rate increase there is a “net deficiency” in the utility fund.  The net deficiency increases to $419,503 in 2014.  

The preferred alternative under consideration revises the water rate structure by lowering the base rate charged for water from $25.25 to $23.38.  The amount of water included in the base rate would decrease from 600 cubic feet of water (6ccf) per month to 300 cubic feet (3ccf) of water per month.  The proposed rate structure meets the state requirements for encouraging water use efficiency.

Under the preferred alternative, residential customers who use less than 2 ccf per month would decrease their water bills by $1.87 per month from $25.25 per month to $23.38 per month.  Residential customers who use less than 4 ccf/month would have an increase of $.64 from $25.25/month to $25.89 per month.  Residential customers who use 6 ccf per month would pay $30.91/month for water.  Water rates continue to increase as water usage increases.  Currently, the average Sultan family pays $26.06 per month for water use.    

Public Input 
Sam Simpson wanted to express his choice for the second option he feels it would be a better for his family.

Garth York says this is touch times and would like to see the increase delayed.  

Jeff Beeler supports the across the board increase.  
On a motion by Councilmember Champeaux, seconded by Councilmember Slawson, the public meeting was closed. All ayes. 
 _________________________________
                                   Carolyn Eslick, Mayor

____________________________

Rosemary Murphy, Clerk
SULTAN CITY COUNCIL

AGENDA ITEM COVER SHEET

ITEM #:
Consent C 3

DATE:
May 14, 2009

SUBJECT:
Voucher Approval

CONTACT PERSON:
Laura Koenig
, Clerk/Deputy Finance Director


SUMMARY:


Attached are the vouchers for approval in the amount of $342,055.05 and payroll through April 17, 2009 in the amount of $38,316.31 to be drawn and paid on the proper accounts.

FISCAL IMPACT:
$380,371.36
RECOMMENDATION:


Approve the payment of vouchers as submitted.


City Of Sultan
Voucher Approval

May 14,  2009

I, the undersigned, do hereby certify under penalty of perjury, that the materials have been furnished, the services rendered, or the labor performed as described hereon, and that the claim is just, due and an unpaid obligation against the City of Sultan, and that I am authorized to authenticate and certify to said claim.

Laura J. Koenig, Clerk/Deputy Finance Director

We, the undersigned City Council of Sultan Washington, do hereby certify that the merchandise or services hereinafter specified have been received and the claims are approved for payment in the following amounts:



Payroll Check #14884-14888

$    6,728.53



Direct Deposit #9


$  21,410.96



Benefits Check #


$  0





Tax Deposit
#9


$  10,176.82



Accounts Payable



Check #23683-23731


$342,055.05



TOTAL




$380,371.36

Bruce Champeaux, Councilmember


Steve Slawson, Councilmember

Ron Wiediger, Councilmember


Sarah Davenport-Smith, Councilmember
Jim Flower, Councilmember



Kristina Blair, Councilmember
Jeffrey Beeler, Councilmember
SULTAN CITY COUNCIL

AGENDA ITEM COVER SHEET

ITEM NO:
Consent C 4

DATE:
May 14, 2009

SUBJECT:
Joint Meeting – Comprehensive Plan

CONTACT PERSON:
Laura Koenig, Clerk/Deputy Finance Director

SUMMARY:

The City will be required to update the Comprehensive Plan in 2010.  Preliminary work will begin this year and the Council and Planning Board need to start the process.  A joint meeting of the Council and Planning Board has been scheduled for June 30, 2009 at 7:00 PM to develop a work program. 

RECOMMENDED ACTION:

Set a Joint Meeting for the Council and Planning Board for June 30, 2009 at 7:00 PM to discuss the Comprehensive Plan.

SULTAN CITY COUNCIL

AGENDA ITEM COVER SHEET

ITEM NO:
C-5

DATE:

May 14, 2009

SUBJECT:

Second Reading Ordinance 1037-09 Fireworks Regulation

CONTACT PERSON:
Deborah Knight, City Administrator

ISSUE:

The issue before the City Council is Second Reading of Ordinance No. 1037-09 regulating the sale and discharge of fireworks.  

STAFF RECOMMENDATION:

Have Second Reading of Ordinance 1037-09 repealing chapter 8.06 “fireworks” of the Sultan Municipal Code and enacting a new chapter 8.06 titled “fireworks”; adopting state law; establishing regulations and permits for the public display and retail sales of fireworks; providing for  civil and criminal penalties and enforcement; providing for severability; and establishing an effective date.
SUMMARY:

The City Council discussed the issue of banning the sale and discharge of fireworks following Fourth of July festivities last year.  The Council directed staff to bring back the issue for discussion in 2009.

The City Council further discussed the sale of discharge of fireworks at the Council meeting on March 26, 2009 and directed staff to return with an adopting ordinance to allow the sale and discharge of common fireworks subject to the limitations imposed by chapter 70.77 RCW.

Council had First Reading of Ordinance No. 1037-09 on April 23, 2009 and passed on for Second Reading without changes.  

Ordinance No. 1037-09:

· Repeals the existing code which bans discharging fireworks except through public displays authorized by the City:  

· Allows the sale and discharge of common fireworks consistent with state law.  
· Requires a permit issued by the City Council for public display of fireworks

· Requires a permit issued by the City at the staff level for retail sales of fireworks

· Requires an inspection by the building official or designee of any structure or building intended for retail activity, wholesales activity, manufacturing activity, fireworks storage or public display of fireworks.

· Requires activities to be conducted in a safe and reasonable manner.

· Provides an appeal of retail permit conditions or denial to the City Council.

· Provides conditions for revoking a permit.

· Establishes misdemeanor penalties of up to $1000 and 90 days in jail.  
BACKGROUND:

Local Authority

Subject to the limitations imposed by chapter 70.77 RCW, a city or county may ban fireworks; or a city or county may restrict the dates of sale, purchase, possession and use of fireworks; or a city or county may restrict the types of fireworks that may be sold and purchased within its boundaries. 
Counties and cities can be more restrictive than state restrictions and can even ban all sale and discharge of fireworks, but they cannot be more liberal. The state supreme court held in Brown v. Yakima
, that the state fireworks law does not prevent a local government from enacting an ordinance more restrictive than state law. 


Any local rules that are more restrictive may be effective no sooner than one year from their adoption. RCW 70.77.250(4).   

The state preempts the authority of local jurisdictions with respect to the retail sale and associated storage of common fireworks from temporary structures.

About Fireworks Regulations in Washington
Fireworks regulation is largely governed by the state fireworks law, Chapter 70.77 RCW and the administrative regulations adopted by the Washington State Patrol, Chapter 212-17 WAC. 

RCW 70.77.250(1) provides that "the chief of the Washington state patrol, through the director of fire protection, shall enforce and administer this chapter." 

Additionally, though federal law does not directly cover local use of fireworks, the Washington statutes defining various classifications of fireworks incorporate classifications adopted by the United States Department of Explosives. 

In short, this is an area where local governments need to be careful concerning what they can and cannot regulate. 

Dates and Times Fireworks May Be Sold or Discharged 

State law (RCW 70.77.395) sets the allowable times for sale or discharge of fireworks. Fireworks may be sold and purchased:
(1) from noon to 11 p.m. on June 28

(2) from 9 a.m. to 11 p.m. on June 29 through July 4 
(3) from 9 a.m. to 9 p.m. on July 5

(4) from noon to 11 p.m. on December 27 through December 31. 
Fireworks may be used and discharged: 
(1) from noon to 11 p.m. on June 28 
(2) from 9 a.m. to 11 p.m. on June 29 through July 3 
(3) from 9 a.m. to midnight on July 4 
(4) from 9 a.m. to 11 p.m. on July 5 
(5) from 6 p.m. on December 31 to 1 a.m. on January 1
State Licenses and Local Government Permits 

Any individual or company wanting to manufacture, import or sell fireworks, or make a public display of fireworks, needs a state license and a permit from the appropriate local government jurisdiction (city or county) where the action is to take place. See RCW 70.77.255 and 70.77.315. 

There are bonding and insurance requirements for any individual or company putting on a public fireworks display - see RCW 70.77.355. There are also insurance requirements for retail fireworks stands - see RCW 70.77.270(3). 

Retail Stands for Sale of Fireworks 
The state regulates temporary or permanent structures where fireworks are sold or stored: 

WAC 212-17-21505 - The state of Washington fully regulates the construction and use of temporary and permanent structures for the retail sale and storage of fireworks including the location of and areas surrounding structions and the operation of and cleanup after use of pursuant to RCW 70.77.270. 

The state preempts the authority of local jurisdictions with respect to the retail sale and associated storage of common fireworks from temporary structures. 

If a city or county allows the sale of fireworks classified as common fireworks from temporary structures these rules preempt that city's or that county's authority to enact or enforce any other regulations.  There are state regulations dealing with the siting and setbacks required of retail fireworks stands - see RCW 70.77.270. 

FISCAL IMPACT:

If the Council chooses to allow the sale and discharge of fireworks there could be a very negligible impact on sales tax revenues.  The City of Sultan typically has one fireworks stand during the allowed times through the Fourth of July.  

RECOMMENDED ACTION:  

Have First Reading of Ordinance 1037-09 repealing chapter 8.06 “fireworks” of the Sultan Municipal Code and enacting a new chapter 8.06 titled “fireworks”; adopting state law; establishing regulations and permits for the public display and retail sales of fireworks; providing for  civil and criminal penalties and enforcement; providing for severability; and establishing an effective date.
ATTACHMENT(S):

A – Ordinance No. 1037-09

B – RCW 70.77

C - Current Sultan Fireworks Regulations Chapter 8.06 Use of Fireworks

Attachment A

CITY OF SULTAN

WASHINGTON
ORDINANCE NO. 1037-09

AN ORDINANCE OF THE CITY OF SULTAN, WASHINGTON, REPEALING CHAPTER 8.06 “FIREWORKS” OF THE SULTAN MUNICIPAL CODE AND ENACTING A NEW CHAPTER 8.06 TITLED “FIREWORKS”; ADOPTING STATE LAW; ESTABLISHING REGULATIONS AND PERMITS FOR THE PUBLIC DISPLAY AND RETAIL SALES OF FIREWORKS; PROVIDING FOR  CIVIL AND CRIMINAL PENALTIES AND ENFORCEMENT; PROVIDING FOR SEVERABILITY; AND ESTABLISHING AN EFFECTIVE DATE


WHEREAS, Chapter 70.77 RCW authorizes the City to regulate the sale and discharge of fireworks within the City and


WHREARS, the City Council discussed allowing the sale and discharge of fireworks within the City on March 26, 2009; and


WHEREAS, City Council wants to ensure firework related activities are conducted in a safe and reasonable manner; 

NOW, THEREFORE, THE CITY COUNCIL OF THE CITY OF SULTAN, WASHINGTON, DO ORDAIN AS FOLLOWS:


Section 1. Repealer.  The existing SMC Chapter 8.06 “Fireworks” is hereby repealed in its entirety.  

Section 2. New Chapter 8.06.  A new Chapter 8.06 “Fireworks” is hereby enacted as set forth in Exhibit A.


Section 3. Severability. Should any section, paragraph, sentence, clause or phrase of this Ordinance, or its application to any person or circumstance, be declared unconstitutional or otherwise invalid for any reason, or should any portion of this Ordinance be pre-empted by state or federal law or regulation, such decision or pre-emption shall not affect the validity of the remaining portions of this Ordinance or its application to other persons or circumstances.


Section 4. Effective Date. This Ordinance shall be published in the official newspaper of the City, and shall take effect and be in full force five (5) days after the date of publication.
ADOPTED BY THE CITY COUNCIL AT A REGULAR MEETING THEREOF ON THE 

 DAY OF 



, 2009.








CITY OF SULTAN








Carolyn Eslick, Mayor

ATTEST/AUTHENTICATED:

Laura Koenig, City Clerk
Approved as to form:

______________________________

Margaret J. King, City Attorney

Ordinance No. 1037-09

Passed by the City Council:

Date of Publication:

Effective Date:

City of Sultan

Chapter 8.06
Fireworks

Sections:

8.06.010    
Purpose.

8.06.020   
State law adopted.

8.06.030   
City – Local public agency – Local government – Defined.
8.06.040    
Public display  - Permit required.

8.06.050 
Retail sales – Permit required.
8.06.060
Inspections required

8.06.070 
Activities to be conducted in a safe and reasonable manner.
8.06.080 
Permit  - Appeal

8.06.090 
Permit revocation.
8.06.100    
Violation - Penalty

8.06.110 
Severability.

8.06.010 Purpose.
It is the intent of this chapter to provide a procedure for the granting of permits, and the possession, sale and discharge of fireworks

8.06.020 State law adopted.
Chapter 70.77 RCW pertaining to fireworks is adopted by this chapter by reference as though stated in its entirety in this chapter. 
8.06.030 City – Local public agency – Local government – Defined.
The terms “city,” “local public agency,” and “local government,” as used in the sections of Chapter 70.77 RCW that are adopted by reference in this chapter, shall mean the city of Sultan. 

8.06.040 Public display – Permit required
A permit for a public display of fireworks may be issued by the city council if and when they deem it advisable. The city may place reasonable conditions on any permit issued.
8.06.050 Retail sales - Permit required.
It is unlawful for any person, firm, partnership or corporation to engage in the retail sale of fireworks within the city without first having obtained a permit from the city. Application for a permit shall be made in writing accompanied by a permit fee as established in the city’s fee schedule as adopted by resolution. The city may place reasonable conditions on any permit issued.
8.06.060 Inspections required.
Prior to the issuance of any permit, the building official or his or her designee shall perform an inspection of any structure or building intended for retail activity, wholesale activity, manufacturing activity, fireworks storage, or public display of fireworks, to determine whether such structures or buildings comply with the requirements of the Revised Code of Washington, the Washington Administrative Code or the city code. No permit shall be issued until such structures or buildings comply with applicable laws. 

8.06.070 Activities to be conducted in a safe and reasonable manner.
(1) All retailers of fireworks or persons publicly displaying fireworks shall be responsible for conducting activities in a manner that is safe and responsible and in compliance with all federal, state, and local laws and regulations. The issuance of any permit required by this chapter shall in no way relieve any person from the duty of complying with all federal, state, and local laws and regulations or conducting activities in a safe and reasonable manner. The issuance of a permit shall not be deemed an endorsement by the city of Sultan of the activity engaged in.

(2) The city shall not be liable to any person, corporation, entity or holder of property for any damage that is caused by or derived from the display of fireworks, and the person displaying fireworks assumes all risks of such display, and shall hold the city and its employees and officials harmless from any and all claims or causes of action for damage caused by or derived from such display. 

8.06.080 Retail Permit  - Appeal
The person applying for a retail permit to sell fireworks may appeal in writing the denial of the permit or the conditions of the permit to the City Council. The appeal shall be based solely upon written information provided by the applicant, and no hearing shall be required. The determination of the City Council of the appeal shall be final.

8.06.090 Permit revocation.
Violations of any provision of Chapter 70.77 RCW, this chapter, or a permit issued hereunder, or any failure or refusal on the part of the permittee to obey any rule, regulation or request of the fire chief or his or her designee concerning fireworks, shall be grounds for the revocation of a fireworks permit. 

8.06.100 Penalty.
Except as otherwise provided in this chapter, any person violating any provision of this chapter or any permit issued pursuant to this chapter is guilty of a misdemeanor punishable by imprisonment for a maximum term fixed by the court of not more than 90 days, or by a fine in an amount fixed by the court of not more than $1,000, or by both such imprisonment and fine. A person is guilty of a separate offense for each day or occurrence during which he or she commits, continues, or permits a violation of any provision of, or permit issued under, this chapter. The inclusion in this chapter of criminal penalties does not preclude enforcement of this chapter through civil means. 

8.06.110 Severability.

This chapter is severable and if any portion of it shall be declared invalid or unconstitutional, the remaining portion shall remain valid and enforceable. 

Attachment B

Chapter 70.77 RCW
STATE FIREWORKS LAW
RCW SECTIONS

	70.77.111
	Intent.

	70.77.120
	Definitions -- To govern chapter.

	70.77.124
	Definitions -- "City."

	70.77.126
	Definitions -- "Fireworks."

	70.77.131
	Definitions -- "Display fireworks."

	70.77.136
	Definitions -- "Consumer fireworks."

	70.77.138
	Definitions -- "Articles pyrotechnic."

	70.77.141
	Definitions -- "Agricultural and wildlife fireworks."

	70.77.146
	Definitions -- "Special effects."

	70.77.160
	Definitions -- "Public display of fireworks."

	70.77.165
	Definitions -- "Fire nuisance."

	70.77.170
	Definitions -- "License."

	70.77.175
	Definitions -- "Licensee."

	70.77.177
	Definitions -- "Local fire official."

	70.77.180
	Definitions -- "Permit."

	70.77.182
	Definitions -- "Permittee."

	70.77.190
	Definitions -- "Person."

	70.77.200
	Definitions -- "Importer."

	70.77.205
	Definitions -- "Manufacturer."

	70.77.210
	Definitions -- "Wholesaler."

	70.77.215
	Definitions -- "Retailer."

	70.77.230
	Definitions -- "Pyrotechnic operator."

	70.77.236
	Definitions -- "New fireworks item."

	70.77.241
	Definitions -- "Permanent storage" -- "Temporary storage."

	70.77.250
	Chief of the Washington state patrol to enforce and administer -- Powers and duties.

	70.77.252
	Civil penalty -- Notice -- Remission, mitigation, review.

	70.77.255
	Acts prohibited without appropriate licenses and permits -- Minimum age for license or permit -- Activities permitted without license or permit.

	70.77.260
	Application for permit.

	70.77.265
	Investigation, report on permit application.

	70.77.270
	Governing body to grant permits -- Statewide standards -- Liability insurance.

	70.77.280
	Public display permit -- Investigation -- Governing body to grant -- Conditions.

	70.77.285
	Public display permit -- Bond or insurance for liability.

	70.77.290
	Public display permit -- Granted for exclusive purpose.

	70.77.295
	Public display permit -- Amount of bond or insurance.

	70.77.305
	Chief of the Washington state patrol to issue licenses -- Registration of in-state agents.

	70.77.311
	Exemptions from licensing -- Purchase of certain agricultural and wildlife fireworks by government agencies -- Purchase of consumer fireworks by religious or private organizations.

	70.77.315
	Application for license.

	70.77.320
	Application for license to be signed.

	70.77.325
	Annual application for a license -- Dates.

	70.77.330
	License to engage in particular act to be issued if not contrary to public safety or welfare -- Transportation of fireworks authorized.

	70.77.335
	License authorizes activities of sellers, authorized representatives, employees.

	70.77.340
	Annual license fees.

	70.77.343
	License fees -- Additional.

	70.77.345
	Duration of licenses and retail fireworks sales permits.

	70.77.355
	General license for public display -- Surety bond or insurance -- Filing of license certificate with local permit application.

	70.77.360
	Denial of license for material misrepresentation or if contrary to public safety or welfare.

	70.77.365
	Denial of license for failure to meet qualifications or conditions.

	70.77.370
	Hearing on denial of license.

	70.77.375
	Revocation of license.

	70.77.381
	Wholesalers and retailers -- Liability insurance requirements.

	70.77.386
	Retailers -- Purchase from licensed wholesalers.

	70.77.395
	Dates and times consumer fireworks may be sold or discharged -- Local governments may limit, prohibit sale or discharge of fireworks.

	70.77.401
	Sale of certain fireworks prohibited.

	70.77.405
	Authorized sales of toy caps, tricks, and novelties.

	70.77.410
	Public displays not to be hazardous.

	70.77.415
	Supervision of public displays.

	70.77.420
	Permanent storage permit required -- Application -- Investigation -- Grant or denial -- Conditions.

	70.77.425
	Approved permanent storage facilities required.

	70.77.430
	Sale of stock after revocation or expiration of license.

	70.77.435
	Seizure of fireworks.

	70.77.440
	Seizure of fireworks -- Proceedings for forfeiture -- Disposal of confiscated fireworks.

	70.77.450
	Examination, inspection of books and premises.

	70.77.455
	Licensees to maintain and make available complete records -- Exemption from public records act.

	70.77.460
	Reports, payments deemed made when filed or paid or date mailed.

	70.77.480
	Prohibited transfers of fireworks.

	70.77.485
	Unlawful possession of fireworks -- Penalties.

	70.77.488
	Unlawful discharge or use of fireworks -- Penalty.

	70.77.495
	Forestry permit to set off fireworks in forest, brush, fallow, etc.

	70.77.510
	Unlawful sales or transfers of display fireworks -- Penalty.

	70.77.515
	Unlawful sales or transfers of consumer fireworks -- Penalty.

	70.77.517
	Unlawful transportation of fireworks -- Penalty.

	70.77.520
	Unlawful to permit fire nuisance where fireworks kept -- Penalty.

	70.77.525
	Manufacture or sale of fireworks for out-of-state shipment.

	70.77.530
	Nonprohibited acts -- Signal purposes, forest protection.

	70.77.535
	Articles pyrotechnic, special effects for entertainment media.

	70.77.540
	Penalty.

	70.77.545
	Violation a separate, continuing offense.

	70.77.547
	Civil enforcement not precluded.

	70.77.548
	Attorney general may institute civil proceedings -- Venue.

	70.77.549
	Civil penalty -- Costs.

	70.77.550
	Short title.

	70.77.555
	Local permit and license fees -- Limits.

	70.77.575
	Chief of the Washington state patrol to provide list of consumer fireworks that may be sold to the public.

	70.77.580
	Retailers to post list of consumer fireworks.


Attachment C

City of Sultan

Chapter 8.06
USE OF FIREWORKS

Sections:

8.06.010 Use of fireworks.

8.06.020 Violation – Penalty.

8.06.030 Severability.

8.06.010 Use of fireworks.

No persons shall use, ignite or discharge any fireworks except between the hours of 9:00 a.m. and 11:00 p.m. on July 4th for the 1992 calendar year. Exception may be made for public displays authorized by the city pursuant to the state fireworks law (Chapter 70.77 RCW). (Ord. 582 § 1, 1992)

8.06.020 Violation – Penalty.

Any person violating any of the provisions of this chapter, shall be guilty of a misdemeanor and upon a conviction thereof, shall be fined in a sum not to exceed $250.00. (Ord. 582 § 1, 1992)

8.06.030 Severability.

This chapter is severable and if any portion of it shall be declared invalid or unconstitutional, the remaining portion shall remain valid and enforceable. (Ord. 582 § 1, 1992)

SULTAN CITY COUNCIL

AGENDA ITEM COVER SHEET

ITEM NO:
Consent C 6

DATE:
May 14, 2009

SUBJECT:
Letter of Support -  Reiter Foothills Recreation Area

CONTACT PERSON:
Laura Koenig, Clerk/Deputy Finance Director

SUMMARY:

Ed Husmann provided information to the Council on April 9, 2009 regarding the Reiter Foothills Recreation Area and requested a letter of support from the City to increase off road vehicle use.   The Mayor has prepared a letter of support (Attachment A) for the Council’s consideration.

Pursuant to Legislative action, the Department of Natural Resources (DNR) established the Reiter Recreation Planning committee to provide insight and to obtain input to help DNR develop draft recommendations for management of recreation in the Reiter Foothills. 

DNR presented three options to the Committee for recreation in the Reiter area.  The three options reduce the current area for ORV use significantly.   Ed Husmann as the City’s committee representative, recommends the Council support increase the area available for ORV use and motorized access. 

RECOMMENDED ACTION:

Authorize the Mayor to send a letter supporting the Reiter Foothills Recreation Area.

Attachments:

A.   Letter from Mayor Eslick




B.  Report from Reiter Foothills Planning Committee

May 14, 2009

Peter Goldmark

Commissioner of Public Lands

PO box 47000

1111 Washington Street SE

Olympia WA  98504-7000

Re:            Reiter Foothills Recreation Area

Dear Commissioner Goldmark:

Last year, the Legislature funded and set forth a process to recommend increased public recreational opportunities on our State Public Lands.  This letter concerns the area known as the Reiter Foothills Recreational Planning project, located in the Skykomish valley near the City of Sultan in Snohomish County.

As you may understand we, in this area, have lost many of our recreational opportunities over the past few years.  With more than 65% of our National Forest now designated “wilderness”, the closure of the Mt Pilchuck Forest to motorized recreation, the NRCA designation to several DNR parcels located in the Sultan Basin and the many ecology blocks and gates restricting access to our Public lands it becomes very clear that recreation has become very restricted.

In addition, the Sultan area has grown and we now have a much larger population that desires access to their Public lands for recreation.  We believe that the Legislature recognized this and promulgated this legislation to help with this need.

The Reiter Foothills Planning Committee now has draft form of three options for recreation in the Reiter area.  The options under consideration restrict motorized recreation to less than ten percent of the Reiter Foothills area.  There appears to be no additional plan for access to the areas West and to the North of the Wallace Falls State Park.  This will be a severe reduction to what is currently and historically, has been used as a motorized recreation area.  We do not feel that it is the intent of this legislation to reduce recreational opportunities or access, on and to our Public lands.

The City of Sultan insists the Committee consider additional options that provide greater access for auto traffic and increased motorized recreational area for this project.  We strongly feel that the Reiter should plan for increased use, not a curtailment or current activities.

Sincerely,

Carolyn Eslick

Mayor, City of Sultan

Cc: 
Kirk Pearson


Dan Kristensen


Val Stevens

SULTAN CITY COUNCIL 

AGENDA ITEM COVER SHEET

ITEM NO:
C-7

DATE:

May 14, 2009

SUBJECT:
Sultan High School Senior Parents Reservation of Riverfront Park Pavilion
CONTACT PERSON:
Deborah Knight, City Administrator


ISSUE:

Offer the Sultan High School Senior Parents (2009 Graduating Class) the opportunity to use a city park facility at no charge to compensate for a staff error which resulted in double-booking the pavilion at River Front Park.

As a result of the staff error, the Senior Parents had to move their fund raising rummage sale to another location.  The park fee was refunded. 
STAFF RECOMMENDATION:

Offer the Sultan High School Senior Parents (Class of 2009) a voucher for use of a city park facility for one event at no charge.  The voucher could also be transferable to the senior class of 2010.  

SUMMARY:

The Sultan High School (SHS) Parents had booked the pavilion (gazebo) in Riverfront Park in March for Saturday, April 17, 2009 for their fundraising rummage sale. On Tuesday, April 14, 2009 the Sportsman Club called City Hall to book the pavilion for Friday, Saturday and Sunday for their fundraiser. 
The staff member taking the reservation did not realize the pavilion is at the River Park and not the shelter at Reese Park.  The staff person taking the reservation from the Sportsman Club penciled them into the reservation book and notified the caller that they needed to come down and fill out an application and pay their rental fee and deposit. 
Unfortunately the Sportsman Club did not come in and do the necessary paperwork and pay the fees until Friday, April 17, 2009 and at that time the Sportsman had started to set up their rummage sale at the pavilion. The SHS Parents group was understandable upset. Staff apologized and tried to work with the two groups to resolve the error.  In the end, the SHS Parents relocated their rummage sale.  
The City Council sets the city’s annual budget and adopts a fee schedule.  The fee schedule does not include policies for compensating customers for staff errors.  Council must take action to avoid “gifting of public funds”.  
FISCAL IMPACT:


The cost to reserve the River Park Pavilion (gazebo) is $50 for school groups.  The shelters at Reese, Sportsmans, and Osprey Park are $75 with field use.  There is also the potential impact of setting a precedent for compensating customers for staff errors outside of refunding fees.  

ALTERNATIVES:

1. Offer the Sultan High School Senior Parents (Class of 2009) a voucher for use of a city park facility for one event at no charge.  The voucher could also be transferable to the senior class of 2010.  

2. Do not offer the Sultan High School Senior Parents (Class of 2009) a voucher for use of a city park facility for one event at no charge.

3. Review the staff recommendation.  Discuss the incident and direct staff to areas of concern or make a decision to offer another form of compensation.

RECOMMENDED ACTION:  


Offer the Sultan High School Senior Parents (Class of 2009) a voucher for use of a city park facility for one event at no charge.  The voucher could also be transferable to the senior class of 2010.  

ATTACHMENTS

None
SULTAN CITY COUNCIL

AGENDA ITEM COVER SHEET

ITEM NO:
C - 08
DATE:
May 14, 2008
SUBJECT:
Surplus of Vehicles and Equipment


Resolution 09-07
CONTACT PERSON:
Connie Dunn, Public Works Director

ISSUE:
The issue before the City Council is the request to surplus of euqipment and vehicles no longer used or useable by the City of Sultan.

Authorize the Mayor Eslick to sign Resolution 09-07, Attachment B.

SUMMARY:

The vehicles and equipment  needing to be on the surplus list are on Attachment A.

FISCAL IMPACT:
Approximately $75.00 to advertise the surplus sell of the vehiclces and equpiment and staff time to organize and display for public viewing of said items. This will be paid from the proceeds of the sale.

RECOMMENDED ACTION:

Authorize the Mayor Eslick to sign Resolution No. 09-07 to surplus and disposal of the vehicles and equipment, 

ATTACHMENT A
Surplus List (Exhibit “A”)

ATTACHMENT B
Resolution 09-07

CITY OF SULTAN

WASHINGTON

ADVANCE \D 5.75Resolution No. 09-07

______________________________________________________________________________

A RESOLUTION OF THE CITY OF SULTAN, WASHINGTON, PROVIDING FOR THE DISPOSAL OF CERTAIN INVENTORY ITEMS DEEMED TO BE SURPLUS TO THE REASONABLY FORESEEABLE NEEDS OF THE CITY OF SULTAN.

______________________________________________________________________________


WHEREAS, certain vehicles and items of equipment belonging to the City of Sultan are obsolete and no longer used by the City: and


WHEREAS, the value, obsolescence and condition of these items of inventory make it impractical to trade the same in on future purchases of new inventory items from the list of assets of the City and to obtain the maximum return for said inventory items, it should the best interest  of the City to dispose of the same in a manner that will not longer be to the best advantage of the City of Sultan; and


WHEREAS, certain items are broken and non-useable and need to be removed from inventory and disposed of in a proper manner.


NOW, THEREFORE, THE CITY COUNCIL OF THE CITY OF SULTAN, WASHINGTON, DOES RESOLVE AS FOLLOWS:

1. Based upon the findings and recommendations of the City, the items of inventory belonging to said City as shown in Exhibit “A” attached hereto are declared to be surplus of the foreseeable needs of the City.

2. That is is deemed to be for the common benefit of the residents of said City to dispose of said inventory.

3. That the staff is authorized to dispose of items listed in Exhibit “A” in accordance with the provisions of SMC 3.60.030 to SMC 3.60.065 hereto, in a manner that will be to the best advantage to the City of Sultan.


PASSED BY THE CITY COUNCIL AT A REGULAR MEETING THEREOF ON THE 14th DAY OF Moy, 2009.








CITY OF SULTAN








______________________________








Carolyn Eslick, Mayor

ATTEST/AUTHENTICATED:

______________________________

Laura Koenig, City Clerk
Approved as to form:

______________________________

Margaret J. King, City Attorney

	City of Sultan - Certain Vehicles and Equipment to be Surplus

	14-May-09
	
	
	
	

	
	
	
	
	

	Item Description
	Model #
	Serial Number
	COS Inventory #
	

	 
	 
	
	 
	

	1989 Ford
	Taurus
	1FACP5043NA250767
	None
	

	2000 Ford
	Crown Vic
	2FAFP71W4YX164808
	None
	

	 
	 
	 
	 
	

	Highway Sander
	Manual Feed
	Not Available
	None
	

	 
	 
	 
	 
	

	Canon Copier
	NP6221
	Not Available
	None
	

	 
	 
	 
	 
	


SULTAN CITY COUNCIL

AGENDA ITEM COVER SHEET

ITEM NO:
C-9

DATE:

May 14, 2009

SUBJECT:

 Contract for Services with Wetland Resources
CONTACT PERSON:
Deborah Knight, City Administrator


ISSUE:

The issue before the City Council is to authorize the Mayor to sign a contract not to exceed $350.00 with Wetland Resources to perform a site visit and prepare a brief existing conditions letter for the property located at intersection of Bryant Road and Sultan Basin Road.

STAFF RECOMMENDATION:

Authorize the Mayor to sign a contract with Wetland Resources (Attachment A) not to exceed $350.  

SUMMARY:

The city is requesting a certified wetland specialist to review the wetlands located at the intersection of Bryant Road and Sultan Basin Road.  The purpose is to evaluate the existing wetland conditions and compare current conditions to the conditions which existed on the property prior to October 2000.  The analysis is part of code enforcement notice and order and settlement agreement between the City of Sultan and Grandview for impermissible actions in a wetland on the Anderson Farm property.  Another proposal will be drafted if a restoration plan is needed.

FISCAL IMPACT:


The expense for a site visit and existing conditions letter is not included in the 2009 budget.  Since the contract is less than $500, the funds will be expensed from the professional services budget in the Community Development Fund.  There are sufficient funds to cover the cost.  The budget will need to be monitored later in the year to ensure expenses don’t exceed the budget.  

ALTERNATIVES:

1. Authorize the Mayor to sign a professional services contract not to exceed $350 with Wetland Resources.  

This alternative allows the city to collect necessary data regarding the condition of the wetlands.  If a restoration plan is needed, the city will continue to negotiate with the property owner or proceed to take the necessary steps to mitigate any found wetland impacts that resulted from the owner’s actions.  

2. Do not authorize the Mayor to sign a professional services with Wetland Resources f direct staff to areas of concern.

A decision not to authorize the Mayor to sign a professional services contract for a site visit and existing conditions letter will leave the city in the difficult position of requiring mitigation without the necessary facts regarding the wetlands.  The Council should direct staff to areas of concern regarding the firm, its consulting staff and/or the scope of work.

RECOMMENDED ACTION:  


Authorize the Mayor to sign a contract with Wetland Resources (Attachment A) not to exceed $350.  

ATTACHMENT

A – Contract for Professional Services with Wetland Resources.  

AGREEMENT FOR SERVICES

BETWEEN THE CITY OF SULTAN AND

WETLAND RESOURCES, INC


THIS AGREEMENT, is made this 15th day of  May 2009 by and between the City of Sultan (hereinafter referred to as “City”), a Washington Municipal Corporation, and Wetland Resources, Inc (hereinafter referred to as “Service Provider”), doing business at 9505 19th Avenue SE, Suite 106, Everett, WA  98208.


WHEREAS, Service Provider is in the business of providing certain services specified herein; and 


WHEREAS, the City desires to contract with Service Provider for the provision of  wetland analysis services fillin “describe services (ie, creation of newsletter)”, and Service Provider agrees to contract with the City for same; 


NOW, THEREFORE, in consideration of the mutual promises set forth herein, it is agreed by and between the parties as follows:

Section One – Description of Work

Perform one (1) site visit and prepare a brief existing conditions letter describing existing conditions compared to previously evaluated conditions of the on-site wetlands on the Anderson Farm property (parcels number 28083200101100 and 28083200100600).

Service Provider shall complete the work described by June 15, 2009.

Section Two – Payment

The City will pay the Service Provider the total sum of three-hundred and fifty dollars ($350.00) for the work to be performed under this Agreement upon satisfactory completion of all services and requirements specified herein.  Invoices covering services performed by the Service Provider will be submitted to the City within ten (10) days following the completion of services.  The City shall make payment within four (4) weeks after the submittal of each approved invoice.  Such invoice shall detail the hours worked, a description of the tasks performed, and shall separate all charges for clerical work and reimbursable expenses. 

Section Three - Liability

Service Provider shall be responsible for the safety of its employees, agents and subcontractors in the performance of the work hereunder and shall take all protections reasonably necessary for that purpose.  All work shall be done at Service Provider's own risk, shall comply with all federal, state and municipal laws, ordinances, rules and regulations that are now or may in the future become applicable to Service Provider and Service Provider shall be responsible for any loss of or damage to materials, tools, or other articles used or held for use in connection with the work.

Section Four – Evaluation

Although the Service Provider shall have the authority to control and direct the services and details of the work, the work must also meet the approval of the City and shall be subject to the City’s general right of inspection and supervision.

Section Five – Insurance

Insurance.  The Service Provider shall procure and maintain for the duration of the Agreement, insurance against claims for injuries to persons or damage to property which may arise from or in connection with the performance of the work hereunder by the Service Provider, their agents, representatives, employees or subcontractors.

A.
Minimum Scope of Insurance.  Service Provider shall obtain insurance of the types described below:

1. Automobile Liability insurance covering all owned, non-owned, hired and leased vehicles.  Coverage shall be written on Insurance Services Office (ISO) form CA 00 01 or a substitute form providing equivalent liability coverage.  If necessary, the policy shall be endorsed to provide contractual liability coverage.
2. Commercial General Liability insurance shall be written on ISO occurrence form CG 00 01 and shall cover liability arising from premises, operations, independent contractors, products-completed operations, personal injury and advertising injury, and liability assumed under an insured contract.  The City shall be named as an insured under the Service Provider’s Commercial General Liability insurance policy with respect to the work performed for the City using ISO additional insured endorsement GC 20 10 10 01 and GC 20 37 10 01 or substitute endorsements providing equivalent coverage.
3. Workers’ Compensation coverage as required by the Industrial Insurance laws of the State of Washington.
B. 
Minimum Amounts of Insurance.  Service Provider shall maintain the following insurance limits:

1. Automobile Liability insurance with a minimum combined single limit for bodily injury and property damage of $1,000,000 per accident.

2. Commercial General Liability insurance shall be written with limits no less than $1,000,000 each occurrence, $2,000,000 general aggregate and $2,000,000 products-completed operations aggregate limit.

C. 
Other Insurance Provisions.  The insurance policies are to contain, or be endorsed to contain, the following provisions for Automobile Liability and Commercial General Liability insurance:

1. The Service Provider’s insurance coverage shall be primary insurance as respect to the City.  Any insurance, self-insurance, or insurance pool coverage maintained by the City shall be excess of the Service Provider’s insurance and shall not contribute with it.

2. The Service Provider’s insurance shall be endorsed to state that coverage shall not be cancelled by either party, except after thirty (30) days prior written notice by certified mail, return receipt requested, has been given to the City.

D. Acceptability of Insurers.  Insurance is to be placed with insurers with a current A.M. Best rating of not less than A:VII.
E. Verification of Coverage.  Service Provider shall furnish the City with original certificates and a copy of the amendatory endorsements, including but not necessarily limited to the additional insured endorsement, evidencing the insurance requirements of the Service Provider before commencement of the work.

F. Subcontractors.  Service Provider shall include each subcontractor as insured under its policies or shall furnish separate certifications and endorsements for each subcontractor.  All coverage shall be subject to all of the same insurance requirements as stated herein for the Service Provider.

Section Six – Indemnification

The Service Provider shall defend, indemnify and hold the City, its officers, officials, employees and volunteers harmless from any and all claims, injuries, damages, losses or suits including attorney fees, arising out of or in connection with the performance of this Agreement, except for injuries and damages caused by the sole negligence of the City.

Should a court of competent jurisdiction determine that this Agreement is subject to RCW 4.24.115, then, in the event of liability for damages arising out of bodily injury to persons or damages to property caused by or resulting from the concurrent negligence of the Service Provider and the City, its officers, officials, employees, and volunteers, the Service Provider’s liability hereunder shall be only to the extent of the Service Provider’s negligence.  It is further specifically and expressly understood that the indemnification provided herein constitutes the Service Provider’s waiver of immunity under Industrial Insurance, Title 51 RCW, solely for the purposes of this indemnification.  This waiver has been mutually negotiated by the parties.  The provisions of this section shall survive the expiration or termination of this Agreement.

Section Seven – Termination & Breach

The City shall have the option to terminate this Agreement at any time.  Termination shall be effective upon ten (10) days written notice to the Service Provider.

In the event of termination, the City shall only be responsible to pay for all services satisfactorily performed by Service Provider to the effective date of termination, as described in the final invoice to the City.  The City Manager shall make the final determination about what services have been satisfactorily performed.  

All costs incurred by the City due to Service Provider’s failure to comply with the terms and conditions of this Agreement shall be the responsibility of the Service Provider.  The City may deduct its costs from any payments due to the Service Provider.

Section Eight - Entire Agreement

The written provisions and terms of this Agreement, together with all documents attached hereto, shall supersede all prior verbal statements of any officer or other representative of the City, and such statements shall not be effective or be construed as entering into or forming a part of, or altering in any manner whatsoever, this Agreement. 

Section Nine - Modifications

No waiver, alteration or modification of any of the provisions of this Agreement shall be binding unless in writing and signed by a duly authorized representative of the City and Service Provider.

Section Ten – Written Notice

All communications regarding this Agreement shall be sent to the parties at the addresses listed below, unless notified to the contrary.  Any written notice hereunder shall become effective as of the date of mailing by registered or certified mail, and shall be deemed sufficiently given if sent to the addressee at the address stated in this Agreement or such other address as may be hereafter specified in writing.

Section Eleven – Governing Law – Disputes

This Agreement shall be governed by the laws of the State of Washington, and the jurisdiction of any dispute under this Agreement shall be the Superior Court of Snohomish County, Washington. 

IN WITNESS WHEREOF, the parties have executed this Agreement on the day and year above written.

CITY OF SULTAN
SERVICE PROVIDER

By: 

By: 



Carolyn Eslick, Mayor
Title: 




Taxpayer ID #: 

CITY CONTACT
SERVICE PROVIDER CONTACT

________________

_______________

City of Sultan
_______________

319 Main Street, Suite 200
_______________
Sultan, WA  98294


Phone:  360-793-2231
Phone:  
Fax:   360-734-3344
Fax:  

ATTEST/AUTHENTICATED

By: 



City Clerk

APPROVED AS TO FORM

By: 



Office of the City Attorney
CITY COUNCIL

AGENDA ITEM COVER SHEET

ITEM NO:
C-10

DATE:
May 14, 2009

SUBJECT:
Richard Little - Contract amendment to assist the City in securing funding for Capital Improvements 

CONTACT PERSON:
Deborah Knight, City Administrator

ISSUE:

The issue before the City Council is to authorize the Mayor to sign a professional services contract amendment (Attachment A) with Richard Little to extend the contract from June 1, 2009 to October 1, 2009 and increase the not to exceed amount from $20,400 to $28,100.

STAFF RECOMMENDATION:

1. Extend the professional service contract with Richard Little 

2. Retain Mr. Little through October 1, 2009 

3. Increase the contract not to exceed amount from $20,400 to $28,100 

SUMMARY:

The purpose of the contract extension is to provide assistance representing the city's need for capital budget funding during the remainder of the 2009 federal legislative session. Securing capital funding from the federal government is part of the city’s capital funding strategy.  
Mr. Little has extensive government relations experience at the federal and state level.  Mr. Little represented the city during the 2009 state legislative session.  He has made several trips to Washington D.C. to work with our federal legislators on securing funding for the city’s priority capital projects.   

The initial contract with Richard Little (Attachment B) was effective December 1, 2008 through May 31, 2009.  Preliminary work with legislators for the 2009 legislative session began in December 2008 and continued through May 2009.  The federal budget process is now underway.  Mr. Little is prepared to make a trip to Washington D.C. for his other municipal clients.  The city has several capital budget requests in with our federal representatives.  The trip in June would be to further ensure the city’s funding requests are considered during the federal budget process.  

Funding for the contract is budgeted in the 2009 sewer system operating budget. Work in July, August and September will be directed as needed to ensure attention to the city’s capital budget requests during the federal budget process and with state agencies.  

BACKGROUND:

The City Council approved a contract with MWW Group in 2007 and 2008.  The result of the City’s efforts was a $500,000 legislative proviso in 2008.  Unfortunately, MWW Group no longer provides government relation services to municipalities in Washington State.  Ryan Pennington, the City’s former consultant was reassigned to Washington, DC.

The City Administrator spoke with other City Managers and Administrators regarding the City’s needs.  The City contacted another consultant regarding this work.  The consultant was unable to add Sultan as a client due to a heavy client list.  Mr. Little was recommended as an alternative.  Mr. Little has worked with the City since December 2008 to secure funding for the WWTP Upgrade and other capital budget priorities.  

FISCAL IMPACT:

The immediate fiscal impact is an additional $7,700 for a professional services contract with Mr. Richard Little for June, July, August and September 2009.  Staff estimates $3,700 in June and not to exceed $4,000 for July, August and September. The costs will be shared appropriately between the Sewer Operating Fund and the Street Fund.  

ALTERNATIVES:

1. Discuss the staff recommendation, determine the need to pursue funding for the city’s capital budget priorities in 2009, and authorize the Mayor to sign an amendment to the  professional service contract with Richard Little not to exceed $28,100.  This alternative would continue the work started during the 2007 and 2008 legislative sessions and build momentum in the federal legislature for the project.

2. Discuss the staff recommendation.  Determine that there is no need to continue to pursue funding for the city’s capital budget priorities in 2009, and do not authorize the Mayor to sign a professional services agreement with Mr. Little not to exceed $28,100.

3. Discuss the staff recommendation and identify any areas of concern.  Direct staff as necessary to meet the Council's desired outcome(s).

RECOMMENDED ACTION:  

Authorize the Mayor to sign an amendment to the professional service contract with Richard Little to retain Mr. Little’s services through October 1, 2009 and increase the not to exceed amount from $20,400 to $28,100 to pursue federal and state funding for capital improvements. 

ATTACHMENTS

Attachment A – Contract Amendment

Attachment B  - Agreement for Services

ATTACHMENT A

FIRST ADDENDUM 

BY AND BETWEEN THE CITY OF SULTAN AND 

RICHARD N LITTLE CONSULTING LLC

(Contract # 

THIS FIRST ADDENDUM is made by and between the City of Sultan (hereinafter referred to as “City”), a Washington Municipal corporation, and Richard N Little Consulting, LLC (hereinafter referred to as “Service Provider”) collectively the “Parties”.


WHEREAS, on December 1, 2008, the Parties entered into that certain Agreement for Services (“Agreement”) for the provision of government relations and appropriations services; and


WHEREAS, the Service Provider has provided services through the end of the state legislative session; and

WHEREAS, the City desires to continue to pursue funding opportunities through the federal and state legislative process; NOW, THEREFORE,


IN CONSIDERATION OF the mutual promises, terms and conditions set forth in the Agreement and contained herein, the Parties hereby agree as follows:


Section 1.  Amendment of Section 2 of the Agreement.  Section 2 of the Agreement is hereby revised to provide in its entirety as follows:
Payment.

A. The City shall pay the Service Provider at the rate set forth in Attachment B, but not more than a total of twenty eight thousand one hundred  fillin “enter total ‘not to exceed’ cost (written out)” dollars ($28,100) fillin “enter total ‘not to exceed’ cost (eg, $4,000)”  for the services described in this Agreement.  This is the maximum amount to be paid under this Agreement, and shall not be exceeded without prior written authorization from the City in the form of a negotiated and executed supplemental agreement.

B. The Service Provider shall submit monthly payment invoices to the City after such services have been performed, and the City shall make payment within four (4) weeks after the submittal of each approved invoice.  Such invoice shall detail the hours worked, a description of the tasks performed.

C. If the City objects to all or any portion of any invoice, it shall so notify the Service Provider of the same within ten (10) days from the date of receipt and shall pay that portion of the invoice not in dispute.  The parties shall immediately make every effort to settle the disputed portion.


Section 2.  Amendment of Section 5 of the Agreement.  Section 2 of the Agreement is hereby revised to provide in its entirety as follows:
Duration of Work.  The Service Provider shall complete the work described in Attachment A (Scope of Work) of the Agreement for Services by October 1, 2009. fillin “Please enter date work is to be completed”
Section 3 . Effect of Addendum.  This First Addendum is in addition to the Agreement.  Except as otherwise provided herein, the provisions of this First Addendum modify, but do not supersede the provisions of the Agreement.  Except as otherwise provided herein, each provision of the Agreement shall continue in full force and effect as if this First Addendum did not exist.  Except as otherwise provided herein, capitalized words and phrases shall have the meanings ascribed to them in the Agreement.
IN WITNESS WHEREOF, the parties have caused this Addendum to be signed and executed this 
CITY OF SULTAN:

CONTRACTOR:

By:  

By:  



Carolyn Eslick, Mayor

Title:  




Taxpayer ID #:  

ATTEST/AUTHENTICATED:
APPROVED AS TO FORM:

By:  

By:  



City Clerk
Office of the City Attorney
ATTACHMENT B

AGREEMENT FOR SERVICESPRIVATE 

BETWEEN THE CITY OF SULTAN AND 

RICHARD N LITTLE CONSULTING, LLC


THIS AGREEMENT, is made this 1st day of December, 2008, by and between the City of Sultan (hereinafter referred to as the “City”), a Washington Municipal Corporation, and Richard N. Little Consulting  REF consultant  \* MERGEFORMAT (hereinafter referred to as the “Service Provider”), doing business at 3018 Elm Street, Bellingham, WA  98225-1620.


WHEREAS, the Service Provider is in the business of providing certain services specified herein; and


WHEREAS, the City desires to contract with the Service Provider for the provision of such services for government relations and appropriations,  fillin “describe services (ie, creation of newsletter)”and the Service Provider agrees to contract with the City for same;


NOW, THEREFORE, in consideration of the mutual promises set forth herein, it is agreed by and between the parties as follows:

T E R M S

1.
Description of Work.  The Service Provider shall perform work as described in Attachment A, Scope of Work, which is attached hereto and incorporated herein by this reference, according to the existing standard of care for such services.  The Service Provider shall not perform any additional services without the expressed permission of the City.
2.
Payment.

A. The City shall pay the Service Provider at the rate set forth in Attachment B, but not more than a total of twenty thousand four hundred  fillin “enter total ‘not to exceed’ cost (written out)” dollars ($20,400.00) fillin “enter total ‘not to exceed’ cost (eg, $4,000)”  for the services described in this Agreement.  This is the maximum amount to be paid under this Agreement, and shall not be exceeded without prior written authorization from the City in the form of a negotiated and executed supplemental agreement.

B. The Service Provider shall submit monthly payment invoices to the City after such services have been performed, and the City shall make payment within four (4) weeks after the submittal of each approved invoice.  Such invoice shall detail the hours worked, a description of the tasks performed.

C. If the City objects to all or any portion of any invoice, it shall so notify the Service Provider of the same within ten (10) days from the date of receipt and shall pay that portion of the invoice not in dispute.  The parties shall immediately make every effort to settle the disputed portion.

3.
Relationship of Parties.  The parties intend that an independent contractor - client relationship will be created by this Agreement.  As the Service Provider is customarily engaged in an independently established trade which encompasses the specific service provided to the City hereunder, no agent, employee, representative or subcontractor of the Service Provider shall be or shall be deemed to be the employee, agent, representative or subcontractor of the City.  None of the benefits provided by the City to its employees, including, but not limited to, compensation, insurance and unemployment insurance, are available from the City to the Service Provider or his employees, agents, representatives or subcontractors.  The Service Provider will be solely and entirely responsible for his acts and for the acts of the Service Provider's agents, employees, representatives and subcontractors during the performance of this Agreement.  The City may, during the term of this Agreement, engage other independent contractors to perform the same or similar work that the Service Provider performs hereunder.
4.
Project Name.  Government Relations – Appropriations
5.
Duration of Work.  The Service Provider shall complete the work described in Attachment A on June 1, 2009. fillin “Please enter date work is to be completed”
6.
Termination.

A.
Termination Upon the City's Option.  The City shall have the option to terminate this Agreement at any time.  Termination shall be effective upon ten (10) days written notice to the Service Provider.
B.
Termination for Cause.  If the Service Provider refuses or fails to complete the tasks described in Attachment A, or to complete such work in a manner unsatisfactory to the City, then the City may, by written notice to the Service Provider, give notice of its intention to terminate this Agreement.  After such notice, the Service Provider shall have ten (10) days to cure, to the satisfaction of the City or its representative.  If the Service Provider fails to cure to the satisfaction of the City, the City shall send the Service Provider a written termination letter which shall be effective upon deposit in the United States mail to the Service Provider's address as stated above.

C.
Rights upon Termination.  In the event of termination, the City shall only be responsible to pay for all services satisfactorily performed by the Service Provider to the effective date of termination, as described in the final invoice to the City.  The City Manager shall make the final determination about what services have been satisfactorily performed.

7.
Nondiscrimination.  In the hiring of employees for the performance of work under this Agreement or any subcontract hereunder, the Service Provider, its subcontractors or any person acting on behalf of the Service Provider shall not, by reason of race, religion, color, sex, marital status, national origin or the presence of any sensory, mental, or physical disability, discriminate against any person who is qualified and available to perform the work to which the employment relates.
8. Indemnification / Hold Harmless.  The Service Provider shall defend, indemnify and hold the City, its officers, officials, employees and volunteers harmless from any and all claims, injuries, damages, losses or suits including attorney fees, arising out of or in connection with the performance of this Agreement, except for injuries and damages caused by the sole negligence of the City.

The City shall defend, indemnify and hold the Service Provider, its officers, officials, employees and volunteers harmless from any and all claims, injuries, damages, losses or suits including attorney fees, arising out of or in connection with the performance of this Agreement, except for injuries and damages caused by the sole negligence of the Service Provider.


Should a court of competent jurisdiction determine that this Agreement is subject to RCW 4.24.115, then, in the event of liability for damages arising out of bodily injury to persons or damages to property caused by or resulting from the concurrent negligence of the Service Provider and the City, its officers, officials, employees, and volunteers, the Service Provider’s liability hereunder shall be only to the extent of the Service Provider’s negligence.  It is further specifically and expressly understood that the indemnification provided herein constitutes the Service Provider’s waiver of immunity under Industrial Insurance, Title 51 RCW, solely for the purposes of this indemnification.  This waiver has been mutually negotiated by the parties.  The provisions of this section shall survive the expiration or termination of this Agreement.

9.   Insurance.  The Service Provider shall procure and maintain for the duration of the Agreement, insurance against claims for injuries to persons or damage to property which may arise from or in connection with the performance of the work hereunder by the Service Provider, their agents, representatives, employees or subcontractors.

A.
Minimum Scope of Insurance.  The Service Provider shall obtain insurance of the types described below:

4. Automobile Liability insurance covering all owned, non-owned, hired and leased vehicles.  Coverage shall be written on Insurance Services Office (ISO) form CA 00 01 or a substitute form providing equivalent liability coverage.  If necessary, the policy shall be endorsed to provide contractual liability coverage.
5. Commercial General Liability insurance shall be written on ISO occurrence form CG 00 01 and shall cover liability arising from premises, operations, independent contractors, products-completed operations, personal injury and advertising injury, and liability assumed under an insured contract.  The City shall be named as an insured under the Service Provider’s Commercial General Liability insurance policy with respect to the work performed for the City using ISO additional insured endorsement GC 20 10 10 01 and GC 20 37 10 01 or substitute endorsements providing equivalent coverage.
6. Workers’ Compensation coverage as required by the Industrial Insurance laws of the State of Washington.
B. 
Minimum Amounts of Insurance.  The Service Provider shall maintain the following insurance limits:

3. Automobile Liability insurance with a minimum combined single limit for bodily injury and property damage of $1,000,000 per accident.

4. Commercial General Liability insurance shall be written with limits no less than $1,000,000 each occurrence, $2,000,000 general aggregate and $2,000,000 products-completed operations aggregate limit.

C. 
Other Insurance Provisions.  The insurance policies are to contain, or be endorsed to contain, the following provisions for Automobile Liability and Commercial General Liability insurance:

3. The Service Provider’s insurance coverage shall be primary insurance as respect to the City.  Any insurance, self-insurance, or insurance pool coverage maintained by the City shall be excess of the Service Provider’s insurance and shall not contribute with it.

4. The Service Provider’s insurance shall be endorsed to state that coverage shall not be cancelled by either party, except after thirty (30) days prior written notice by certified mail, return receipt requested, has been given to the City.

G. Acceptability of Insurers.  Insurance is to be placed with insurers with a current A.M. Best rating of not less than A:VII.
H. Verification of Coverage.  The Service Provider shall furnish the City with original certificates and a copy of the amendatory endorsements, including but not necessarily limited to the additional insured endorsement, evidencing the insurance requirements of the Service Provider before commencement of the work.

I. Subcontractors.  The Service Provider shall include each subcontractor as insured under its policies or shall furnish separate certifications and endorsements for each subcontractor.  All coverage shall be subject to all of the same insurance requirements as stated herein for the Service Provider.

10.
Entire Agreement.  The written provisions and terms of this Agreement, together with all documents attached hereto, shall supersede all prior verbal statements of any officer or other representative of the City, and such statements shall not be effective or be construed as entering into or forming a part of, or altering in any manner whatsoever, this Agreement.
11.
City's Right of Supervision, Limitation of Work Performed by Service Provider.  Even though the Service Provider works as an independent contractor in the performance of his duties under this Agreement, the work must meet the approval of the City and be subject to the City's general right of inspection and supervision to secure the satisfactory completion thereof.  In the performance of work under this Agreement, the Service Provider shall comply with all federal, state and municipal laws, ordinances, rules and regulations that are applicable to the Service Provider's business, equipment, and personnel engaged in operations covered by this Agreement or accruing out of the performance of such operations.
12. Work Performed at Service Provider's Risk.  The Service Provider shall be responsible for the safety of its employees, agents and subcontractors in the performance of the work hereunder and shall take all protections reasonably necessary for that purpose.  All work shall be done at the Service Provider's own risk, and the Service Provider shall be responsible for any loss of or damage to materials, tools, or other articles used or held for use in connection with the work.

13. Ownership of Products and Premises Security.
A. All reports, plans, specifications, data maps, and documents produced by the Service Provider in the performance of services under this Agreement, whether in draft or final form and whether written, computerized, or in other form, shall be the property of the City.

B.  
While working on the City’s premises, the Service Provider agrees to observe and           support the City’s rules and policies relating to maintaining physical security of the City’s premises.
14. Non-Solicitation.  Recognizing the time and expense of the Service Provider’s investment in its employees, the City agrees that is stall not directly or indirectly employ, hire or retain any person who is an employee of the Service Provider during the term of this Agreement and for a period of one (1) year following the termination of this Agreement.
15. Modification.  No waiver, alteration or modification of any of the provisions of this Agreement shall be binding unless in writing and signed by a duly authorized representative of the City and the Service Provider.
16. Assignment.  Any assignment of this Agreement by the Service Provider without the written consent of the City shall be void.
17. Written Notice.  All communications regarding this Agreement shall be sent to the parties at the addresses listed below, unless notified to the contrary.  Any written notice hereunder shall become effective as of the date of mailing by registered or certified mail, and shall be deemed sufficiently given if sent to the addressee at the address stated in this Agreement or such other address as may be hereafter specified in writing.
18. Non-Waiver of Breach.  The failure of the City to insist upon strict performance of any of the covenants and agreements contained herein, or to exercise any option herein conferred in one or more instances shall not be construed to be a waiver or relinquishment of said covenants, agreements or options, and the same shall be and remain in full force and effect.
19. Resolution of Disputes, Governing Law.  Should any dispute, misunderstanding or conflict arise as to the terms and conditions contained in this Agreement, the matter shall be referred to the City Manager, whose decision shall be final.  In the event of any litigation arising out of this Agreement, the prevailing party shall be reimbursed for its reasonable attorney fees from the other party.  This Agreement shall be governed by and construed in accordance with the laws of the State of Washington.
IN WITNESS WHEREOF, the parties have executed this Agreement on the day and year above written.

CITY OF SULTAN
SERVICE PROVIDER

By:  

By:  



Mayor Carolyn Eslick

Richard Little


Taxpayer ID #:  

CITY CONTACT
SERVICE PROVIDER CONTACT

Deborah Knight

Richard N. Little



319 Main Street
3018 Elm Street

Suite 200
Bellingham, WA  98225-1620

Sultan, WA  98294
e-mail:  dlittle07@gmail.com

Phone:  360-793-3112 
Phone:  360-961-2443

Fax:  360-793-3344
Fax:  360-671-1444

ATTEST/AUTHENTICATED

By: 



City Clerk

APPROVED AS TO FORM

By: 



Office of the City Attorney

Attachment A – Scope of Work

1. Work closely with the City to prepare a formal appropriations requests and supporting materials and to secure legislative sponsors and support for the City's requests.

2. Work with the City to engage and leverage the Service Provider’s network of contacts, as well as the City’s existing relationships, to deliver accurate and timely information supporting the City's legislative requests to key legislators and to ensure final legislative approval of the City's requests.

3. Work with the City to coordinate and facilitate the legislative work of other stakeholders supporting the City's requests.

4. Following the legislative session, work with the City to ensure that the City's requests are enacted as desired, by helping to prevent the possibility of a line item veto by the Governor, if necessary.

5. Work closely with the City to build and coordinate support from local residents and businesses, construction and environmental interests, and other stakeholders who share a desire to see the City’s projects be successful and who can be helpful in ensuring those successes, utilizing a variety of tactics including grassroots lobbying and media outreach.

6. Before the conclusion of the contract, present a comprehensive summary report of all activities to the City and work with the City to conduct a thorough assessment of the Service Provider's performance.

Attachment B – Payment

FEES

Commencing on the 1st day of December, 2008, and continuing through the 31st day of May, 2009, the Service Provider shall bill the City a monthly retainer fee of $3,000 for its services hereunder. 

The City of Sultan shall pay not more than $2,800 for a minimum of three legislative contacts with federal legislators in Washington, D.C.

Total fees for professional time shall not exceed $20,400 for the duration of this Agreement.

EXPENSES

Any photocopying, postage, and other out-of-pocket expenditures that the Service Provider incurs on behalf of the City will not be reimbursed.

SULTAN CITY COUNCIL 

AGENDA ITEM COVER SHEET

ITEM NO:  A-1


DATE:  May 14, 2009



SUBJECT:  Design Review Board (Sultan Municipal Code 2.20)


Mayoral appointment, Council Confirmation

CONTACT PERSON: Robert Martin, Community Development Director

ISSUE:  
Appoint members to staff the currently vacant Design Review Board.

MAYOR’S RECOMMENDATION:  
In consideration of the Planning Board recommendation of February 3, 2009, and as provided by Sultan Municipal Code (SMC) 2.20.010, the Mayor is appointing Councilman Jeffery Beeler, Planning Board Member Jerry Knox, and Chamber of Commerce Representative Jeff Cofer to staff the currently vacant Design Review Board.  The City Council is authorized by 2.20.010 to confirm those appointments.

SUMMARY:  
Sultan Municipal Code (SMC) Chapter 2.20 provides for Design Review Board (DRB) membership and process.  The DRB is called upon at several locations throughout the Development Code, the Industrial Park Master Plan, and other code provisions, to review various applications and development proposals.  

These codes and plans are written such that an application subject to DRB review cannot be approved by staff or the Hearing Examiner (where appropriate) without DRB recommendations being considered.  The absence of DRB recommendations prevents completion of these application processes.

Discussion:

The DRB has been appointed and active in the past.  Over the last two years, activity and membership of the DRB has slowly faded away.  At this time, there are no active members of the Board.

We are anticipating submittal of permit applications that require DRB review and recommendation before final action on the application can be taken.  It is important that these projects not be jeopardized by failure of the City to provide the required review processes.

At their meeting of February 3, 2009 the Planning Board discussed the issue of the vacant DRB.  Recognizing that the specialties called for in 2.20.010 (architect, historic architecture, landscape architecture, interior design, industrial design, etc.) are not readily available, the Planning Board made a recommendation to the Mayor to staff the DRB with one member of the Planning Board, one member of the City Council, and one representative of the Sultan Chamber of Commerce. 

The recommended staffing of the DRB is not in strict conformance with SMC 2.20.010 but the representative of the Chamber of Commerce is the only mandatory position and is provided in the Planning Board’s recommendation.  As with the Planning Board, DRB members are appointed by the Mayor with confirmation by the City Council.  

For the mid and long range, the Planning Board and City Council may want to address modification of Chapter 2.20 and other code locations to adjust DRB membership requirements and/or review standards.

FISCAL IMPACT:


There is no fiscal impact related to appointment of Design Review Board members.  Negative fiscal impacts could be experienced if applications are delayed or cancelled because DRB review cannot be provided in a timely fashion.

RECOMMENDATON:

As provided by Sultan Municipal Code (SMC) 2.20.010, the Mayor is appointing three members to the vacant DRB and the Council is authorized to confirm the appointments or ask the Mayor to make alternative appointments.
CITY OF SULTAN

AGENDA ITEM COVER SHEET

Agenda Item : 

A-2

Date:



May 14, 2009



SUBJECT:


Decline of Railroad Grade Crossing Grant
CONTACT PERSON:    Donna Murphy Grants and Economic Development Coordinator







ISSUE:

To authorize Mayor Eslick to decline the $20,000 grant offered to the City of Sultan from the Utilities and Transportation Commission for improvements to the Skywall Drive railroad crossing.

SUMMARY STATEMENT:

On January 19, 2006 the City of Sultan filed an application with the Washington Utilities and Transportation Commission requesting a $20,000 grant to pay toward improvements to the Skywall Drive Railroad Crossing in partnership with the developer of Twin Rivers Estates agreeing to pay the amount owed above the $20,000 grant.

On March 28, 2007 the City of Sultan contacted the Utilities and Transportation Commission and explained that the developer contracted to perform the work has delayed the project and would neither start nor finish the project by the established deadline.  The Utilities and Transportation Commission rescinded the order granting disbursement of the funds and the project was held over for consideration during the next call for projects.  

On August 7, 2007 the Utilities and Transportation Commission notified the City of Sultan that the 2006 grant application was again approved for funding.  The $20,000 grant must be spent by June 2009.

Staff recommends to Council to decline the $20,000 grant offered to the City of Sultan for the following reasons:

1. The cost estimate from Burlington Northern Santa Fe Railroad to replace the wood crossing ties with concrete ties at the Skywall Drive Crossing was $39,847 in 2006.  Due to the economic downturn, the private partner in this Public/Private Partnership, the City and Mr. Dan Ramirez are not in the financial position to complete the scope of work and to pay the overage above $20,000 on this project.

2. Also, time has run out for completing the project and spending the grant funds by June 30, 2009.

3. And finally, the City received an Email from Mr. Paul Curl with the Utilities and Transportation Commission stating that when he went to the City web site and reviewed the 2009-2014 TIP, the project had been split into two phases.  Phase I would be reconstruction of crossing only in 2009 and phase II would be reconstruction of the approach ramps in 2011.  This was not acceptable to the Utilities and Transportation Commission since the funds approved for are identified in Phase II of the project and need to be expended by June 30, 2009.

Recommended Motion:  

I move to authorize Mayor Eslick to decline the $20,000 grant offered to the City of Sultan from the Utilities and Transportation Commission for improvements to the Skywall Drive railroad crossing.

ATTACHMENTS:

Project Agreement

2006 Cost Estimate

SULTAN CITY COUNCIL 

AGENDA ITEM COVER SHEET

ITEM NO:  A-3


DATE:  May 14, 2009



SUBJECT:  Public Involvement / Community Opinion Survey


Contract Award
CONTACT PERSON: Robert Martin, Community Development Director

ISSUE:  

Authorize Mayor to sign a contract with EMC Research to provide professional services to conduct a statistically valid survey of community opinions and interests related to future direction of the community and customer satisfaction with city services.  

STAFF RECOMMENDATION:  

Staff recommends that the council adopt a motion to authorize the Mayor to negotiate and sign a contract with EMC Research to provide professional services to conduct a survey of community opinions on land use, future community development, and customer satisfaction.  The contract is not to exceed $17,000.

SUMMARY:  

The current budget contains a specific line item for the city to undertake a statistically valid survey of community opinions and interests on a range of planning and service-related issues.  This effort is a significant kick-off of the activities leading up to the 2011 Comprehensive Plan revision.  

Of five responding consulting firms, an interview panel convened by the Mayor has recommended EMC Research of Seattle as the best fit for the needs of the community.  If authorized by Council, the Mayor will negotiate and sign a contract with EMC that will engage the firm in development of a questionnaire, statistically-valid random implementation of the questionnaire (between 200 and 300 total), statistical interpretation of the results, and presentation of the results in written and open meeting formats.

The budget line item for this project is $25,000. The EMC proposal provides alternatives ranging up to $17,000 based on the number of interviews successfully completed.  

Discussion:

Selection Process:

The City published a request for proposals (RFP) on March 18, 2009 (Attachment A).  The city received five responses to the RFP.  EMC response includes as (Attachment B).   Management staff reviewed all proposals and selected two that seemed to be most qualified for the specified project.  The two top qualifiers were invited to Sultan for an on-site interview by a panel selected by the Mayor.  The panel included a City Council member, a Planning Board member, a Chamber of Commerce member, and two city management staff.

Based on the interview process, the panel unanimously recommended EMC as the most qualified and best fit for the current project.  

What is a Statistically Valid Survey:

Recognizing the importance of citizen input to the planning program in specific, and the concept of valid responsive governance in general, the Council adopted a $25,000 line item in the 2009 budget for communication with the community.  The specific reason for this allocation and the project that it funds is the Growth Management Act requirement that comprehensive plan efforts be based in a solid program of citizen involvement.  
The most fair and useable form of citizen input is a statistically valid survey.  A statistically valid survey is made up of the following basic components: 
· a questionnaire that can be internally cross-checked for consistency and relationships between questions; 
· presentation of the survey to a mathematically prescribed number of randomly selected residents; 
· statistical analysis of survey results to discern patterns and minority perspectives within the raw data; 
· presentation of the results to decision makers and community groups.

To be statistically valid in our community, the survey should be able to include representation of Spanish-speaking residents.  The recommended proposal from EMC includes translation of the survey into Spanish, and presentation of the phone survey by Spanish-speaking interviewers when a selected resident is Spanish-speaking (this service adds approximately $2000 to the base cost of the project, but staff feels that the investment is appropriate to get a valid result representative of the diversity of the community).

Use of Survey Results:

Statistically valid surveys are a solid basis for community-wide planning because they are designed to gather information from a mathematically random sample of the city’s population.  This prevents a particular perspective or a vocal minority from establishing the base line information used to update the plan and make important policy decisions.

The questionnaire and analysis of the results will result in a much better understanding of the entire community’s understanding of planning and land use issues, level of service satisfaction, prioritization of services and expenditures, and future needs, desires, and directions for community services and land use development.

Why EMC is recommended:

The five member panel tasked by the Mayor to interview the top two responding firms was unanimous in its support of EMC.  The outstanding feature of the EMC proposal was the emphasis on an interactive and professionally assisted effort in development of the questionnaire. EMC stressed that the questionnaire is not an end in itself, but is really a tool to help the questionnaire development group understand what goals it wants to achieve by undertaking the survey, and the role of EMC in focusing the group on understanding what is important to learn from the study.

This was felt to be particularly important to our current situation. If we had a single-focus and easily expressed outcome, “should we put a street bond on the ballot on the coming election” for example, the investment in crafting a questionnaire would be relatively minimal.  Our situation is on the opposite end of the spectrum.  We are trying to address a wide range of topics that we don’t necessarily know how to define and focus in on.  EMC appears best qualified to direct the process of generating a concise questionnaire from a large range of topics.  Further, many of the issues are difficult for citizens to understand, but they will have an opinion on them if they are presented with a question that expresses the issue in an understandable way.  EMC’s emphasis questionnaire design as a tool to achieve a larger goal of informed public policy was well-received by the panel.

EMC has a range of options for conducting the survey that have not been committed to at this time.  The variables of person-to-person phone calling, mail-out mail-back, and web-response are available in various combinations to achieve the highest rate of return given the demographics of the community.  These variables will be established and specified in the contract prior to the Mayor’s signature.

EMC commits that the survey results will not just be delivered in written form, leaving the staff and community to present and interpret their meaning and importance.  Their approach and budget proposal includes presentations to the Council, Planning Board, and other community forums that can benefit from their on-site 

FISCAL IMPACT:


The EMC proposal has a range of options from which the city can choose.  The options range as follows:

200 interviews, 12 minutes each, $11,000

300 interviews, 12 minutes each, $14,500

200 interviews, 15 minutes each, $13,000

300 interviews, 15 minutes each, $17,000

Dropping Spanish interviews would cut $1,000 from each of the prices.

If successful interviews are more than 200 but less than 300, the actual cost will be pro-rated to the actual interviews.

Decisions on some of the price-dependent variables can best be made after further coordination between the city and EMC.

RECOMMENDATON:

Staff recommends that the council authorize the Mayor to negotiate and sign a contract for an amount not to exceed $17,000 (Attachment C).  If coordination and negotiation with the contractor determines that some amount less than $17,000 is appropriate, the contract will be for the lower amount.

ATTACHMENTS:

Attachment A:  Request for Proposals; March 18, 2009
Attachment B:  Contract with EMC Research, For signature once scope of work is finalized

Attachment C:  EMC Research Response to RFP; April 13, 2009

AGREEMENT FOR SERVICESPRIVATE 

BETWEEN THE CITY OF SULTAN AND 

EMC RESEARCH


THIS AGREEMENT, is made this 15th day of May, 2009, by and between the City of Sultan (hereinafter referred to as “City”), a Washington Municipal Corporation, and EMC Research   REF consultant  \* MERGEFORMAT (hereinafter referred to as “Service Provider”), doing business at 811 First Avenue, Seattle, WA  98104.


WHEREAS, Service Provider is in the business of providing certain services specified herein; and 


WHEREAS, the City desires to contract with Service Provider for the provision of conducting a statically valid survey,  fillin “describe services (ie, creation of newsletter)”and Service Provider agrees to contract with the City for same; 


NOW, THEREFORE, in consideration of the mutual promises set forth herein, it is agreed by and between the parties as follows:

T E R M S

1.
Description of Work.  Service Provider shall perform work as described in Attachment A, Scope of Work, which is attached hereto and incorporated herein by this reference, according to the existing standard of care for such services.  Service Provider shall not perform any additional services without the expressed permission of the City.
2.
Payment.

D. The City shall pay Service Provider not more than a total of seventeen thousand  fillin “enter total ‘not to exceed’ cost (written out)” dollars ($17,000) fillin “enter total ‘not to exceed’ cost (eg, $4,000)”  for the services described in this Agreement.  This is the maximum amount to be paid under this Agreement, and shall not be exceeded without prior written authorization from the City in the form of a negotiated and executed supplemental agreement.

E. Service Provider shall submit monthly payment invoices to the City after such services have been performed, and the City shall make payment within four (4) weeks after the submittal of each approved invoice.  Such invoice shall detail the hours worked, a description of the tasks performed, and shall separate all charges for clerical work and reimbursable expenses.

F. If the City objects to all or any portion of any invoice, it shall so notify Service Provider of the same within five (5) days from the date of receipt and shall pay that portion of the invoice not in dispute.  The parties shall immediately make every effort to settle the disputed portion.

3.
Relationship of Parties.  The parties intend that an independent contractor - client relationship will be created by this Agreement.  As Service Provider is customarily engaged in an independently established trade which encompasses the specific service provided to the City hereunder, no agent, employee, representative or subcontractor of Service Provider shall be or shall be deemed to be the employee, agent, representative or subcontractor of the City.  None of the benefits provided by the City to its employees, including, but not limited to, compensation, insurance and unemployment insurance, are available from the City to the Service Provider or his employees, agents, representatives or subcontractors.  Service Provider will be solely and entirely responsible for his acts and for the acts of Service Provider's agents, employees, representatives and subcontractors during the performance of this Agreement.  The City may, during the term of this Agreement, engage other independent contractors to perform the same or similar work that Service Provider performs hereunder.
4.
Project Name.  Public involvement/Community opinion survey
5.
Duration of Work.  Service Provider shall complete the work described in Attachment A on or before December 31, 2009. fillin “Please enter date work is to be completed” 
6.
Termination.

A.
Termination Upon the City's Option.  The City shall have the option to terminate this Agreement at any time.  Termination shall be effective upon ten (10) days written notice to the Service Provider.
B.
Termination for Cause.  If Service Provider refuses or fails to complete the tasks described in Attachment A, or to complete such work in a manner unsatisfactory to the City, then the City may, by written notice to Service Provider, give notice of its intention to terminate this Agreement.  After such notice, Service Provider shall have ten (10) days to cure, to the satisfaction of the City or its representative.  If Service Provider fails to cure to the satisfaction of the City, the City shall send Service Provider a written termination letter which shall be effective upon deposit in the United States mail to Service Provider's address as stated below.

C.
Rights upon Termination.  In the event of termination, the City shall only be responsible to pay for all services satisfactorily performed by Service Provider to the effective date of termination, as described in the final invoice to the City.  The City Manager shall make the final determination about what services have been satisfactorily performed.

7.
Nondiscrimination.  In the hiring of employees for the performance of work under this Agreement or any subcontract hereunder, Service Provider, its subcontractors or any person acting on behalf of Service Provider shall not, by reason of race, religion, color, sex, marital status, national origin or the presence of any sensory, mental, or physical disability, discriminate against any person who is qualified and available to perform the work to which the employment relates.
9. Indemnification / Hold Harmless.  The Service Provider shall defend, indemnify and hold the City, its officers, officials, employees and volunteers harmless from any and all claims, injuries, damages, losses or suits including attorney fees, arising out of or in connection with the performance of this Agreement, except for injuries and damages caused by the sole negligence of the City.


Should a court of competent jurisdiction determine that this Agreement is subject to RCW 4.24.115, then, in the event of liability for damages arising out of bodily injury to persons or damages to property caused by or resulting from the concurrent negligence of the Service Provider and the City, its officers, officials, employees, and volunteers, the Service Provider’s liability hereunder shall be only to the extent of the Service Provider’s negligence.  It is further specifically and expressly understood that the indemnification provided herein constitutes the Service Provider’s waiver of immunity under Industrial Insurance, Title 51 RCW, solely for the purposes of this indemnification.  This waiver has been mutually negotiated by the parties.  The provisions of this section shall survive the expiration or termination of this Agreement.

9.   Insurance.  The Service Provider shall procure and maintain for the duration of the Agreement, insurance against claims for injuries to persons or damage to property which may arise from or in connection with the performance of the work hereunder by the Service Provider, their agents, representatives, employees or subcontractors.

A.
Minimum Scope of Insurance.  Service Provider shall obtain insurance of the types described below:

7. Automobile Liability insurance covering all owned, non-owned, hired and leased vehicles.  Coverage shall be written on Insurance Services Office (ISO) form CA 00 01 or a substitute form providing equivalent liability coverage.  If necessary, the policy shall be endorsed to provide contractual liability coverage.
8. Commercial General Liability insurance shall be written on ISO occurrence form CG 00 01 and shall cover liability arising from premises, operations, independent contractors, products-completed operations, personal injury and advertising injury, and liability assumed under an insured contract.  The City shall be named as an insured under the Service Provider’s Commercial General Liability insurance policy with respect to the work performed for the City using ISO additional insured endorsement GC 20 10 10 01 and GC 20 37 10 01 or substitute endorsements providing equivalent coverage.
9. Workers’ Compensation coverage as required by the Industrial Insurance laws of the State of Washington.
B. 
Minimum Amounts of Insurance.  Service Provider shall maintain the following insurance limits:

5. Automobile Liability insurance with a minimum combined single limit for bodily injury and property damage of $1,000,000 per accident.

6. Commercial General Liability insurance shall be written with limits no less than $1,000,000 each occurrence, $2,000,000 general aggregate and $2,000,000 products-completed operations aggregate limit.

C. 
Other Insurance Provisions.  The insurance policies are to contain, or be endorsed to contain, the following provisions for Automobile Liability and Commercial General Liability insurance:

5. The Service Provider’s insurance coverage shall be primary insurance as respect to the City.  Any insurance, self-insurance, or insurance pool coverage maintained by the City shall be excess of the Service Provider’s insurance and shall not contribute with it.

6. The Service Provider’s insurance shall be endorsed to state that coverage shall not be cancelled by either party, except after thirty (30) days prior written notice by certified mail, return receipt requested, has been given to the City.

J. Acceptability of Insurers.  Insurance is to be placed with insurers with a current A.M. Best rating of not less than A:VII.
K. Verification of Coverage.  Service Provider shall furnish the City with original certificates and a copy of the amendatory endorsements, including but not necessarily limited to the additional insured endorsement, evidencing the insurance requirements of the Service Provider before commencement of the work.

L. Subcontractors.  Service Provider shall include each subcontractor as insured under its policies or shall furnish separate certifications and endorsements for each subcontractor.  All coverage shall be subject to all of the same insurance requirements as stated herein for the Service Provider.

10.
Entire Agreement.  The written provisions and terms of this Agreement, together with all documents attached hereto, shall supersede all prior verbal statements of any officer or other representative of the City, and such statements shall not be effective or be construed as entering into or forming a part of, or altering in any manner whatsoever, this Agreement.
11.
City's Right of Supervision, Limitation of Work Performed by Service Provider.  Even though Service Provider works as an independent contractor in the performance of his duties under this Agreement, the work must meet the approval of the City and be subject to the City's general right of inspection and supervision to secure the satisfactory completion thereof.  In the performance of work under this Agreement, Service Provider shall comply with all federal, state and municipal laws, ordinances, rules and regulations that are applicable to Service Provider's business, equipment, and personnel engaged in operations covered by this Agreement or accruing out of the performance of such operations.
20. Work Performed at Service Provider's Risk.  Service Provider shall be responsible for the safety of its employees, agents and subcontractors in the performance of the work hereunder and shall take all protections reasonably necessary for that purpose.  All work shall be done at Service Provider's own risk, and Service Provider shall be responsible for any loss of or damage to materials, tools, or other articles used or held for use in connection with the work.

21. Ownership of Products and Premises Security.
A. All reports, plans, specifications, data maps, and documents produced by the Service Provider in the performance of services under this Agreement, whether in draft or final form and whether written, computerized, or in other form, shall be the property of the City.

B.  
While working on the City’s premises, the Service Provider agrees to observe and           support the City’s rules and policies relating to maintaining physical security of the City’s premises.

22. Modification.  No waiver, alteration or modification of any of the provisions of this Agreement shall be binding unless in writing and signed by a duly authorized representative of the City and Service Provider.
23. Assignment.  Any assignment of this Agreement by Service Provider without the written consent of the City shall be void.
24. Written Notice.  All communications regarding this Agreement shall be sent to the parties at the addresses listed below, unless notified to the contrary.  Any written notice hereunder shall become effective as of the date of mailing by registered or certified mail, and shall be deemed sufficiently given if sent to the addressee at the address stated in this Agreement or such other address as may be hereafter specified in writing.
25. Non-Waiver of Breach.  The failure of the City to insist upon strict performance of any of the covenants and agreements contained herein, or to exercise any option herein conferred in one or more instances shall not be construed to be a waiver or relinquishment of said covenants, agreements or options, and the same shall be and remain in full force and effect.
26. Resolution of Disputes, Governing Law.  Should any dispute, misunderstanding or conflict arise as to the terms and conditions contained in this Agreement, the matter shall be referred to the City Manager, whose decision shall be final.  In the event of any litigation arising out of this Agreement, the prevailing party shall be reimbursed for its reasonable attorney fees from the other party.  This Agreement shall be governed by and construed in accordance with the laws of the State of Washington.
IN WITNESS WHEREOF, the parties have executed this Agreement on the day and year above written.

CITY OF SULTAN
SERVICE PROVIDER

By: 

By: 



Carolyn Eslick, Mayor
Title: 



Taxpayer ID #: 

CITY CONTACT
SERVICE PROVIDER CONTACT

City of Sultan



319 Main Street, Suite 200



Sultan, WA  98294



Phone:  360-793-2231 
Phone:  


Fax:   360-793-3344
Fax:  


ATTEST/AUTHENTICATED

By: 



City Clerk

APPROVED AS TO FORM

By: 



Office of the City Attorney

SULTAN CITY COUNCIL

AGENDA ITEM COVER SHEET

ITEM NO:
A - 5
DATE:
May 14, 2009
SUBJECT:
Interlocal Agreement Implementing Department of Ecology Grant for Cooperative Stormwater Management Services


Interlocal Agreement for Mutual Aid and Cooperation in Stormwater Management Activities

CONTACT PERSON:
Connie Dunn, Public Works Director

ISSUE:

Snohomish County and the Cities of Lake Stevens, Snohomish, Granite Falls, Sultan and Gold Bar are establishing an Interlocal Agreement implementing Department of Ecology Grant (Number G0800610) for Cooperative Stormwater Management Services (Grant Implementation ILA). An Interlocal Agreement for Mutual Aid and Cooperation in Stormwater Management Activities (Mutual Aid ILA) creates the partnership between the participating cities and Snohomish County.

Under the Mutual Aid ILA each of the parties may provide and/or request from any or all of the other parties assistance with Stormwater Management Activities.

The specific program is to share the cost of equipment and personnel for vactoring services for stormwater management, training, inspection and enforcement.

STAFF RECOMMENTDATION:
1. Approve the Interlocal Agreement implementing Department of Ecology Grant for cooperative Stormwater Management Activities by and among Snohomish County, City of Lake Stevens, City of Snohomish, City of Granite Falls, City of Gold Bar and the City of Sultan authorizing Mayor Carolyn Eslick to sign the appropriate document. Attachment A

2. Approve the Interlocal Agreement for Mutual Aid and cooperation in Stormwater Management activities is with Snohomish County and the City of Sultan together with City of Lake Stevens, City of Snohomish, City of Granite Falls, and Gold Bar authorizing Mayor Carolyn Eslick to sign the appropriate document. Attachment B

SUMMARY:
Arthur Lee, Surface Water Management, Snohomish County Public Works did a short presentation of the two Interlocal Agreements (ILA) to City Council on April 28, 2009. Mr. Lee explained the guidelines of the grant Snohomish County received from Washington Department of Ecology (DOE) to launch the pilot program 

The purpose of this Agreement is to create and implement a maintenance crew mutual aid resource among the participating municipalities to assist smaller communities in the County with various stormwater management activities.

BACKGROUND:

The State of Washington Department of Ecology and Snohomish County have entered into a Stormwater Management Implementation Grant Program Funding Agreement, having an effective date of January 31, 2008.

Under the grant, DOE will provide certain funds to the County to enable the County to launch a five year pilot program intended to enhance mutual aid, cooperation and collaboration between local governmental entities in the field of stormwater management.

The goals of the Mutual Aid Program are to improve water quality and protect the Stillaguamish and Snohomish River’s by increasing the quality and efficiency of basin-wide stormwater management activities and support services.

The County and Cities are creating a Mutual Aid Program that will facilitate increased efficiencies and economies of scale by providing a mechanism for the sharing of material, personnel, knowledge and equipment, and facilities used in the construction, maintenance and support of the parties’ respective stormwater facilities and stormwater management systems.

Under the Mutual Aid ILA the cities will receive training through the program. Sultan has sent two utility staff members to attend training on identifying stormwater illicit discharge. Under the agreement, a vactor truck and personnel will be in the cities to clean stormwater systems and train personnel in Stormwater System Management including mapping the City Systems. Personnel times is calculated into the 25% required match.

For purposes of the Agreement, the term “Stormwater Management Activities” shall refer to any activities, undertakings or issues related to stormwater management, including, by way of illustration but not by way of limitation, any of the following:

· Design of stormwater facilities,

· Construction of stormwater facilities,

· System mapping of stormwater facilities,

· Evaluation of stormwater facilities,

· Maintenance and repair of stormwater facilities,

· Water quality sampling,

· Detection of illicit discharges,

· Public outreach and education,

· Training personnel to understand issues and perform activities related to stormwater management, and/or 

· Complying with regulatory requirements, including but not limited to, the terms and conditions of NPDES permits.

FISCAL IMPACT:
The Cities shall, on a pro-rata basis, bear the twenty-five percent (25%) of the costs of implementing the program that is not covered by the DOE grant for services that are provided to the Cities. (Described in 4.2, in Attachment A, Implementing the DOE Grant) This 25% can be met with city staff, in-kind work.


Should the costs of implementing the program exceed the maximum budget of Nine Hundred Eighty Thousand Dollars ($980,000) established by Part IV of the Grant Document, the Cities shall be responsible for one hundred percent (100%) of any and all cost overruns incurred. Each City’s pro rata share of any cost overruns shall be allocated to it the manner described in ILA Implementing the DOE Grant, Section 4.4, attachment A

ALTERNATIVES:

1. Continue as the City of Sultan is currently operating, hiring a privately owned vactor truck to come to the city when there is a specific problem that needs to be addressed. And/or begin a program to vactor catch basins using stormwater funds. The cost is $1,000 to $1,200.00 per day plus city personnel.

2. Agree to enter into the Interlocal Agreements with Snohomish County and the Cities participating in the Grant from DOE and the Mutual Aid Agreement

COUNCIL MOTION: 
1. Approve the Interlocal Agreement implementing Department of Ecology Grant for cooperative Stormwater Management Activities by and among Snohomish County, City of Lake Stevens, City of Snohomish, City of Granite Falls, City of Gold Bar and the City of Sultan authorizing Mayor Carolyn Eslick to sign the appropriate document. Attachment A

2. Approve the Interlocal Agreement for Mutual Aid and cooperation in Stormwater Management activities with Snohomish County and the City of Sultan together with City of Lake Stevens, City of Snohomish, City of Granite Falls, and Gold Bar authorizing Mayor Carolyn Eslick to sign the appropriate document.     Attachment B

Attachments:

Attachment A
Interlocal Agreement Implementing Department of Ecology Grant for Cooperative Stormwater Management Activities

Attachment B
Interlocal Agreement for Mutual Aid and Cooperation in Stormwater Management Activities

Attachment C
Grant Project Summary from Snohomish County

M/TAC & GST Grant Project Summary

This grant establishes a Maintenance/Technical Ace Crew, with a GIS Support Team. This assists smaller communities in Snohomish County with services and developing capabilities for NPDES Phase II requirements: stormwater facilities maintenance, framework development for mapping their MS3’s, and initial visual screening of priority basins for illicit discharge.

Small cities with limited resources must develop capabilities to map and maintain their drainage systems, and prevent discharge of pollutants into their drainage systems, to meet NPDES Phase II requirement. This proposal, through a mutual aid cooperative framework, helps develop capabilities and provides maintenance and GIS services, between and among Phase II communities and Snohomish County. 

The Maintenance/Technical Ace Crew (MTAC), a vactor truck with special crew, provides expert capabilities in cleaning drainage catch basins and other facilities, and GPS mapping of catch basins and connecting pipes into a GIS system. (GPS mapping may be done by an advance team before cleaning.) The GIS Support Team (GST) provides more expanded office-based GIS and field GPS support for communities, with capability to do rapid GPS mapping of drainage systems, drainage system database development, and high-end data conversion from AutoCAD and other mapping systems into ESRI ArcGIS. 

Both the MTAC and the GST will help build capabilities within these cities in these areas, through training and technology transfer. The MTAC and GST will also help cities develop an initial information base and operating procedures which can be further developed by the cities as they develop their own capabilities through the training and technology transfer.

The MTAC and GST will focus on priority locations, as identified by the city, based on knowledge of the drainage system, watershed, and receiving water(s). Field operations will provide an initial visual screening for illicit discharges, and observed problems will be referred for further action by the community. 

The maximum amount of eligible costs through the grant is $980,000, which includes a 25% contingency. Eligible costs receive a 75% reimbursement under the grant from the Department of Ecology. The local government is responsible for the other 25% of the cost. The grant work has started, and will end June 30, 2011. Overall grant budgeting was developed around the anticipated needs of the initial three cities, Lake Stevens, Snohomish, and Granite Falls. However, the grant allows for additional participating cities, depending on availability of contingency, and actual needs of the initial cities, which may change. To participate in the grant, two ILAs need to be executed by June 20, 2009 (a date set in the grant). One ILA is for implementing the grant, essentially allowing cities to participate in the DOE 75% match for grant eligible costs. The other ILA to set up the mutual aid network, which is required for all agencies wishing to participate in the grant. The amount and type of work for new participating cities would be subject to review and approval for consistency with the grant scope and funding availability, by Dept. of Ecology.

A city or agency may join the mutual aid network without participating in the grant, and just sign-on to the mutual aid ILA after June 20. That city or agency could still benefit from the cost-efficiencies a mutual aid network could provide, in the way of equipment usage, training, services to each other, etc. A good example of a successful mutual public works equipment network is the “GEM at Work” group in southwest Washington, which has a website at: http://www.gematwork.org
SULTAN CITY COUNCIL 

AGENDA ITEM COVER SHEET

ITEM NO:
A-6

DATE:

May 14, 2009

SUBJECT:

First Reading Ordinance No. 1043-09 Adopting a Water Rate Schedule and Increasing the General Facilities Charge



First Reading Ordinance No. 1044-09 Amending SMC 13.12
CONTACT PERSON:
Deborah Knight, City Administrator


ISSUE:

The issue before the City Council to have First Reading of two companion ordinances:

1. Ordinance No. 1043-09 adopts a five (5) year water rate structure for single-family, multi-family and commercial customers. New rates would be effective December 1, 2009; and increases the general facility charge (GFC) from $5,254 to $6,209 paid by new development to connect to the City’s water system.  The new charge would be effective December 1, 2009.  

2. Ordinance No. 1044-09 amends Sultan Municipal Code Chapter 13.12 “Water” to make housekeeping changes; and remove rates, fees and charges to Ordinance 1043-09.

STAFF RECOMMENDATION:

The ordinances must be read separately.  

1. Have First Reading of Ordinance No. 1043-09 adopting a five year water rate schedule and a new increased general facilities charge; providing for severability; and establishing an effective date.

2. Have First Reading of Ordinance No. 1044-09:
· Amending section 13.12.010 (c) “payment of bill enforcement”; 
· Amending section 13.12.020 “shut-off charges”; 
· Amending section 13.12.050(b) “payment responsibility”; 
· Amending section 13.12.060 “rights of entry”; 
· Amending section 13.12.070 “unlawful interference or tampering; 
· Repealing section 13.12.080(a) “water rates; 
· Repealing section 13.12.080(b) “water general facilities charge”; 
· Enacting new sections updating position titles, establishing fees by separate resolution; increasing fines and penalties; and establishing water rates and water general facilities charge by separate ordinance; 
· Providing for severability; and establishing an effective date.
SUMMARY:

The Council reviewed the water rate study findings and rate options at the Council retreat on March 21, 2009 and at the Council meeting on April 9, 2009.  The City Council held a public hearing and took public comment at the Council meeting on April 23, 2009.  

Ordinance 1043-09 (Attachment A) adopts a five (5) year water rate structure and increases in the GFC to meet the City’s long-term financial needs in the water utility.  

· Rate Structure
· Increases rates by 11.25% in 2010/2011 and 4% in 2012-2013.  
· Reduces the single-family residential allowance from 600 ccf/month to 300 ccf/month. Base rate decreases in 2010 from $25.25 to $23.65.  Volume use increases in 2010 from $2.28 to $2.54/100ccf for use over 300 ccf/month.  

· More equitable for multi-family where median user is less than 4 ccf/month.  Multi-family is not paying to support single-family household use.  Low end users (multi-family, seniors and small households) are not paying for water they don’t use.
· Splits multi-family into its own class since water use is different than single family.  

· Eliminates the commercial / multifamily allowance 

· Incorporates water conservation features per state water use efficiency rule.  

· The General Facility Charge (GFC) increases from $5,254 to $6,209
· The GFC may be adjusted annually to capture capital costs from 6-year Capital Improvement Plan (CIP) and changes in the Engineering News Record Construction Cost Index. 

· The charge may be adjusted according to AWWA flow factor equivalencies (Attachment D).

· The charge per equivalent residential unit will be $5,254, if paid before the city’s close of business on November 30, 2009.  After November 30, 2009 the charge per equivalent residential unit will be $6,209.

· New water rates and general facilities charge is effective December 1, 2009:

· Delays repair and replacement revenues until 2010.  Debt service payments out of capital funds reducing ending fund balance and delaying improvements to serve future growth. 
· Delays impacts on rate payers.  
Ordinance 1044-09 (Attachment B) adopts changes to Sultan Municipal Code Chapter 13.12 “Water”

· Makes housekeeping changes to update job titles and departments (e.g. replaces city clerk/treasurer  with finance director)

· Removes, charges, fees, rates and penalties to Ordinance No. 1043-09.

· Increases fines and penalties established in 1976 from a minimum of $25 and maximum of $250 to a minimum of $250 and a maximum of $1,000 to reflect  33 years of cost of living increases.

DISCUSSION:  

The following tables illustrate the water rates adopted by Ordinance No. 1043-09:

Residential Rate Structure

Reduce “allowance” from 600 cf/month to 300 cf/month

	Single Family

	

	Option 4 - Half Allowance (11.25%-2010)

	Usage
	Existing
	12/2009
	12/2010
	12/2011
	12/2012
	12/2013

	2
	$25.25
	$23.65
	$26.31
	$29.27
	$30.44
	$31.66

	4
	$25.25
	$26.19
	$29.14
	$32.42
	$33.72
	$35.07

	6
	$25.25
	$31.27
	$34.80
	$38.72
	$40.28
	$41.89

	8
	$29.81
	$36.35
	$40.46
	$45.02
	$46.84
	$48.71

	12
	$38.93
	$46.51
	$51.78
	$57.62
	$59.96
	$62.35

	18
	$52.61
	$61.75
	$68.76
	$76.52
	$79.64
	$82.81

	30
	$79.97
	$92.23
	$102.72
	$114.32
	$119.00
	$123.73


Multi-family 

No allowance and reduce base charge

	Multifamily (Assumes 4 Units)

	

	Option 2 - No Allowance (11.25%-2010)

	Usage
	Existing
	12/2009
	12/2010
	12/2011
	12/2012
	12/2013

	3
	$101.00
	$70.74
	$78.73
	$87.61
	$91.12
	$94.75

	5
	$101.00
	$75.82
	$84.39
	$93.91
	$97.68
	$101.57

	15
	$101.00
	$101.22
	$112.69
	$125.41
	$130.48
	$135.67

	20
	$101.00
	$113.92
	$126.84
	$141.16
	$146.88
	$152.72

	30
	$114.68
	$139.32
	$155.14
	$172.66
	$179.68
	$186.82

	40
	$137.48
	$164.72
	$183.44
	$204.16
	$212.48
	$220.92

	50
	$160.28
	$190.12
	$211.74
	$235.66
	$245.28
	$255.02


Commercial 
No allowance and reduce base charge
	Commercial
Based on ¾” pipe

	

	Option 2 - No Allowance (11.25%-2010)

	Usage
	Existing
	2010
	2011
	2012
	2013
	2014

	5
	$27.25
	$29.44
	$32.77
	$36.46
	$37.94
	$39.45

	10
	$36.37
	$42.14
	$46.92
	$52.21
	$54.34
	$56.50

	15
	$47.77
	$54.84
	$61.07
	$67.96
	$70.74
	$73.55

	20
	$59.17
	$67.54
	$75.22
	$83.71
	$87.14
	$90.60

	30
	$81.97
	$92.94
	$103.52
	$115.21
	$119.94
	$124.70

	40
	$104.77
	$118.34
	$131.82
	$146.71
	$152.74
	$158.80

	50
	$127.57
	$143.74
	$160.12
	$178.21
	$185.54
	$192.90


Why is a rate increase needed at this time?
The last water rate study was completed in 2004.  Ordinance No. 864-04 was effective December 1, 2004 and set $2/year increases in the base water rates for five years.  The last rate increase took effect December 1, 2008.  The current base rate is $25.25.  The base rate includes 600 cubic feet of water per month (6ccf) for all residential (single family and multi-family) and commercial users.  

The City Council approved a water rate study in 2008 in part because water revenues were not adequate to cover operating expenses in the 2008 budget.  Since the water utility is an enterprise fund, the user fees and revenues collected must cover expenses.  

The need to increase water rates is driven by four primary factors:

5. Operation and maintenance costs increase each year.  The City anticipates operating and maintenance costs will increase an average of about 3.5 percent per year.  Water rates represent about 82 percent of the water system’s annual revenues.  Non-rate revenues are relatively static and are not expected to increase with increased costs.  There is no grant funding for operations and maintenance.  A 3.5% increase is necessary to fund on-going operations.  

6. Current rates do not support an ongoing repair and replacement program.  The water fund does not include funding to repair and/or replace existing infrastructure to serve current users.  The water fund does not have an emergency reserve.

7. Current revenues do not support debt service or ongoing capital improvements.  Rate increases are needed to fund the debt service and capital improvements to serve current customers.  

During high growth years, 70% of the general facility charge paid by new customers was covering debt service payments for plant improvements used to serve current customers.  

With the downturn in the economy and few new connections, debt service payments for previous plant improvements must come out of the operating or capital fund.  Debt service payments for 2009 are $50,000 for water revenue bonds and $152,000 for the Everett water connection and second storage tank (Attachment C).

8. Due to water conservation efforts, water demands are expected to decline each year (assuming normal weather patterns and economic conditions).  Increased costs will need to be spread over decreased water sales, necessitating a rate increase just to maintain stable revenues.

In short, it is not realistic to expect that water rate increases can be limited to the general rate of inflation.  In order to meet both ongoing operating as well as capital program needs, rate increases ranging from 11.25 to 4.0 percent per year are required during the next five years. 

Without the proposed rate increase there is a “net deficiency” in the utility fund.  The net deficiency increases to $419,503 in 2014.  

[image: image3.emf]Revenue Requirements

Revenues

Rate Revenues Under Existing Rates 759,442 $           778,428 $           797,888 $           817,836 $           838,281 $           859,238 $          

Non-Rate Revenues 177,795              97,788                95,838                95,275                94,989                95,090               

Total Revenues 937,237 $           876,215 $           893,726 $           913,110 $           933,270 $           954,328 $          

Expenses

Cash Operating Expenses 656,490 $           709,105 $           747,508 $           788,342 $           831,786 $           878,037 $          

Existing Debt Service 214,529              210,961              207,212              203,301              201,638              197,219             

New Debt Service -                          -                          73,576                73,576                73,576                73,576               

Additions to meet Min. Op. Fund Balance -                          -                          -                          -                          -                          -                         

Rate Funded System Reinvestment 100,000              125,000              150,000              175,000              200,000              225,000             

Total Expenses 971,019 $           1,045,066 $        1,178,295 $        1,240,219 $        1,307,000 $        1,373,832 $       

Net Surplus (Deficiency) (33,782) $            (168,850) $          (284,569) $          (327,108) $          (373,730) $          (419,503) $         

% of Rate Revenue 4.45% 21.69% 35.67% 40.00% 44.58% 48.82%

Additions To Meet Coverage

- $                   - $                   - $                   - $                   - $                   - $                  

Total Surplus (Deficiency) (33,782) $            (168,850) $          (284,569) $          (327,108) $          (373,730) $          (419,503) $         

% of Rate Revenue 4.45% 21.69% 35.67% 40.00% 44.58% 48.82%

Annual Rate Adjustment 11.25% 11.25% 11.25% 4.00% 4.00% 4.00%

Rate Revenues After Rate Increase 802,160 $           963,426 $           1,098,607 $        1,171,115 $        1,248,408 $        1,330,803 $       

Additional Taxes from Rate Increase 2,148 $               9,304 $               15,123 $             17,766 $             20,625 $             23,715 $            

Net Cash Flow After Rate Increase 6,788                  6,844                  1,026                  8,404                  15,772                28,346               

Coverage After Rate Increases 2.75 4.25 2.63 2.86 3.05 3.32

Average SF Monthly Bill (using 8 ccf per month) 33.16 $               36.89 $               41.05 $               42.69 $               44.39 $               46.17 $              

Monthly Increase 3.35 $                 3.73 $                 4.15 $                 1.64 $                 1.71 $                 1.78 $                

2014 2009 2011 2013 2010 2012
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As shown below, increasing the rates annually provides a small net cash flow - $6,788 in 2009 and $28,346 in 2014.  An 11.25% increase translates into a $3.35 increase in the base rate in 2009 and a 4.0% ($1.78) increase in 2014.  

Generally, the balance in the Water Fund should exceed the target levels for reserves (the amount in excess is available for general water utility purposes).  As the balance of the Water Fund declines operating reserves and capital reserves are used.  

Why can’t the city reduce costs?
As described previously, the City’s water utility has a financial deficit.  Current rates are not sufficient to cover operating costs and debt service for capital improvements.    There are two ways to correct this situation.  One is to reduce annual costs and the second is to increase revenues.  

Reduce Annual Costs. The City already closely scrutinizes the operating budget. Eliminating a large part of the capital improvement program (e.g. electronic water meters and plant improvements) will not reduce annual costs and eliminate the current deficit in the capital budget.  Capital investments are necessary to maintain and extend the useful life of water system infrastructure and meet the demands brought by new growth.  

Deferring capital projects (such as annual pipeline replacements) is at best a temporary stopgap measure.  It would not solve the financial situation in the long-term and could have negative consequences.

One way or another, the City will need to increase water system revenues.  While connection fees paid by new development and other miscellaneous water system revenues contribute to the financial resources of the utility, total non-rate revenues represent only a small percent of total water system revenue and non-rate revenues are expected to decline over the planning period.

Ultimately, the City will need to increase water rates to address the financial situation and meet ongoing operating and capital program costs.  The following pages describe and present four options for increasing water rates over the next five years to meet the financial needs of the water system.

What happens if the City delays the increase until the economy recovers?
No one is sure when the economy may recover.  The city is using the capital budget to pay debt service.  The debt service payment is $152,000 per year, there is approximately $350,000 in the capital budget.  The city’s capital reserves needed to pay for improvements to serve future growth will be exhausted in two years.  At which point water rates will need to be increased to pay debt service and rebuild the capital budget.  
The city is currently updating its aging and failing mechanical water meters.  Purchase of additional electronic water meters was removed to balance the 2009 budget.  Electronic meters ensure the city is accurately recording water used.  Electronic meters can be “read” by a single worker in one-day rather than taking several workers several days to manually read mechanical meters.  

The city is not setting aside any money to repair and replace existing water service lines or water plant and equipment.  There are no funds available for emergency repair and replacement.  Last year the city had two sewer line failures costing more than $40,000.  
What is the current rate structure?

Under the existing system, the majority of the City’s water revenues come from the base rate rather than from the volume of water used.  The base rate should not include the “variable” cost of consumed water.

The base rate is the “fixed” charge and is intended to cover the “fixed” costs of operating the water system:

· 24/7/365 staff coverage of the water system

· Maintaining the watershed that produces the city’s water

· Piping water from the watershed to the water plant 

· Processing water at the water plant to state standards

· Daily water testing and reporting as required by state law (unfunded mandate)

· Properly storing water for delivery to customers on demand

· Maintenance, repair, replacement, and enhancement to the existing water system.

· Ensuring adequate fire flow and hydrant testing

· Managing the state’s back-flow devise program (unfunded mandate)

· Meeting state water use efficiency requirements – water conservation program (unfunded mandate)

Over time, the City and its residential customers will be best served by changing this formula so the majority of revenues are based on residential use rather than the base rate.  

Approximately 80% of the City’s water revenues come from residential users.  Residential use changes from season to season.  During the dry summer months, water use increases as a result of residential use from an average of 15 million gallons per day to 18.5 million gallons per day a 15% increase.


· The current base rate is $25.25/month 

· The base rate includes 600 cubic feet of water per month (6ccf) for residential and commercial users.  This is a “variable” cost and should not be included in the base rate to operate the plant.  

· It appears on average residential user are consuming less than the base rate each month.  

· The majority of the City’s water revenues come from the base rate rather than from the volume of water used.  

· The majority of “usage” is not billed because it’s in the fixed base rate ($25.25/month). 

· Seniors receive a 50% discount on their  monthly base fee

· Multi-family/mobile homes charged per unit at the single family rate

What alternatives does the City have?

When setting rates, the City needs to identify the objectives it wants to achieve.  City staff have prepared the following rate setting objectives to guide the Council’s discussion: 

· Adequately fill all the short and longer-term needs of the water system including operating costs, capital costs, debt service and contingency funds.  

· Continue to protect the affordability of basic water use, even as water rates increase

· Treat ratepayers fairly 

· Encourage conservation

· Adjust rates annual to keep pace with costs and avoid large rate increases to make up deficiencies.

· Minimize volatility in the fund.

The City Council considered four options and accepted public comment on the alternatives during the public hearing:

1. Fixed annual increase for all customers

· The base rate would increase by a fixed percentage (10% or 11.25%) each year for the next five years.  
· No change in the 6ccf monthly allowance.  
· Fixed service charges are a disproportionately large portion of bills for low volume users.  Low volume users are “underwriting” high volume users
· No price signal to encourage conservation
2. No allowance (eliminate the 6ccf/month), reduce the fixed charge, annual percentage increase

· 6ccf per month allowance is eliminated

· Fixed charge of $25.25 per month is reduced to $16.95/month (10%) or  $17.13 (11.25%) because no allowance.

· In order to collect overall 10% or 11.25% increase, users above 5ccf pay 15.24%-26.86%

· Lease equitable approach for single family residential because the median user is between 6ccf-12ccf/month.  More equitable for multi-family median user is less than 4 ccf.  Multi-family is not paying to support single-family household use.  
3. Inverted block structure  - residential customers only

4. Reduce allowance from 6ccf to 3 ccf.

· 6ccf per month is reduced to 3 ccf per month

· Fixed charge of $25.25 per month is reduced to $23.65 in 2010 because reduced allowance.

· Low end users are not paying for water they don’t use and to support high-end users.  
ALTERNATIVES:
1. Have First Reading of Ordinance No. 1043-09 adopting a five year water rate schedule and a new increased general facilities charge; providing for severability; and establishing an effective date; and Have First Reading of Ordinance No. 1044-09.
This action implies the City Council is comfortable with the changes to the water rates and general facilities charge as outlined in the proposed ordinances and is prepared to adopt the ordinances without changes before Second Reading.

2. Have First Reading of Ordinance No. 1043-09 and First Reading of Ordinance No. 1044-09 and direct staff to make changes to the either of the ordinances prior to Second Reading on May 28, 2009.
This action implies the City Council would like to make specific changes during First Reading.  The changes approved by the City Council would be incorporated into the either of the ordinances prior to Second Reading.
3. Do not have First Reading of either one or both of the proposed ordinances.  Direct staff to areas of concern.  
This action implies the City Council has material concerns about one or both of the ordinances and is not prepared to have First Reading at this time.  
RECOMMENDED ACTION:  

1. Have First Reading of Ordinance No. 1043-09 adopting a five year water rate schedule and a new increased general facilities charge; providing for severability; and establishing an effective date.

2. Have First Reading of Ordinance No. 1044-09:
· Amending section 13.12.010 (c) “payment of bill enforcement”; 
· Amending section 13.12.020 “shut-off charges”; 
· Amending section 13.12.050(b) “payment responsibility”; 
· Amending section 13.12.060 “rights of entry”; 
· Amending section 13.12.070 “unlawful interference or tampering; 
· Repealing section 13.12.080(a) “water rates; 
· Repealing section 13.12.080(b) “water general facilities charge”; 
· Enacting new sections updating position titles, establishing fees by separate resolution; increasing fines and penalties; and establishing water rates and water general facilities charge by separate ordinance; 
· Providing for severability; and establishing an effective date.
ATTACHMENTS

A – Ordinance No. 1043-09 Adopting Water Rates and General Facilities Charge

B – Ordinance No. 1044-09 Amending SMC 13.12 Water

C – AWWA flow factor equivalencies

D – Public comment

ATTACHMENT A
CITY OF SULTAN

WASHINGTON

ORDINANCE NO. 1043-09

AN ORDINANCE OF THE CITY OF SULTAN, WASHINGTON, ADOPTING A FIVE YEAR WATER RATE SCHEDULE AND A NEW INCREASED GENERAL FACILITIES CHARGE; PROVIDING FOR SEVERABILITY; AND ESTABLISHING AN EFFECTIVE DATE.


 WHEREAS, pursuant to RCW 35.92.010 and RCW 35.92.025 the City through its legislative authority has the power and authority to establish rates for water service and also to establish a reasonable connection charge as a condition to granting the right to connect to the City’s water system; and


WHEREAS, the City has conducted an investigation of the reasonable rates required to provide water service now and in the future; and 


WHEREAS, the City has conducted an investigation of the historic costs of its water system and of interest and other factors influencing that cost for the purpose of determining an appropriate connection charge; and 


WHERERAS, the City wishes to establish rates that are reasonable but necessary to operate its water system and wishes to establish charges that reflect the equitable share of the cost of the system for connection to the system; and 


 WHEREAS, the City of Sultan held a public hearing on April 23, 2009 and received public comment on adopting a five year water rate schedule for single-family, multi-family and commercial customers and increasing the general facilities charge to connect to the City’s water system from $5,254 to $6,209; and 


WHEREAS, the City of Sultan held first reading on May 14, 2009 to adopt a five year water rate schedule and increase the general facilities charge; 


NOW, THEREFORE, THE CITY COUNCIL OF THE CITY OF SULTAN, WASHINGTON, DO ORDAIN AS FOLLOWS:


Section 1 Establishment of fees and charges for water service. Water rates are hereby established for the following categories of service beginning on December 1, 2009 as follows:

1.  The words and phrases set out in this section are defined as follows:

A. “Low income senior citizen” means persons 62 years of age or older, on or before January 31st of the year of the filing for the discount. Low income is based on 125 percent of the federal poverty guidelines.

B. “Base rate” means the minimum monthly charge for water service.
C. “Rate” equals monthly base rate plus volume rate for each additional 100 cubic feet.

D. “Monthly base rate” is the rate tabulated in the two water rate schedules below. The rates differ for service within the city’s corporate limits and without the city’s corporate limits.

E. “Volume rate for each additional 100 cubic feet” refers to the applicable rate whether within the city’s corporate limits or without for each additional 100 cubic feet or fraction thereof of water usage over the allowance set by the city council for the customer’s unit.

2.  All rates are per dwelling or commercial unit. An accessory dwelling unit is considered a dwelling unit.

	WATER CONNECTIONS LOCATED WITHIN THE CITY’S CORPORATE LIMITS

	Effective Date:
	12/1/2008
	12/1/2009
	12/1/2010
	12/1/2011
	12/1/2012
	12/1/2013

	Single-Family
	 
	 
	 
	 
	 
	 

	Base Rate
	$25.25 
	$23.65
	$26.31
	$29.27
	$30.44
	$31.66

	Volume Rate/100 cf > 300ccf "allowance"
	$2.28 
	$2.54
	$2.83
	$3.15
	$3.28
	$3.41

	Low-Income Senior

 
	 
	 
	 
	 
	 

	Base Rate 
	$12.63 
	$11.83 
	$13.16 
	$14.64 
	$15.22 
	$15.83 

	Volume Rate/100 cf > 300ccf "allowance"
	$2.28 
	$2.54
	$2.83
	$3.15
	$3.28
	$3.41

	Multifamily
	 
	 
	 
	 
	 
	 

	Base Rate/Unit
	25.25
	$15.78
	$17.56
	$19.54
	$20.32
	$21.13

	Volume Rate/100 cf  no "allowance"
	$2.28 
	$2.54
	$2.83
	$3.15
	$3.28
	$3.41

	Mobile Home Parks

 
	 
	 
	 
	 
	 

	Base Rate/Unit
	25.25
	$15.78
	$17.56
	$19.54
	$20.32
	$21.13

	Volume Rate/100 cf  no "allowance"
	$2.28 
	$2.54
	$2.83
	$3.15
	$3.28
	$3.41


	WATER CONNECTIONS LOCATED WITHIN THE CITY’S CORPORATE LIMITS

	Effective Date:
	12/1/2008
	12/1/2009
	12/1/2010
	12/1/2011
	12/1/2012
	12/1/2013

	Commercial

 
	 
	 
	 
	 
	 

	Base Rate by Meter
	 
	 
	 
	 
	 
	 

	3/4" Meter
	$27.25 
	$16.74
	$18.62
	$20.71
	$21.54
	$22.40

	1" Meter
	$38.15 
	$27.96
	$31.11
	$34.61
	$35.99
	$37.43

	1.5" Meter
	$49.05 
	$55.74
	$62.01
	$68.99
	$71.75
	$74.62

	2" Meter
	$79.03 
	$89.22
	$99.26
	$110.43
	$114.85
	$119.44

	3" Meter
	$299.75 
	$333.47 
	$370.99 
	$385.83 
	$401.26 
	$417.31 

	4" Meter
	$381.50 
	$424.42 
	$472.17 
	$491.05 
	$510.69 
	$531.12 

	6" Meter
	$572.25 
	$636.63 
	$708.25 
	$736.58 
	$766.04 
	$796.68 

	8" Meter
	$790.25 
	$879.15 
	$978.06 
	$1,017.18 
	$1,057.87 
	$1,100.18 

	Volume Rate/100 cf  no "allowance"
	$2.28 
	$2.54
	$2.83
	$3.15
	$3.28
	$3.41


3.  For service outside the city limits, the charges shall be one hundred fifty percent (150%) of the standard in-city rate as established by the city council. “Outside of the city limits” shall mean any property that qualifies for one or more of the following: 

A.  A majority of the property is situated outside of city limits 


B.  A majority of fixtures on the property are outside of city limits; or 

C.  A majority of the value of improvements is outside city limits
	WATER CONNECTIONS LOCATED OUTSIDE THE CITY’S CORPORATE LIMITS

	Effective Date:
	12/1/2008
	12/1/2009
	12/1/2010
	12/1/2011
	12/1/2012
	12/1/2013

	Single-Family

 
	 
	 
	 
	 
	 

	Base Rate
	$37.88 
	$35.48
	$39.47
	$43.91
	$45.66
	$47.49

	Volume Rate/100 cf > 300ccf "allowance"
	$3.42 
	$3.81
	$2.83
	$3.15
	$3.28
	$3.41

	Low-Income Senior

 
	 
	 
	 
	 
	 

	Base Rate 
	$18.95 
	$17.75 
	$19.73 
	$21.95 
	$22.83 
	$23.75 

	Volume Rate/100 cf > 300ccf "allowance"
	$3.42 
	$3.81
	$2.83
	$3.15
	$3.28
	$3.41


	WATER CONNECTIONS LOCATED OUTSIDE THE CITY’S CORPORATE LIMITS

	Effective Date:
	12/1/2008
	12/1/2009
	12/1/2010
	12/1/2011
	12/1/2012
	12/1/2013

	Multifamily
	 
	 
	 
	 
	 
	 

	Base Rate/Unit
	37.88
	$23.67
	$26.34
	$29.31
	$30.48
	$31.70

	Volume Rate/100 cf  no "allowance"
	$3.42 
	$3.81
	$4.25
	$4.73
	$4.92
	$5.12

	Mobile Home Parks
	 
	 
	 
	 
	 
	 

	Base Rate/Unit
	37.88
	$23.67
	$26.34
	$29.31
	$30.48
	$31.70

	Volume Rate/100 cf  no "allowance"
	$3.42 
	$3.81
	$4.25
	$4.73
	$4.92
	$5.12

	Commercial
	 
	 
	 
	 
	 
	 

	Base Rate by Meter
	 
	 
	 
	 
	 
	 

	3/4" Meter
	$40.88 
	$25.11
	$27.93 
	$29.05 
	$30.21 
	$31.42 

	1" Meter
	$57.23 
	$41.94
	$46.66 
	$48.52 
	$50.47 
	$52.48 

	1.5" Meter
	$73.58 
	$83.61
	$93.02 
	$96.74 
	$100.61 
	$104.63 

	2" Meter
	$118.55 
	$133.83
	$148.89 
	$154.84 
	$161.03 
	$167.48 

	3" Meter
	$449.63 
	$750.31 
	$834.72 
	$868.11 
	$902.84 
	$938.95 

	4" Meter
	$572.25 
	$954.94 
	$1,062.37 
	$1,104.87 
	$1,149.06 
	$1,195.03 

	6" Meter
	$858.38 
	$1,432.41 
	$1,593.56 
	$1,657.30 
	$1,723.59 
	$1,792.54 

	8" Meter
	$1,185.38 
	$1,978.09 
	$2,200.63 
	$2,288.66 
	$2,380.20 
	$2,475.41 

	Volume Rate/100 cf  no "allowance"
	$3.42 
	$3.81
	$4.25
	$4.73
	$4.92
	$5.12

	
	
	
	
	
	
	

	*Space occupancy and units are determined on January 1st and June 1st semi-annually for determination of number of units.



Section 2. Establishment of General Facilities Charge.  The General Facilities Charge is hereby imposed on all parties seeking to connect to the water system a water general facilities charge as follows:

1.  The charge per equivalent residential unit shall be, if paid before the city’s close of business on November 30, 2009, $5,254. If paid thereafter, the charge per equivalent residential unit shall be $6,209.

2.  The General Facilities Charge may be adjusted annually during the budget process to capture capital costs from the 6-year Capital Improvement Plan (CIP) and changes in the Engineering News Record Construction Cost Index 

3.  A $1,000 additional charge shall be assessed for water meter, installation and inspection for units not within an approved development or plat.

4.  A $300.00 additional charge shall be assessed for water meter, installation and inspection for units within an approved development or plat.

5.  The charges imposed by this subsection shall be in addition to any charges due under an approved latecomer or cost recovery contract.


Section 3. Severability. Should any section, paragraph, sentence, clause or phrase of this Ordinance, or its application to any person or circumstance, be declared unconstitutional or otherwise invalid for any reason, or should any portion of this Ordinance be pre-empted by state or federal law or regulation, such decision or pre-emption shall not affect the validity of the remaining portions of this Ordinance or its application to other persons or circumstances.


Section 4. Effective Date. This Ordinance shall be published in the official newspaper of the City, and shall take effect and be in full force five (5) days after the date of publication, but no sooner than December 1, 2010
ADOPTED BY THE CITY COUNCIL AT A REGULAR MEETING THEREOF ON 

THE 

 DAY OF 



, 2009.








CITY OF SULTAN
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CITY OF SULTAN

WASHINGTON
ORDINANCE NO. 1044-09

AN ORDINANCE OF THE CITY OF SULTAN, WASHINGTON, AMENDING SECTION 13.12.010 (C) “PAYMENT OF BILL ENFORCEMENT”; SECTION 13.12.020 “SHUT-OFF CHARGES”; SECTION 13.12.050(B) “PAYMENT RESPONSIBILITY”; SECTION 13.12.060 “RIGHTS OF ENTRY”; SECTION 13.12.070 “UNLAWFUL INTERFERENCE OR TAMPERING; REPEALING AND REPLACING SECTION 13.12.080(A) “WATER RATES AND SECTION 13.12.080(B) “WATER GENERAL FACILITIES CHARGE”; BY UPDATING POSITION TITLES, ESTABLISHING FEES BY SEPRATE RESOLUTION; INCREASING FINES AND PENALTIES; AND ESTABLISHING WATER RATES AND WATER GENERAL FACILITIES CHARGE BY SEPARATE ORDINANCE; PROVIDING FOR SEVERABILITY; AND ESTABLISHING AN EFFECTIVE DATE


WHEREAS, Sultan Municipal Code Sections 13.12.010 and 13.12.020 refer to the position of city clerk/treasurer and utility superintendant; and 


WHEREAS, the City Council has replaced the positions of city clerk/treasurer and utility superintendent with the positions of finance director and public works director; and 


WHEREAS, the City Council has determined property owners are ultimately responsible for water utility payments even in cases where the property owner is leasing the premises to a tenant; and 


WHEREAS, the City Council has determined to update the fines for tampering with the water system to reflect inflationary adjustments in the cost of living since the fines were established in 1976; and


WHEREAS, the City Council has determined to remove specific rates and charges from the Sultan Municipal Code and establish rates and charges by separate ordinance; 


NOW, THEREFORE, THE CITY COUNCIL OF THE CITY OF SULTAN, WASHINGTON, DO ORDAIN AS FOLLOWS:


Section 1.  Sultan Municipal Code 13.12.010 (C).  The existing SMC Section 13.12.010(C) “Payment of bill – Enforcement” is hereby amended to read as follows:  

(C) If payments are not made within thirty (30) days after mailing of the bills, the finance director or representative, upon giving ten (10) days’ written notice to the owner and/or occupant of the premises, shall notify the public works department to shut off the water service to the premises until such time as all delinquent bills and service charges have been paid in full.  


Section 2. Sultan Municipal Code 13.12.020 Shut-off charges -Conditions for turning on again, is hereby amended to read as follows:  
(A) In the event that the public works director or representative shuts off water service by reason of a delinquent account, a shut-off charge shall be assessed and shall become a lien against the premises.    

(B) If the customer requests that service be turned on again, an additional charge shall be assessed.

(C) No water service shall be turned on until such time as all delinquent bills and assessments provided for herein have been paid in full or satisfactory arrangements, at the discretion of the finance director or representative, have been made.  No service shall be reconnected after normal working hours of the public works department except in the case of emergency.

(D) All shut-off and related charges shall be established by resolution.


Section 3. Sultan Municipal Code 13.12.050(B), Payment responsibility, is hereby amended to read as follows

(B) The city will bill all accounts to the owner of the property to which utility services are being provided unless one of the following arrangements is made for the tenant to be billed for utility services: (1) the landlord  shall sign a contract with the city which makes the landlord responsible for the utility charges and the property subject to the utility charge lien if the tenant allows that account to become delinquent; (2) the landlord may request that the account be billed to the tenant provided that all charges to date have been paid and that the account is kept current by the tenant.  No tenants of multiple-dwelling units will be billed separately.  


Section 4. Sultan Municipal Code 13.12.060, Rights of entry, is hereby amended to read as follows:


The public works director or representative shall have free access at all reasonable hours to building premises to which water service is rendered for the purpose of inspecting the same and also for the purpose of exercising the right of water shutoff, either personally or by other employees or contractors of the city, in the event such account becomes delinquent.  


Section 5. Sultan Municipal Code 13.12.070, Unlawful interference or tampering with system unlawful – Penalty, is hereby amended to read as follows:


Every person who willfully damages, interferes or tampers with the water system of the city, or who makes an unauthorized connection thereto, or who turns water service on or off from a premises without permission from the public works director or representative shall be deemed guilty of a misdemeanor, and upon conviction thereof shall be punished by a fine of not less than $250 nor more than $1,000.00 in addition to all outstanding water service charges.


Section 6.  Repeal 13.12.080(A) “Water Rates”.  The existing SMC Section 13.12.080(A) “Water Rates” is hereby repealed in its entirety and replaced with the following.  
Water rates shall be set by separate ordinance and included as an attachment to the annual fee schedule adopted by the City Council.


Section 7.  Repeal 13.12.080 (B) “General Facilities Charge”.  The existing SMC Section 13.12.080(B) “General Facilities Charge” is hereby repealed in its entirety and replaced with the following.  
1.  A water general facilities charge shall be assessed at time of application for a new connection to the Sultan water system or at time of expansion or change of use of a facility when the water usage is expected to increase. 
2.  A general facilities charge shall be as established by the city council by separate ordinance. The amount set by such ordinance shall be the amount paid per equivalent residential unit (ERU). 

a.  Single-family residences will be charged for one ERU. 
b. Accessory Dwelling Unit (ADU).

i.   Attached Unit. No separate charge and included in the residential per unit cost of the principal use.

ii.   Detached Unit. Fifty percent of an equivalent residential unit.
c.  ERUs for new multi-family and commercial customers shall be based on the size of water meter needed to supply the customer's calculated peak demand.  

d.  ERU’s for Public and Private Parks, Recreational and Open Space Areas or Facilities. Based upon the size of the water meter needed to supply the facility’s peak calculated water demand.
e.  Nonprofit Social Service Agencies. Exempt from all or a portion of the commercial connection charge as determined by the public works director to reflect the mission of the agency to provide assistance to the poor, elderly, or disabled.

f.  In no case shall the ERU amount be less than one.

	Meter Size
	ERU

	5/8 x 3/4 inch
	l

	l inch
	1.5

	1-1/2 inches
	2

	2 inches
	2.5

	3 inches
	4

	4 inches
	5.5

	6 inches
	8

	8 inches
	10.5



Section 8. Severability. Should any section, paragraph, sentence, clause or phrase of this Ordinance, or its application to any person or circumstance, be declared unconstitutional or otherwise invalid for any reason, or should any portion of this Ordinance be pre-empted by state or federal law or regulation, such decision or pre-emption shall not affect the validity of the remaining portions of this Ordinance or its application to other persons or circumstances.


Section 9. Effective Date. This Ordinance shall be published in the official newspaper of the City, and shall take effect and be in full force five (5) days after the date of publication.
ADOPTED BY THE CITY COUNCIL AT A REGULAR MEETING THEREOF ON THE 

 DAY OF 



, 2009.








CITY OF SULTAN








Carolyn Eslick, Mayor

ATTEST/AUTHENTICATED:

Laura Koenig, City Clerk

Approved as to form:

______________________________

Margaret J. King, City Attorney

Ordinance:  1044-09

Passed by the City Council:

Date of Publication:

Effective Date:

SULTAN CITY COUNCIL 

AGENDA ITEM COVER SHEET

ITEM NO:  
Action A 7


DATE:  

May 14, 2009



SUBJECT:  

 George 6-Plex


Approval of proposed Reimbursement (Latecomers) Agreement



Public Water and Sewer Easement Agreement 



Acceptance of Bill of Sale



Real Estate Excise Tax Affidavit

CONTACT PERSON: Margaret King, City Attorney

ISSUE:  

1. Authorize the Mayor to sign the proposed Reimbursement Agreement forming an Assessment Reimbursement Area to the benefit of Ray and Kay George, developers of Garden Green Apartments, as provided by Sultan Municipal Code 11.10.100.

2. Accept the Bill of Sale and dedication of certain utility mains installed in the Garden Green Apartments development.

3. Accept a Public Water and Sewer Easement for access for ongoing operation and maintenance of said mains as public utilities by the City of Sultan.

STAFF RECOMMENDATION:  

Staff recommends that the council approve a motion authorizing the Mayor to sign a Latecomer’s Agreement as provided by SMC Chapter 11.10, creating an Assessment Reimbursement Area to the benefit of Ray and Kay George for water and sewer mains installed as part of the Garden Green Apartments development.

As part of the above approval, Staff also recommends that the council accept the Bill of Sale and dedication of the water and sewer mains that are covered by the Reimbursement Agreement as well as the water and sewer easement agreement to allow the City to access and service the utilities that will be owned by the City.

SUMMARY:  

Ray and Kay George, developers of the 6-plex residential development on Garden Green Place, are proposing to contract with the City for a Latecomer’s Agreement as provided by Sultan Municipal Code Chapter 11.10.  The agreement would allow them to be reimbursed for a portion of the cost of installing water and sewer mains in their development if other developers access service from the mains installed as part of the George’s development.

The Georges are also presenting a bill of sale that conveys the water and sewer mains to the City, and an easement so that the City may access the mains for ongoing operation and maintenance as public utility facilities.  

ANALYSIS of LATECOMER’S AGREEMENT: 

1. Development of the subject 6-plex involved provision of city water and sewer.

2. Typical to this type of development, the developer is responsible for installing the utilities that provide service to the development.

3. Upon inspection and approval by the City, the developer dedicates the facilities to the City for ongoing operation and maintenance.

4. As provided in Sultan Municipal Code (SMC) Chapter 11.10, the developer may request a “Latecomer Agreement” that provides repayment of a portion of the development costs if another development draws service from the mains installed by the holder of the latecomer agreement.

5. The George’s have requested a latecomer agreement for this project and have provided the materials required by SMC 11.10.040 

6. The City Engineer has determined the application to be complete as provided by SMC 11.10.030 and 11.10.060, and determined the costs of the project that are appropriate for inclusion in the latecomer agreement and . 
7. The City Engineer has determined the “assessment reimbursement area based on a determination of which parcels … may subsequently tap into or use the (developer installed utilities)” .

8. Property owners proposed to be included in the assessment reimbursement area have been notified as provided for by SMC 11.10.080.  
9. The affected owners responded to the notice and indicated that they had no objection to being included in the assessment reimbursement area and did not request a hearing on the assessment process as provided by SMC 11.10.080 B. 
10. The City Council must accept the proposed Latecomer’s Agreement and authorize creation of the assessment reimbursement area as recommended by the City Engineer.

ANALYSIS OF DEDICATION AND EASEMENT:


Reimbursement agreements, which are also commonly referred to as latecomers agreements or recovery contracts, allow a property owner who has installed utility improvements to recover a portion of the cost of such improvements from other property owners who later develop property in the prescribed area and use the improvements.


The governing statutory provision for utility latecomer agreements is Chapter 35.91 RCW.  Under this chapter, a city such as Sultan may contract with owners of real estate for the construction of several forms of sewer and water facilities.  Under such agreements, the City can contract for a period not to exceed 15 years to allow for reimbursement of a fair pro rata share of the construction costs of the sewer (or water) utility to property owners by other property owners who subsequently tap into the improvements or use them but who did not contribute to the original cost of the facilities.  Such agreements are subject to Chapter 35.91 RCW and reasonable rules and regulations adopted by the City related to the agreements.  Sultan has adopted such rules and regulations in Chapter 11.10.   

As set out above, the George’s have requested such a reimbursement agreement and have already constructed the improvements.  Additionally, because the improvements have been constructed on private property, the George’s are also providing an easement agreement to allow the City to have access to the water and sewer mains. 

FISCAL IMPACT:

RECOMMENDED ACTION:  


Staff recommends that the Council approve the reimbursement agreement and all of the related documents to allow the City to take ownership and control of the utilities and allow the George’s the opportunity to seek reimbursement for those that may connect to the improvements that were put into place by the Georges.

ATTACHMENTS:

Attachment A
Approval of proposed Reimbursement (Latecomers) Agreement

Attachment B
Public Water and Sewer Easement Agreement 

Attachment C
Acceptance of Bill of Sale

Attachment D
Real Estate Excise Tax Affidavit

REIMBURSEMENT AGREEMENT
BETWEEN THE CITY OF SULTAN AND RAY E. AND BELINDA KAY GEORGE
FOR WATER AND SEWER IMPROVEMENTS

THIS AGREEMENT (“Agreement”) is entered into by and between the City of Sultan, Washington, a non-charter municipal code city (“City”), and Ray E. and Belinda Kay George (“Developer”) (individually a “Party” and collectively the “Parties”) for the purposes set forth in this Agreement. 
RECITALS

Whereas, the Developer has constructed and installed water and sewer system improvements (the “System”) as required by the City for the High Street Townhouses project.  The System is located on property north of and adjacent to High Avenue within the City on property owned by Ray E. George and Belinda Kay George ; and 

Whereas, the Developer intends to convey ownership of the System by Bill of Sale to the City and execute an easement and a maintenance bond in order for the City to accept ownership and maintenance of the System; and

Whereas, pursuant to RCW 35.91 and Sultan Municipal Code (SMC) 11.10.040, the Sultan City Council is authorized to approve applications for a reimbursement agreement, where a property owner who has constructed water or sewer facilities may be partially reimbursed for the costs of such improvements by owners of other property benefited by the same improvements; and

Whereas, the Parties desire to enter into a contract pursuant to Chapter 35.91 RCW and applicable City ordinances to provide for reimbursement to the Developer for reimbursement of a portion of the construction and installation costs from owners of real estate who subsequently tap onto, connect to or use the System; and 

Whereas, pursuant to SMC 11.10.060, the City Council has approved the construction of the System and approved the Developer’s application for a reimbursement agreement.
AGREEMENT

Now, therefore, in consideration of the terms and conditions set forth in this Agreement, the Parties agree as follows:
1.
This Agreement pertains to the System, described in the construction plans approved by the City and the real property owned by the Developer, both as set forth or as legally described and incorporated herein by reference as Exhibit A (the “System”), and the properties that will benefit from or make use of the System, as described in the reimbursement boundary map and legal descriptions attached hereto and incorporated herein by reference as Exhibit B (the “Benefited Properties”). 
2.
The Developer has furnished the City with an as-built drawing of the installation of the System, together with receipted bills showing all charges and expenses incurred in connection with the installation of the System.   
3.
The original costs due to the Developer of that portion of the System covered by this Recovery Contract were $203,143.64 and such costs were borne solely by the Developer.

4.
The maximum amount recoverable under this contract is $113,760.44. The maximum amount recoverable represents the total net costs of the System ($203,143.64) less the portion of the fair pro rata share of the cost of the System allocated to the Developer ($89,383.20).

5.
For a period of fifteen (15) years, the City agrees to require the owners of the real estate referenced on Exhibit B, who hereafter connect to or use the System, to pay a fair pro rata share of the cost of the original construction of the System for such real estate (the “Reimbursement Recovery Charge” or “Reimbursement Recovery Charges”) as set forth on Exhibit B.  However, the Reimbursement Recovery Charge does not include any other capital improvement connection, meter or other fees and charges levied by the City,  whether it be by square footage of the area served and/or a flat fee.  Expansion of the High Street Townhouse Development or additional development on Developers property on which System has been installed, shall not be subject to any Reimbursement Recovery Charge.  No property extending beyond the terminus of the System, as of the date the System has been accepted by the City, shall be served by the System unless there is an extension from said terminus which is constructed and financed in accordance with state and local laws and ordinances.

6.
The fair pro rata share allocated to the Developer for the purposes of this Agreement is $89,383.20.  
7.
This Agreement must be signed, notarized, and returned to the City by the Developer within thirty (30) days from the date the City Council approves the Agreement by Resolution.  If not consummated within this thirty- (30) day period, the Agreement will become null and void.  
8.
The executed Agreement shall be recorded by the City in the official property records of Snohomish County and thereafter shall be binding on owners of record of the Benefited Properties.  Following receipt from Snohomish County of the recorded Agreement, the City Clerk will mail a copy of the recorded Agreement to the Developer.  All amounts so received by the City under the terms of this Contract, less collection costs of five percent (5%) for each payment received by the City under this Agreement and connection charges incurred by the City but not reimbursed by the user pursuant to the City’s standard billing procedure, shall be paid to Developer within sixty (60) days after receipt thereof.  Should the City fail to forward the reimbursement fee to the Developer through the City’s sole negligence, then the City shall pay the Developer interest on those monies at the rate paid by the Washington State Local Government Pool.  However, should the Developer not keep the City informed of its current correct mailing address, or should the Developer otherwise be negligent and thus contribute to the failure of the City to pay over the reimbursement fee, then no interest shall accrue on late payment of the reimbursement fee. 

9.
Before the City records this Agreement, the Developer shall: 1) provide proof to the City that all liens against the System have been released; 2) transfer to the City by Bill of Sale all right, title and interest in and to all of the improvements under the Agreement to the City; 3) grant an easement to the City to insure right-of-access for hook-ups, improvements, maintenance and replacement; and 4) provide a two-year maintenance bond in the amount of $30,471.55 for the System.  The Developer will also assign to the City the benefit and right to the reimbursement fee should the City be unable to locate the Developer to tender any reimbursement fee that the City has received.  By instituting the reimbursement agreement, the City does not agree to assume any responsibility to enforce the agreement.  The final reimbursement agreement recorded with Snohomish County will be a matter of public record and will serve as a notice to the owners or purchasers of the Benefited Properties.  The Developer has responsibility to monitor those parties connecting to the System.  Should the City become aware of such a connection, it will use its best efforts to collect the reimbursement fee, but shall not be obligated to make payment to the Developer or in any way incur any liability should it inadvertently fail to collect the reimbursement fee.

10.
If the Developer shall hereafter assigns its rights herein, the City shall not recognize such assignment until a written notice of assignment is received from the Developer and executed by the Developer or its authorized representative.  The assignment document shall contain the name, address, and phone number of the new assignee.  Until such notice of assignment is received in the proper form, the City will pay any funds due under this agreement to the Developer at the following address: 

Ray E. and Belinda Kay George

1304 Skywall Drive

Sultan, WA  98294
11.
Except as provided in paragraph 5, no person, firm, or corporation shall be granted a permit or be authorized by the City to connect to or use the System during the fifteen (15) year period referenced herein without first paying the City the amount as required in this Agreement in addition to any and all of the City’s costs and charges made or assessed for such connection or use.  The fifteen (15) year period provided for herein shall commence on the date of the recording of this Agreement by the City with the Snohomish County Auditor’s office, which act shall be also be considered the date of the final acceptance of the System improvements.  The Developer agrees to reimburse the City for the recording fee and for all legal fees and other costs associated with the preparation, execution and recordation of the agreement.  If the Developer fails to reimburse the City for such fees or costs within 30 days from the date the City invoices the Developer this Agreement shall become null and void.
12.
At the end of the fifteen (15) year period, this Agreement shall terminate and the Developer shall no longer have any right to receive payment from owners of real estate connecting to or using the System, notwithstanding that the full amount provided for herein may not have been recovered by the Developer.  Any front footage charges received after the fifteen (15) year period shall paid to and shall belong to the City.

13.
The Developer further covenants and warrants that prior to recording as set forth in Paragraph 9, all expenses and claims in connection with the construction and installation of the System shall have been paid in full and any liens which attach to or affect the System shall be released and the Developer covenants and agrees to indemnify, defend and hold the City harmless from any and all liability in connection therewith including court costs and reasonable attorneys’ fees in the defense thereof. 

14.
It shall be the responsibility of the Developer to adequately and correctly describe the real property subject to this Agreement as set forth in Section 1. The Developer agrees to indemnify, defend and hold the City harmless from any and all liability resulting from mistakes in such legal descriptions and the City is relieved of all responsibility under this Agreement for collecting on parcels or real estate not properly included in the legal descriptions in Section 1. Developer shall also defend, indemnify and hold harmless the City and its elected and appointed officers, officials, employees and agents (collectively the “City”) from and against any and every claim, risk, action, lawsuit and all losses, damages, demands, judgments and attorneys’ and expert witness fees and costs, and other expenses of any kind (collectively “Claims and Costs”), arising out of or relating in any way to this Agreement including, but not limited to, the calculation, assessment or approval of the Reimbursement Recovery Charges. If an action or lawsuit is filed against the City arising out of or relating to this Agreement, the Developer shall indemnify and hold harmless the City from and against all Claims and Costs which may be asserted against, paid or incurred by the City. 

15.
The amounts payable by owners of the real estate subject to this Agreement desiring to connect to the System shall be recorded as a charge upon such real estate until fully paid. When funds are received for a reimbursement fee, the City shall make an entry into the City’s file for the Benefited Property within thirty (30) days of receipt of the funds.  An individual certificate of payment will not be recorded with Snohomish County.  The City will record a certificate of payment and release of assessment for the entire reimbursement area when all the property owners have paid their assessments.  When fully paid, the charge shall be satisfied, released and discharged of record. The Developer hereby appoints the City Engineer or his/her designee as its attorney-in-fact to prepare, execute and file for record with Snohomish County a document appropriate to cancel and release the charge and obligation of the owner of the real estate connecting to or using the System; such release shall describe the real estate so connecting or using and the payment of the reimbursement amount owing, and thereupon this recovery contract shall no longer apply to such real estate.  If, after reasonable effort, the City cannot locate the Developer within 180 days of collecting the fee the City shall refund the reimbursement fee, less a five percent (5%) administrative fee, to the party that paid the fee. 
16.
No person, firm, or corporation shall be granted a permit to be authorized to tap into, hookup, or use the System during the period of 15 years from the date of the recording of this Agreement without first paying to the City, in addition to any and all other costs, fees, and charges made or assessed for each tap, hookup, or use, or for the water main facilities constructed in connection therewith, the amount required by the provisions of this contract. Furthermore, in case any tap, hookup, or connection is made in the above-described system without the recovery payment having been first made to the City, the City Council may cause to have removed from such unauthorized tap, hookup, or connection, and all connecting pipe or related accessories located in the system right-of-way or easement, and dispose of such unauthorized material so removed, without any liability on the part of the City. 
17.
The decision of the City Engineer or his/her authorized representative in determining or computing the amount due from any owner who wishes to connect real estate to the System shall be final and conclusive in all respects in accordance with SMC 11.10.080.

18.
This Agreement is made for the benefit of the City and the Developer and no third person or party shall have any rights under this Agreement whether by agency, as a third party beneficiary or otherwise.

CITY OF SULTAN




DEVELOPER:

CAROLYN ESLICK, Mayor          






Name:








Title:

Approved as to Form:
Margaret J. King, City Attorney

STATE OF WASHINGTON

)






) ss.

COUNTY OF SNOHOMISH

)


On the day personally appeared before me 



, to me known to be the 



 of the corporation that executed the within and foregoing instrument, and acknowledged said instrument to be the free and voluntary act and deed of said corporation, for the uses and purposes therein mentioned, and on oath stated that he was authorized to execute said instrument and that the seal affixed (if any) is the corporate seal of said corporation.


In Witness Whereof I have hereunto set my hand and affixed my official seal the day and year first above-written.








Notary Public in and for the








State of Washington








residing at 












My commission expires 




STATE OF WASHINGTON

)






) ss.

COUNTY OF SNOHOMISH

)


On the day personally appeared before me 



, to me known to be the Mayor of the City of Sultan, the municipal corporation that executed the within and foregoing instrument, and acknowledged said instrument to be the free and voluntary act and deed of said corporation, for the uses and purposes therein mentioned, and on oath stated that he was authorized to execute said instrument and that the seal affixed (if any) is the corporate seal of said corporation.


In Witness Whereof I have hereunto set my hand and affixed my official seal the day and year first above-written.








Notary Public in and for the








State of Washington








residing at 












My commission expires 




EXHIBIT A
DESCRIPTION OF SYSTEM AND DEVELOPER PROPERTY

EXHIBIT B

DESCRIPTION OF BENEFITTED PROPERTIES
Return to:

City Clerk

City of Sultan
PO Box 1199 
319 Main Street 
Sultan, WA 98294-1199

Above this line reserved for Recorder’s use

PUBLIC WATER AND SEWER EASEMENT

Grantor:     RAY E. GEORGE AND BELINDA KAY GEORGE, Husband and Wife
Grantee:     CITY OF SULTAN, a municipal corporation of Snohomish County, Washington.

Document Reference Number(s):
Section/Township/Range:
Ptn of E½ of NW¼ of NE¼ of SW¼ of S32-T28N-R8E

Assessor’s Tax Parcel Number(s):  280832-003-124-00 and 280832-003-005-00
Full legal descriptions of subject property and public water easement are legally described in Exhibits ‘A-1’ and ‘A-2’, which are attached and incorporated by reference.

1.
Recitals.

A.
The Grantor is the owner of that certain real property legally described on Exhibit ‘A-1’ attached hereto and incorporated herein by this reference.

B.
This instrument sets forth the terms and conditions under which the Grantor will grant the Grantee an easement.

2.
Grant of Easement. 
For and in consideration of TEN DOLLARS ($10.00) and other valuable consideration, the receipt of which is hereby acknowledged, RAY E. GEORGE AND BELINDA KAY GEORGE, (“Grantor”) grants, conveys, and warrants to the CITY OF SULTAN and its agents, designees and/or assigns, (“Grantee”) for the purposes hereinafter set forth, a perpetual easement under, across, and over a portion of the Parcels described on Exhibit ‘A-1’ (“Easement Area”) attached hereto and incorporated herein by this reference.  A legal description of said Easement Area being attached hereto as Exhibit ‘A-2’ is incorporated herein by this reference. 

3.
Purpose of Easement. 

The Grantee, and its agents, designees and/or assigns to inspect, operate, maintain, repair, replace, improve, remove, and use the easement for sewer line and main, water line and main, water meter service lines, and fire hydrant and uses directly related thereto.
4.
Obstructions; Landscaping.  

Grantee may from time to time need to remove vegetation, trees, or other obstructions within the Easement in order to carry out the purposes of the Easement set forth in paragraph 3 hereof; provided, however, that following any such work, Grantee shall, to the extent reasonably practicable, restore the Easement and Grantor’s property to a condition similar to its condition prior to such work.  

5.
Grantor’s Use of Easement Area. 
Grantor may continue to use the Easement for any purpose not inconsistent with Grantee’s rights.  Grantor shall not construct or maintain any buildings or other permanent structures on the Easement unless it receives written consent from the Grantee.  
6.
General Provisions.


A. 
Access.  Grantee shall have the right of access to the easement, without prior notice to Grantor, at such times as deemed necessary by Grantee, to enable Grantee to exercise its rights hereunder.
B.
Indemnification.  Grantee shall hold the Grantor harmless from all costs, claims, or liabilities of any nature, including attorneys’ fees, costs, and expenses for or on account of injuries or damages sustained by any persons or property resulting from the negligent activities or omissions of the Grantee resulting from this Easement.

C.
Attorneys' Fees.  In the event that any suit or other proceeding is instituted by either party to this instrument arising out of or pertaining to this instrument or the relationship of the parties, including but not limited to the filing of a lawsuit, a request for an arbitration, mediation, or other alternative dispute resolution process (collectively, "Proceeding"), and any appeals and collateral actions relative to such a Proceeding, the substantially prevailing party as determined by the court or as determined in the Proceeding shall be entitled to recover its reasonable attorneys' fees and all costs and expenses incurred relative to such Proceeding from the non‑prevailing party, in addition to such other relief as may be awarded.

D.
Binding Effect.  This instrument shall be binding upon and inure to the benefit of the parties and their successors, heirs, assigns, and personal representatives and all persons claiming by, through or under the parties hereto. The easement created by this instrument shall be appurtenant, shall touch and concern the real property identified above, and shall run with the land.

E.
Applicable Law.  This instrument shall be governed by and construed in accordance with the laws of the State of Washington. Jurisdiction over and venue of any suit arising out of or related to this instrument shall be exclusively within the state or federal courts of Snohomish County, Washington.

F.
Entire Agreement.  This instrument contains the entire agreement between the parties with respect to this matter. It may not be modified except in a writing signed by both parties.

G.
Waiver.  Any waiver by a party of a breach of any provision of the agreement contained within this instrument by the other party shall not operate or be construed as a waiver of any subsequent breach by that party. No waiver shall be valid unless in writing and signed by the party against whom enforcement of the waiver is sought.

H.
Severability.  If for any reason any portion of this instrument or any agreement contained herein shall be held to be invalid or unenforceable, the holding of invalidity or unenforceability of that portion shall not affect any other portion of this instrument or agreement and the remaining portions of the instrument shall remain in full force and effect.

I.
Notices.  Any notice required or desired to be given under this instrument shall be deemed given if it is in writing and actually delivered to the party, or sent by certified mail to the address listed below for that party:

City Clerk


RAY E. GEORGE AND BELINDA KAY GEORGE
City o Sultan


1304 Skywall Drive
PO Box 1199


Sultan, WA  98294 
319 Main Street 
Sultan, WA 98294-1199

IN WITNESS WHEREOF, said individual has caused this instrument to be executed this _____ day of ______________, 2009.






     __________________________________________






     RAY E. GEORGE 
     Property Owner / Grantor






     __________________________________________






     BELINDA KAY GEORGE
     Property Owner / Grantor

STATE OF WASHINGTON    )




           ) ss.

COUNTY OF SNOHOMISH   )

I certify I have know or have satisfactory evidence that RAY E. GEORGE is the person who appeared before me, and said person acknowledged that he signed this instrument on oath to be the free and voluntary act of such party for the uses and purposes mentioned in the instrument.

DATED this________ day of ________________, 2009.


 Notary Public in and for the State of Washington



residing at 







My appointment expires





STATE OF WASHINGTON    )




           ) ss.

COUNTY OF SNOHOMISH   )

I certify I have know or have satisfactory evidence that BELINDA KAY GEORGE is the person who appeared before me, and said person acknowledged that she signed this instrument on oath to be the free and voluntary act of such party for the uses and purposes mentioned in the instrument.

DATED this________ day of ________________, 2009.



 Notary Public in and for the State of Washington



residing at 







My appointment expires





GRANTEE: CITY OF SULTAN
______________________

Carolyn Eslick, Mayor

Attest/Authenticated:


_______________________________

__________________________

City Clerk





Approved As To Form by

City Attorney

STATE OF WASHINGTON
)





) ss.

County of Snohomish

)


On this _________day of ___________________, 2009, before me, the undersigned, a Notary Public in and for the State of Washington, duly commissioned and sworn, personally appeared Carolyn Eslick, known to me to be the Mayor, of CITY OF SULTAN, the municipal corporation that executed the foregoing instrument, and acknowledged it to be the free and voluntary act of said municipal corporation, for the uses and purposes mentioned in this instrument, and on oath stated that he was authorized to execute said instrument.

WITNESS my hand and official seal hereto affixed the day and year above written.

Notary Public in and for the State of Washington





residing at 







My appointment expires





EXHIBIT ‘A-1’

Legal Description of Grantor’s Property
Parcel A: 
That portion of the East half of the Northwest quarter of the Northeast quarter of the Southwest quarter of Section 32, Township 28 North, Range 8 East, W.M., in Snohomish County, Washington, described as follows:

Beginning at a point on the North line of said Northwest quarter of the Northeast quarter of the Southwest quarter that lies S87°46'00" W a distance of 846.00 feet from the Northeast corner of said Southwest quarter; Thence continuing along said North line S87°46'00" W a distance of 154.06 feet to the Northwest corner of said East half of the Northwest quarter of the Northeast quarter of the Southwest quarter; Thence S00°15'01" E along the West line of said East half a distance of 281.89 feet to the North line of Lot 2 of Short Plat recorded under Auditor's File No. 9707175001, Records of Snohomish County, Washington; Thence N87°37'59" E along said North line a distance of 19.81 feet to the Northeast corner of said Lot 2; Thence S0214'00" E along the East line of said Lot 2, a distance of 144.00 feet to the Southwest corner of said Lot 2; Thence N87°46'00" E Parallel with the North line of said East half of the Northwest quarter of the Northeast quarter of the Southwest quarter for a distance of 126.46 feet to the West line of parcel quieted by Summary Judgment entered November 17, 1995 in Snohomish County Superior Court case number 94-2-08306-4; Thence N00°10'00" W along said West line a distance of 29.94 feet to an angle point; Thence S87°46'00" W a distance of 3.32 feet; Thence N00°37'41" E along said West line a distance of 396.24 feet to the point of beginning;

Situate in the County of Snohomish, State of Washington.

Snohomish County Tax Parcel 280832-003-124-00

Parcel B:
That portion of the East half of the Northwest quarter of the Northeast quarter of the Southwest quarter of Section 32, Township 28 North, Range 8 East, W.M., in Snohomish County, Washington, described as follows:

Commencing at a point on the North line of said Northwest quarter of the Northeast quarter of the Southwest quarter that lies S87°46'00" W a distance of 846.00 feet from the Northeast corner of said Southwest quarter; Thence continuing along said North line S87°46'00" W a distance of 154.06 feet to the Northwest corner of said East half of the Northwest quarter of the Northeast quarter of the Southwest quarter; Thence S00°15'01" E along the West line of said East half a distance of 281.89 feet to the North line of Lot 2 of Short Plat recorded under Auditor's File No. 9707175001, records of Snohomish County, Washington; Thence N87°37'59" E along said North line a distance of 19.81 feet to the Northeast corner of said Lot 2; Thence S02°14'00" E along the East line of said Lot 2, a distance of 144.00 feet to the Southeast corner thereof, the TRUE POINT OF BEGINNING; Thence N87°46'00" E parallel with the North line of said East half of the Northwest quarter of the Northeast quarter of the Southwest quarter for a distance of 126.46 feet to the West line of parcel quieted by Summary Judgment entered November 17, 1995 in Snohomish County Superior Court Case Number 94-2-08306-4; Thence S00°10'00" E a distance of 199.85 feet to the Northerly margin of High Street as described in the Statutory Warranty Deed recorded under Auditor's File No. 8108060172, records of Snohomish County, Washington; Thence S87°37'59" W along said Northerly margin a distance of 151.00 feet to the West line of the East half of the Northwest quarter of the Northeast quarter of the Southwest quarter; thence N00°15'01" W along said West line a distance of 200.14 feet to the South line of said Lot 2; thence N87°37'59" E a distance of 24.80 feet to the Southeast corner of said Lot 2, the True Point of Beginning.

Situate in the County of Snohomish, State of Washington.

Snohomish County Tax Parcel 280832-003-005-00

EXHIBIT ‘A-2’

Legal Description of Public Water and Easement

Easement for water and sewer lines over the East 30 feet of Parcel B and the East 30 feet of the North 182 feet of Parcel A; said Parcels A and B being described in Exhibit ‘A-1’ herein.
BILL OF SALE

The Bill of Sale executed by RAY E. GEORGE and BELINDA KAY GEORGE, hereinafter referred to as the DEVELOPER, to the CITY OF SULTAN, hereinafter referred to as the CITY.


WHEREAS the DEVELOPER is the owner of property commonly known as the High Street Townhouse project, which is being developed according to CITY standards and municipal code, and;


WHEREAS the DEVELOPER has constructed utility improvements and has connected those to the existing CITY system; and  


WHEREAS the CITY has approved and accepted those utility improvements; and


WHEREAS the DEVELOPER has executed and recorded easements for those portion of the utilities not located within CITY right-of-way; 

THEREFORE, IN CONSIDERATION OF the mutual benefits and conditions set forth below, the parties hereto agree as follows:

The DEVELOPER does hereby convey and transfer unto the CITY the utilities now constructed as an extension of the CITY’s system as set forth in Exhibit A of this bill of sale and incorporated herein by reference in exchange for the sum of one dollar ($1.00).

The DEVELOPER shall warranty said utilities from defects and improper installation for a period of two (2) years from the date of this agreement. 

The CITY hereby accepts the conveyance of said utilities and shall operate and maintain them in accordance with CITY standards.

Dated this_____________ day of ____________________________________, 2009.

DEVELOPER



    CITY

___________________________________
    _________________________________
RAY E. GEORGE

     Date
    CAROLYN ESLICK, Mayor          Date

___________________________________

BELINDA KAY GEORGE
     Date
Exhibit A

Public Water and Sewer Lines 
Those water and sewer lines located in the East 30 feet of Parcel B and the East 30 feet of the North 182 feet of Parcel A; said Parcels A and B being described as follows:

Parcel A: 
That portion of the East half of the Northwest quarter of the Northeast quarter of the Southwest quarter of Section 32, Township 28 North, Range 8 East, W.M., in Snohomish County, Washington, described as follows:

Beginning at a point on the North line of said Northwest quarter of the Northeast quarter of the Southwest quarter that lies S87°46'00" W a distance of 846.00 feet from the Northeast corner of said Southwest quarter; Thence continuing along said North line S87°46'00" W a distance of 154.06 feet to the Northwest corner of said East half of the Northwest quarter of the Northeast quarter of the Southwest quarter; Thence S00°15'01" E along the West line of said East half a distance of 281.89 feet to the North line of Lot 2 of Short Plat recorded under Auditor's File No. 9707175001, Records of Snohomish County, Washington; Thence N87°37'59" E along said North line a distance of 19.81 feet to the Northeast corner of said Lot 2; Thence S0214'00" E along the East line of said Lot 2, a distance of 144.00 feet to the Southwest corner of said Lot 2; Thence N87°46'00" E Parallel with the North line of said East half of the Northwest quarter of the Northeast quarter of the Southwest quarter for a distance of 126.46 feet to the West line of parcel quieted by Summary Judgment entered November 17, 1995 in Snohomish County Superior Court case number 94-2-08306-4; Thence N00°10'00" W along said West line a distance of 29.94 feet to an angle point; Thence S87°46'00" W a distance of 3.32 feet; Thence N00°37'41" E along said West line a distance of 396.24 feet to the point of beginning;

Situate in the County of Snohomish, State of Washington.

Snohomish County Tax Parcel 280832-003-124-00

Parcel B:
That portion of the East half of the Northwest quarter of the Northeast quarter of the Southwest quarter of Section 32, Township 28 North, Range 8 East, W.M., in Snohomish County, Washington, described as follows:

Commencing at a point on the North line of said Northwest quarter of the Northeast quarter of the Southwest quarter that lies S87°46'00" W a distance of 846.00 feet from the Northeast corner of said Southwest quarter; Thence continuing along said North line S87°46'00" W a distance of 154.06 feet to the Northwest corner of said East half of the Northwest quarter of the Northeast quarter of the Southwest quarter; Thence S00°15'01" E along the West line of said East half a distance of 281.89 feet to the North line of Lot 2 of Short Plat recorded under Auditor's File No. 9707175001, records of Snohomish County, Washington; Thence N87°37'59" E along said North line a distance of 19.81 feet to the Northeast corner of said Lot 2; Thence S02°14'00" E along the East line of said Lot 2, a distance of 144.00 feet to the Southeast corner thereof, the TRUE POINT OF BEGINNING; Thence N87°46'00" E parallel with the North line of said East half of the Northwest quarter of the Northeast quarter of the Southwest quarter for a distance of 126.46 feet to the West line of parcel quieted by Summary Judgment entered November 17, 1995 in Snohomish County Superior Court Case Number 94-2-08306-4; Thence S00°10'00" E a distance of 199.85 feet to the Northerly margin of High Street as described in the Statutory Warranty Deed recorded under Auditor's File No. 8108060172, records of Snohomish County, Washington; Thence S87°37'59" W along said Northerly margin a distance of 151.00 feet to the West line of the East half of the Northwest quarter of the Northeast quarter of the Southwest quarter; thence N00°15'01" W along said West line a distance of 200.14 feet to the South line of said Lot 2; thence N87°37'59" E a distance of 24.80 feet to the Southeast corner of said Lot 2, the True Point of Beginning.

Situate in the County of Snohomish, State of Washington.

Snohomish County Tax Parcel 280832-003-005-00

SULTAN CITY COUNCIL

AGENDA ITEM COVER SHEET

ITEM NO:
A-8

DATE:

May 14, 2009

SUBJECT:

Second Reading Ordinance No. 1036-09



Repealing Sultan Municipal Code Chapter 6.04 Animal Control and enacting a new Section 6.04

CONTACT PERSON:
Deborah Knight, City Administrator

ISSUE:
The issue for the Council is to have Second Reading of Ordinance No. 1036-09 to amend animal control regulations contained in Chapter 6.04 of the Sultan Municipal Code (Attachment A).  

STAFF RECOMMENDATION:

Have Second Reading of Ordinance No. 1036-09 an ordinance of the city of Sultan, Washington, repealing chapter 6.04 (animal control) of the Sultan Municipal Code in its entirety and enacting a new chapter 6.04 titled “animal control” providing comprehensive regulations of animals for the health, safety, welfare and general protection of human residents, animals, and property within the city of sultan; 
Providing a declaration of dangerous dogs and potentially dangerous dogs and the restrictions on the possession thereof. 
Prescribing penalties for violations; providing for severability; and establishing an effective date.
SUMMARY:

Council Recommended Changes

The City Council had First Reading of Ordinance No. 1036-09 on April 23, 2009.  During First Reading the Council requested the following changes to the ordinance before Second Reading:

6.04.030 Prohibited Activities

6.04.030 (Q) add the word “excessive” before accumulation:

Q. Allow the excesive accumulation of animal feces in any open area, run, cage or yard wherein animals are kept and to fail to remove or dispose of feces.
6.04.030(S) replace the word “equipment” with the word “means”
S.  Fail to have in his/her possession the equipment means necessary to remove his/her animal’s fecal matter when accompanied by said animal on public property or public easement.

City Staff Recommended Changes
City staff have been working with a citizens committee to develop regulations and an application process for special events.  The annual process for regulating animals during Shindig was discussed at a recent Shindig planning meeting.  

After reviewing the current regulations city staff recommend the following changes.  This will move the requirement to designate a community event from Council to the Mayor or Mayor’s designee consistent with the proposed special events regulations.

6.04.032 Community event restrictions.

A. It shall be unlawful for an owner to allow any dog, other pets, or other domestic animals to stray and/or enter with or without a leash or other means of restraint upon any street right-of-way, park, playfield, water front or other property designated by the city as a community event. The special event permit shall set out the name of the community event, its dates, and times and the area where dogs, other pets or other domestic animals may not stray or enter. 

B. Notwithstanding the restrictions set forth in subsection (A) of this section, it shall not be unlawful for dogs, pets, or domestic animals to enter in the following circumstances:

1. As service or seeing-eye dogs;

2. As certified canine enforcement teams;

3. As parade day or community event participants in an organized activity of the parade of community events between the hours of 8:00 a.m and 1:00 p.m.;

4. As animals used by community event vendors approved by the city and event organizers that provide animal rides, animal performances, or attractions.

C. Notices. Nothing herein shall be determined to require the posting to exclude any dogs, other pets, or other domestic animals; provided, however, that such postings be undertaken at the discretion of the city. (Ord. 844-04 §§ 1, 2).

Policy Decisions

The City Council has discussed Sultan’s animal control program at a number of meetings since 2007 and has taken a number of legislative actions to reestablish an animal control program.  

For discussion purposes, Attachment B is a “mark-up” version of Chapter 6.04 highlighting areas where Council has directed changes or city staff are making recommendations.  Council considered the following policy questions during First Reading:

5. Section 6.04.020 Code Enforcement Officer – Should the Animal Control Officer be responsible for collecting money or should that responsibility be transferred to the Finance Department?  

Policy Decision – Delete SMC 6.04.020 (l).  Collecting money should be the responsibility of the Finance Department. 

6. Should the City require animal owners to secure their pets on leashes, pick up animal feces in public places and prohibit excessive barking and noise made by animals that unreasonably disturbs neighbors?

Policy Decision – Add new sections SMC 6.04.030 (Q), (R) (S), and (T).  Animal owners should be responsible for the behaviors of their pets.  Pets must be secured and feces removed from public areas immediately.  Violations of prohibited activities are a misdemeanor under SMC  6.04.160 (E).  

7. Section 6.04.060 Potentially Dangerous Dogs – Should the City use the Snohomish County Code as a template for developing process for declaring dangerous and potentially dangerous dogs as required by state law?  
Policy Decision – Add new sections to be consistent with Snohomish County Code: SMC 6.04.060 Declaration of potentially dangerous dog or dangerous dog; 6.04.061 Appeal of notice of potentially dangerous or dangerous dog; 6.04.062 Certification of registration of a dangerous dog required; 6.04.063 Term of certification of registration; 6.04.064 Potentially dangerous dog – confinement; 6.04.065 Dangerous dog – confinement off premises; 6.05.066 Duty of owner to notify;  and 6.04.067 Potentially dangerous and dangerous dog – confiscation.
8. Section 6.04.110 through Section 6.04.150 Impound – How does the City Council want to handle animals that are impounded?  The current practice is to temporarily “hold” animals in Sultan at the Public Works kennel until they can be adopted or euthanized.  

Policy Decision  - Animals may be impounded either at a city owned facility or other designated facility (e.g. Everett Animal Shelter).  Animals will be kenneled in accordance with facility procedures.  

BACKGROUND:

Chapter 6 of the Sultan Municipal Code seeks to address animal control issues.  The Chapter has been amended and appended at various times throughout the City’s history starting as far back as 1908 (Animals Running at Large), 1915 (Fowl Running at Large), 1971 (Horses), and 1993 (Animal Control).  While this section provides a unique look at Sultan’s municipal history it does not provide for a well coordinate code section.  The Council should consider reviewing Chapter 6 and consider a holistic evaluation and revision of this section.  Some of the issues, such as replacing “code enforcement officer” with “animal control officer”, may be housekeeping items.  Other issues, such as license and fee requirements need to come into alignment with policy decisions.  

In 2006, the City Council discussed the need to develop and fund an animal control program to address a growing need in the Sultan community to license and control domestic animals. The City Council funded an animal control officer position beginning again in 2007.  The proposed code evaluation is part of the City’s legislative efforts to address animal control issues in Sultan.  

DISCUSSION:

Animal Control Officer
City staff recommend changing Code Enforcement Officer to Animal Control Officer.  For the most part, this is a housekeeping change.  Code enforcement officers typically enforce regulations concerned with land use, zoning, surface water, and building standards. Code Enforcement Officers usually work out of the Planning or Building Department.  

An animal control officer is charged with catching stray or loose dogs, cats, and sometimes other animals, and bringing them to a kennel or animal shelter.  The role of the animal control officer has changed over the past few decades. Today's animal control officer focuses more on educating the public on proper animal care, and rescuing animals from dangerous or abusive situations. They also pick up dead or injured wildlife and stray animals for disposal or treatment. Usually the requirements for this job are a high school diploma, and some prior experience with animals. Training is done both on the job, and through the National Animal Control Association, which holds classes around the country.
Various statutes authorize municipalities to give designated employment positions, other than law enforcement officers, the authority to enforce laws, such as local animal control laws, that carry civil penalties (civil infractions). For example, RCW 7.80.040, dealing with civil infractions, defines "enforcement officer" as "a person authorized to enforce the provisions of the title or ordinance in which the civil infraction is established." 

So, a city may give an animal control officer a "limited commission" to issue citations for civil infractions under the town's ordinances. A "commission" is, in the sense discussed here, merely formal evidence of an appointment. There are no statutorily-required procedures for granting a limited commission. The only requirements for an animal control officer would be those established by the city for the position.

Collecting costs and charges
Section 6.04.020 outlines the powers and duties of the code enforcement officer.   Section (E) provides that the code enforcement officer “Shall receive and collect any costs and charges hereinafter provided by this chapter.”
City staff recommend amending this section to provide that the City’s finance department collect costs and charges for cash control and audit purposes.  

Prohibited Activities
Prohibited Activities now include:

· Allowing an animal to be unleashed on public premises, property or right-of-way except in those areas specifically designated to permit animals.

· Allowing the accumulation of animal feces in any open area, run, cage or yard wherein animals are kept and to fail to remove or dispose of feces.

· Failing to remove the fecal matter deposited by animals on public or private property of another before the owner and/or animal leaves the immediate area where the fecal matter was deposited.

· Failing to have in possession the equipment necessary to remove an animal’s fecal matter on public property or public easement.

· Knowingly permiting frequent, continuous, and/or repetitive barking or noise made by any animal, which originates from a property and which unreasonable disturbs or interferes with the peace, comfort and repose of property owners or possessors.

· Permit any animal to damage public property or the private property of another.   
Violation of any of the provisions of this section constitiute a misdemeanor under Section 6.04.160(E) and are punishable by a maximum of $1,000 and 90 days in jail.   
Section 6.04.060 - Potentially Dangerous Dogs

City staff recommend updating Section 6.04.060 of the Sultan Municipal Code to be consistent with Snohomish County Code and State law and adopt a hearing and appeal process per RCW 16.08.080 (Attachment C).

Under Ch. 16.08 RCW the state regulates "dangerous dogs" and imposes requirements and restrictions on the owners of such dogs. This law defines and makes a distinction between "dangerous dogs," which are to be regulated under the provisions of Ch. 16.08 RCW, and "potentially dangerous dogs," which are to be regulated by locally-adopted ordinances. 

RCW 16.08.090(2) specifically recognizes that local governments will regulate potentially dangerous dogs and that state law does not limit those regulations. Thus, a city, town or county may adopt more rigorous requirements for potentially dangerous dogs than are suggested by the statutes. 
Some cities, in adopting ordinances based upon Ch. 16.08 RCW, have modified the definition of "potentially dangerous dog" and/or "dangerous dog" to include reference to a specific breed such as the "pit bull terrier" breed. In these cities, the restrictions that apply to either "potentially dangerous dogs" or "dangerous dogs" are made to apply automatically to a specific breed. 

A few cities have adopted ordinances that completely ban the ownership of particular breeds including pit bulls, wolf-hybrids, and others. The city of Yakima's ordinance banning pit bull terriers was challenged and upheld in American Dog Owners v. Yakima, 113 Wn.2d 213 (1989). 

In the case of breed specific ordinances, local governments must be able to show that the breed has some unique traits and characteristics that pose a greater threat of serious injury or death to humans than other breeds. Breed-specific ordinances must also clearly define the particular breed being regulated so that owners or potential owners are given sufficient notice of requirements and violations. 
City staff do not recommend adopting a breed specific ordinance.  
Section 6.04.70 and Pet Licenses and Fees

Pet licenses and fees were updated by the City Council in 2007.  
FISCAL IMPACT:

Since this is a discussion of change the Chapter 6 of the Sultan Municipal Code, the fiscal impact is the cost for the code revisions.  This project required City Attorney time to research and review.  City staff estimate the cost is $350 to review and recommend code revisions.  It is unlikely that any fees or licensing requirements will off-set the initial code revision costs.  The money would need to come from General Fund revenues.  

ANALYSIS:

The City of Sultan Animal Control program is a vital City service since many Sultan residents are pet owners and lovers. The mission of animal control is to provide protection and service to all members of the community, both animal and human. 
Through proactive public education and interaction, the City of Sultan can increase citizen's knowledge of responsible pet ownership, and animal behavior; and decrease potential cases of diseases; reduce the number of lost and abandoned animals; eliminate incidents of animal aggression and animal abuse, and reunite lost animals with their human families. 
In order to achieve the City Council’s animal control goals, the City must update its animal control ordinances in Chapter 6 of the Sultan Municipal Code to reflect the changing nature of the Sultan community from rural to suburban.  

ALTERNATIVES:
1. Have Second Reading Ordinance No. 1036-09.  

This alternative implies the City Council supports making the changes to the animal control regulations and is prepared to adopt changes to the animal code.  
2. Have Second Reading of Ordinance No. 1036.09.  Direct staff to fix those sections of the code that Council would like to amend during Second Reading.   

This alternative implies the City Council has minor questions and/or concerns regarding the proposed changes to the animal control regulations.  The Council may make amendments to the regulations during Second Reading.

3. Do not have Second Reading of Ordinance No. 1036-09 and direct staff to areas of concern.  

This alternative implies the City Council has major questions and/or concerns regarding the proposed changes to the animal control regulations and would like to delay First Reading until the changes directed by Council are incorporated into the ordinance.  
RECOMMENDED ACTION:  


Have Second Reading of Ordinance No. 1036-09 an ordinance of the city of Sultan, Washington, repealing chapter 6.04 (animal control) of the sultan municipal code in its entirety and enacting a new chapter 6.04 titled “animal control” providing comprehensive regulations of animals for the health, safety, welfare and general protection of human residents, animals, and property within the city of sultan; providing a declaration of dangerous dogs and potentially dangerous dogs and the restrictions on the possession thereof. Prescribing penalties for violations; providing for severability; and establishing an effective date.
ATTACHMENTS:
A – SMC Chapter 6.04 (clean)

B – SMC Chapter 6.04 (legislative mark-up)
B - RCW 16.08.080 Dangerous Dog

COUNCIL ACTION:


DATE:

Attachment A

CITY OF SULTAN

WASHINGTON

ORDINANCE NO. 1036-09

AN ORDINANCE OF THE CITY OF SULTAN, WASHINGTON, REPEALING CHAPTER 6.04 (ANIMAL CONTROL) OF THE SULTAN MUNICIPAL CODE IN ITS ENTIRETY AND ENACTING A NEW CHAPTER 6.04 TITLED “ANIMAL CONTROL” PROVIDING COMPREHENSIVE REGULATIONS OF ANIMALS FOR THE HEALTH, SAFETY, WELFARE AND GENERAL PROTECTION OF HUMAN RESIDENTS, ANIMALS, AND PROPERTY WITHIN THE CITY OF SULTAN; PROVIDING A DECLARATION OF DANGEROUS DOGS AND POTENTIALLY DANGEROUS DOGS AND THE RESTRICTIONS ON THE POSSESSION THEREOF. PRESCRIBING PENALTIES FOR VIOLATIONS; PROVIDING FOR SEVERABILITY; AND ESTABLISHING AN EFFECTIVE DATE
WHEREAS, the City of Sultan has the authority, pursuant to Title 16 RCW to regulate the keeping of domestic animals; and

WHEREAS, the City of Sultan has the authority, pursuant to Chapter 16.08 RCW to regulate dogs which are dangerous to persons or property; and

WHEREAS, the City Council has determined that it is in the interest of the public health, safety and welfare to repeal the current Chapter 6.04 of the Sultan Municipal Code and to replace the same in its entirety to better  address animal control enforcement, dangerous dogs and potentially dangerous dogs, pet licenses and fees and other animal control matters;


NOW, THEREFORE, THE CITY COUNCIL OF THE CITY OF SULTAN, WASHINGTON, DO ORDAIN AS FOLLOWS:


Section 1. Repealer.  The existing SMC Section 6.04 “Animal Control” is hereby repealed in its entirety.  

Section 2. New Chapeter 6.04.  A new Chapter 6.04 “Animal Control”  is hereby enacted as set forth in Exhibit A.


Section 3. Severability. Should any section, paragraph, sentence, clause or phrase of this Ordinance, or its application to any person or circumstance, be declared unconstitutional or otherwise invalid for any reason, or should any portion of this Ordinance be pre-empted by state or federal law or regulation, such decision or pre-emption shall not affect the validity of the remaining portions of this Ordinance or its application to other persons or circumstances.


Section 4. Effective Date. This Ordinance shall be published in the official newspaper of the City, and shall take effect and be in full force five (5) days after the date of publication.
ADOPTED BY THE CITY COUNCIL AT A REGULAR MEETING THEREOF ON THE 

 DAY OF 



, 2009.








CITY OF SULTAN








Carolyn Eslick, Mayor

ATTEST/AUTHENTICATED:

Laura Koenig, City Clerk
Approved as to form:

____________________________

Margaret J. King, City Attorney

Ordinance:  1036-09

Passed by the City Council:

Date of Publication:

Effective Date:

EXHIBIT A

ORDINANCE NO. 1036-09

Chapter 6.04

ANIMAL CONTROL

Sections:

6.04.010 Definitions.

6.04.020 Animal Control Officer – Powers and duties.

6.04.030 Prohibited activities.

6.04.032 Community event restrictions.

6.04.040 Right of entry and inspection.

6.04.050 Biting dogs.

6.04.060Declaration of potentially dangerous dog or dangerous dog -- Procedure and notification requirements..

6.04.070 Animal license – Required.

6.04.080 Animals – Rabies inoculations.

6.04.090 Issuance – Contents – Tags – Duplicates.

6.04.100 Fees.

6.04.110 Impounding Animals – When authorized.

6.04.120 Redemption, destruction or adoption of unlicensed animals.

6.04.130 Impounded animals – Adoption conditions.

6.04.140 Impounded animals –– Return to owner – Claiming impounded animals.

6.04.150 Charges for impound.

6.04.160 Violation – Penalties generally.

6.04.010 Definitions.

As used in this chapter, unless the context requires otherwise.

A. “Abandon” means leaving an animal for 24 hours or more without care, or dropping an animal on private property without the owner’s permission or in a public place.

B.
"Abatement" means the termination of any violation of this title by lawful and reasonable means as determined by the animal control officer in order that a person or persons presumed to be the owner of an animal comply with this chpater.

C. “Animal” means any mammal, bird, reptile or amphibian.

D."Animal control officer" means any individual employed, contracted with, or appointed by the animal control authority for the purpose of aiding in the enforcement of this chapter or any other law or ordinance relating to the licensure of animals, control of animals, or seizure and impoundment of animals, and includes any state or local law enforcement officer or other employee whose duties in whole or in part include assignments that involve the seizure and impoundment of any animal.
E. 
“Animal Control Authority” means any person, firm, association or corporation appointed or authorized by the Mayor to enforce or assist in the enforcement of the provisions of this title.  The term shall specifically include, but not necessarily be limited to, any designated animal control officers, police officers, and employees of the animal shelter.
F. “Bail” means money or its equivalent deposited by the defendant to secure his appearance for an animal control ordinance offense.

G. “Confined” means being confined indoors, or in a securely enclosed and locked pen or structure, suitable to prevent the entry of young children and designed to prevent the animal from escaping, or in a securely fenced yard with a locked gate.

H. "Dangerous dog" means any dog that 
1.
Inflicts severe injury on a human being without provocation on public or private property, or

2.
 Kills a domestic animal without provocation while the dog is off the owner's property, or 
3.
Has been previously found to be potentially dangerous because of injury inflicted on a human, the owner having received notice of such and the dog again aggressively bites, attacks, or endangers the safety of humans.
I. “Dogs Not Declared Dangerous” means a dog that is not to be declared a dangerous dog because the threat, injury or damage was sustained by a person who at the time was:
1.
Committing a willful trespass or other tort upon the premises occupied by the owner of the dog; or was

2.
Tormenting, abusing, or assaulting the dog, or has done so in the past; or was

3.
Committing or attempting to commit a crime
J. “Dog” means any mammal of the canine family.

K. “Dog license” means a required license issued annually to each individual dog pursuant to the provisions of this chapter.

L. “Dog running at large” means any dog off or outside the premises of the owner not restrained by a rope, line, leash, chain, or other similar means. If a dog is not restrained by a tether of some kind, not engaged in supervised training, or not a working dog in the field, that dog shall be deemed at large.

M. “Guard dog” means any dog which has been trained and is used for the purpose of protecting persons or property by exhibiting hostile and aggressive propensities or which attack on signal or command.

N. “Kennel” means the operation of any business in which four or more dogs of more than four months of age are kept on the premises, or the structure operated or contracted by the city in which impounded dogs are kept.

O. "Owner" means any person, firm, corporation, organization, or department possessing, harboring, keeping, having an interest in, or having control, custody or possession of an animal or by reason of the animal being seen residing consistently at a location, shall be presumed to be the owner
P. “Person” means an individual, partnership, company, association, or any other legal entity.

Q. “Pet shop” means any person regularly engaged in the business of breeding or selling animals of any species.

R.  "Potentially dangerous dog" means any dog that when unprovoked: 

1.  Inflicts bites on a human or a domestic animal either on public or private property, or 
2.  Chases or approaches a person upon the streets, sidewalks, or any public grounds in a menacing fashion or apparent attitude of attack, or any dog with a known propensity, tendency, or disposition to attack unprovoked, to cause injury, or to cause injury or otherwise to threaten the safety of humans or domestic animals.

S. “Public nuisance” means any dog which molests any passerby, bites a person or animal, habitually chases vehicles or persons, habitually attacks other animals traveling upon public grounds, damages or destroys property of persons other than the owner of the dog, scatters garbage and tips over garbage cans, habitually runs at large, disturbs the peace, comfort, health, or repose of any person of reasonable sensitivity by making loud, long, unnecessary or continuous noises.

T.  “Quarantine means secured at the direction of the animal control authority 
U. "Severe injury" means any physical injury that results in broken bones or disfiguring lacerations requiring multiple sutures or cosmetic surgery.
V. “Veterinarian” means a practicing veterinarian licensed pursuant to the laws of the state to perform any of the acts set forth in RCW 18.92.105.

W. “Veterinary hospital” means any business established, maintained and operated by a veterinarian which is operated for the diagnosis and treatment of diseases or injuries of animals.

6.04.020 Animal Control Officer – Powers and duties.

The Animal Control Officer shall:

A. Have police power in the enforcement of all provisions of this chapter relating to the licensing and impounding of dogs and the citation of persons for violation of this chapter.

B. Establish a place where all dogs subject to impoundment may be kept and held safely and provided with proper and sufficient food, water and shelter.

C. Impound and keep safely any dog which is found doing any of the acts set forth in SMC 6.04.010, or any dog which is apparently abandoned.

D. Issue uniform animal control ordinance citations pursuant to this chapter and citations in complaints within the city, to appear as witnesses, and to perform all other acts necessary for enforcement of this chapter.

E. Investigate reports of biting dogs, animal neglect or abuse as set forth by this chapter. (Ord. 590, 1993)

6.04.030 Prohibited activities.

It is unlawful for any person to:

A. Interfere with or hinder an Animal Control and/or police officer while in the exercise of his duties.

B. Remove any detained animal from the city kennel, contract facility or a department vehicle without the consent of the police department or Animal Control Officer.

C. Refuse to allow an Animal Control or police officer to properly impound an animal.

D. Fail to prevent any animal from running at large or to allow an animal to be unleashed on public premises, property or right-of-way except in those areas specifically designated to permit animals.

E. Own a dangerous dog in contravention of this Chapter.
F. Own a dog that is deemed a public nuisance by being involved in three incidents within one year’s time.

G. Own any animal affected with a contagious disease who runs at large or is exposed in any public place whereby the health of man or beast may be affected, except that such animal may be removed from the premises for the owner or other person by a veterinarian, Animal Control Officer or police officer.

H. Own an animal not vaccinated with a modified live-virus vaccine for rabies within the past two years.

I. Own any animal for which he has failed to display a licence upon such animal when it is off the owner’s property, if such license is required under SMC 6.04.070.

J. Use or permit another to use an animal license or license identification not issued to such person for the specific animal.

K. Remove a license identification from any animal without the owner’s permission.

L. Make a false or misleading statement or representation regarding the ownership or right to custody or control of an animal.

M. Tease, tantalize or provoke any animal with the intent to cause fear or anger.

N. Fail to keep every female animal in heat confined in a manner that such female animal cannot come into contact with another animal except for planned breeding.

O. Allow an animal in a posted prohibited area.

P. Knowingly or negligently commit acts of cruelty to animals:

1. Under circumstances not amounting to first degree animal cruelty not defined under state law general acts of cruelty include but are not limited to:

a. To subject any animal under a person’s ownership, custody or control to neglect, defined as confinement without proper food, water and shelter.

b. To kill without legal privilege any animal under the ownership, custody, or control of another person.

2. For any person to overdrive, overload, drive when overloaded, overwork, torture, torment, deprive of necessary sustenance, cruelly beat, mutilate or cruelly kill or cause or procure any such cruel treatment of any animal while having the charge or custody of any such animals as owner or otherwise, or for any owner or person having the charge or custody of any animal to permit the animal to be subjected to any of the above acts.

3. Confine an animal within or on a motor vehicle at any location under such conditions as may endanger the health or well being of the animal, including but not limited to, extreme temperatures, lack of food, water or attention, or confinement with a dangerous animal.

4. For any person owning, having charge or custody of any animal, to deprive any such animal of necessary and adequate food for more than 36 hours and/or water for more than 24 hours.

5. For any person having charge, or custody of any animal, to deprive such animal of necessary, adequate, sanitary, and humane shelter from the elements.

6. Abandon an animal.

7. Failing to report striking an animal with a motor vehicle whether accidental or negligently.

Q. Allow the excesive accumulation of animal feces in any open area, run, cage or yard wherein animals are kept and to fail to remove or dispose of feces.

R.  Fail to remove the fecal matter deposited by his/her animal on public or private property of another before the owner and/or animal leaves the immediate area where the fecal matter was deposited.

S.  Fail to have in his/her possession the means necessary to remove his/her animal’s fecal matter when accompanied by said animal on public property or public easement.

T.  Be in possession of property and knowingly permit frequent, continuous, and/or repetitive barking or noise made by any animal, which originates from the property and which unreasonable disturbs or interferes with the peace, comfort and repose of property owners or possessors.

U. Permit any animal to damage public property or the private property of another.   

V.  Fail to make an appearance in court pursuant to a uniform animal control complaint and the provisions of this chapter or fail to appear pursuant to an order of the court in such matter under this chapter. (Ord. 590, 1993) 

W.  Violation of any of the provisions of this section shall constitiute a misdemeanor under Section 6.04.160(E)

6.04.032 Community event restrictions.

A. It shall be unlawful for an owner to allow any dog, other pets, or other domestic animals to stray and/or enter with or without a leash or other means of restraint upon any street right-of-way, park, playfield, water front or other property designated by the city as a community event. The special events permit shall set out the name of the community event, its dates, and times and the area where dogs, other pets or other domestic animals may not stray or enter. 

B. Notwithstanding the restrictions set forth in subsection (A) of this section, it shall not be unlawful for dogs, pets, or domestic animals to enter in the following circumstances:

1. As service or seeing-eye dogs;

2. As certified canine enforcement teams;

3. As parade day or community event participants in an organized activity of the parade of community events between the hours of 8:00 a.m and 1:00 p.m.;

4. As animals used by community event vendors approved by the city and event organizers that provide animal rides, animal performances, or attractions.

C. Notices. Nothing herein shall be determined to require the posting to exclude any dogs, other pets, or other domestic animals; provided, however, that such postings be undertaken at the discretion of the city. (Ord. 844-04 §§ 1, 2)

6.04.040 Right of entry and inspection.

A. Pursuant to consent of the owner or occupant of any premises an Animal Control Officer or police officer may enter and inspect said premises to determine compliance with the provisions of this chapter.

B. An Animal Control Officer or police officer may enter the private property of another in the absence of the owner or occupant when in their judgement an animal on such premises needs immediate assistance or to prevent its death or serious injury.

C. An Animal Control Officer or police officer may enter the private property of another to enforce this chapter with a search warrant or when otherwise authorized by law.

D. An Animal Control Officer or police officer is authorized to remove any animal from a motor vehicle, at any location, when they reasonably believe it is confined in such conditions which endanger the health and well being of the dog. The animal shall be removed and impounded with the removing officer leaving written notice of the removal and impound, and the officer’s name, in a secure and conspicuous location or inside the vehicle.

E. An Animal Control Officer or police officer may enter the private property of another, with or without a warrant, when in hot pursuit to take possession of any animal observed at large.

F. An Animal Control Officer or police officer may enter the private property of another and remove a dog which is creating a public nuisance. (Ord. 590, 1993)

G.
An Animal Control Officer or police officer may enter the private property of another and remove a dog acting as a dangerous or potentially dangerous dog.

6.04.050 Biting dogs.

A. Any owner of a dog, any person who is bitten by a dog or any doctor, veterinarian or hospital which has information that a person has been bitten by a dog shall immediately report such bite, giving the name and address of the bitten person if known to him.

B. The owner of a dog alleged to have bitten a person must produce valid certification of a current rabies vaccine or be quarantined as described in this chapter for a period of at least 10 days. Such dog may not be transported outside the city limits without the written permission of the police department. (Ord. 590, 1993)

6.04.060 Declaration of potentially dangerous dog or dangerous dog -- Procedure and notification requirements. 


A. The animal control officer shall identify and classify potentially dangerous dogs and dangerous dogs. The agency may find and declare an animal potentially dangerous or dangerous if the animal control officer has probable cause to believe that the animal falls within the definitions set forth in SMC 6.04.010(G) or SMC 6.04.010(H). Probable cause may be based upon: 


1. The written statement of a citizen who is willing to testify that he or she witnessed the animal acting in a manner which causes it to fall within the definition of SMC 6.04.010(G) or SMC 6.04.010(H); or


2.   Actions of the dog witnessed by any animal control officer or law enforcement officer; or


3.  Other substantial evidence. 


B.  Upon declaring a dog potentially dangerous or dangerous under subsection (1) of this section, the animal control officer shall prepare a written notice that the dog is dangerous or potentially dangerous. At a minimum, the notice shall state:


1.  A description of the dog including breed, color, sex and license number, if known;


2.  The name and address of the owner, if known;


3.  The location of the animal if not in the custody of the owner;


4.  The facts upon which the notice is based; 


5.  The requirements for containment and restraint of the dog, if applicable, as determined by the animal control officer, that the requirements for containment and restraint shall be complied with immediately upon receipt of the notice and that failure to comply with the requirements of containment and restraint shall result in the immediate confiscation and impoundment of the dog, pursuant to SMC 6.04.067; 


6.  The criminal penalty for violation of the requirements for containment and restraint imposed by the animal control officer, including a statement advising that if the requirements are not timely met, the animal control officer shall have the authority to issue a criminal citation or report such noncompliance to the office of the prosecuting attorney, which shall also have authority to issue a criminal citation, and that if the dog is declared potentially dangerous, similar incidents in the future could result in the dog being declared dangerous pursuant to Section 6.04.010(U); and


7.  A statement advising:


(a) that the notice may be appealed to the city hearing examiner as specified in SMC 2.02.125; and

(b) that the failure to file a timely and complete appeal will constitute a waiver of all rights to an appeal under city code; and


8.  A statement that the notice constitutes a final determination that the dog is either potentially dangerous or dangerous. 


C.  The notice shall be served on the owner by one of the following methods:


1.  Certified mail to the owner's last known address. The service shall be deemed complete upon the third day following the day upon which the notice was placed in the mail; or


2.  Personal service. If the declaration is personally served, proof of personal service of the declaration shall be made by a written declaration under penalty of perjury executed by the person effecting service, declaring time, date and manner in which service was made; or


3.  If the owner cannot be located as provided in paragraph (1) or (2) of this subsection, by publication in a newspaper of general circulation. The service shall be deemed complete 14 days following the day upon which the notice was published. 

6.04.061 Appeal of notice of potentially dangerous or dangerous dog. 


A.  Any owner of a dog which has been declared potentially dangerous or dangerous by the animal control officer pursuant to SMC 6.04.060 may appeal the declaration to the Sultan city hearing examiner pursuant to the provisions of SMC 2.02.125.


B.  The enforcement stay contained in SMC 2.02.125(3) shall not apply to the declaration that a dog is potentially dangerous or dangerous, except that no dog declared potentially dangerous or dangerous shall be destroyed as provided by this chapter during the pendency of an appeal as provided herein.


C.  At the hearing, the animal control officer shall have the burden of proving the dog declared dangerous or potential dangerous falls within the definition of SMC 6.04.010(H) and (G), which burden shall be met by a preponderance of the evidence.


D.  The decision of the hearing examiner shall be final and conclusive with an optional right of reconsideration as provided in SMC 2.02.167 and may then be reviewable by an action for writ of review filed in Snohomish County superior court as provided in chapter 2.02 SMC. 
6.04.062 Certification of registration of a dangerous dog required. 


A. It shall be unlawful for a person or persons to keep, own or otherwise maintain a dangerous dog in the City without a certificate of registration issued under this section.


B. Following the declaration of dangerous dog, the owner of a dangerous dog must obtain a certificate of registration for the dog with the licensing authority within fifteen days as provided in this section. 


C.  The licensing authority is authorized to issue a certificate of registration to the owner of a dangerous dog upon payment of a $200 registration fee and if the owner presents sufficient evidence of the following: 


1.  A proper enclosure of a dangerous dog; 


2.  Either: 

(a) a surety bond issued by a surety insurer qualified under chapter 48.28 RCW and in a form acceptable to the licensing authority in the sum of at least $250,000, payable to any person injured by the dangerous dog; or 

(b) a policy of liability insurance, such as homeowner's insurance, issued by an insurer qualified under Title 48 RCW and in a form acceptable to the licensing authority in the amount of at least $250,000, insuring the owner for any personal injury inflicted by the dangerous dog; 


3.  That the dog has been microchipped; 


4.  That the dog has been licensed; and 


5.  That the dog has been neutered or spayed. 

6.04.063 Term of certificate of registration. 

The term for a certificate of registration issued pursuant to SMC 6.04.062 is one year from the date of issuance or until the dog is moved to another address, whichever is less. Renewal applications for the certificate of registration must contain sufficient evidence of the information required in SMC 6.04.062 as well as payment of the application fees. 

6.04.064 Potentially dangerous dog -- Confinement on and off premises of owner. 

It shall be unlawful for the owner of a potentially dangerous dog:


A.
To suffer or permit the dog to be on the property where the owner resides and outside the owner's dwelling unless the dog is contained by a secure fence or under control; or 


B.  To suffer or permit the dog to leave the property where the owner resides unless the dog is under control and securely muzzled. The muzzle shall be worn in a manner which will not cause injury to the dog or interfere with its vision or respiration but shall prevent it from biting any person or animal. 

6.04.065 Dangerous dog -- Confinement off premises of owner. 

It shall be unlawful for the owner of a dangerous dog to suffer or permit the dog to be outside the proper enclosure of a dangerous dog unless the dog is securely muzzled and under control. The muzzle shall be worn in a manner which will not cause injury to the dog or interfere with its vision or respiration but shall prevent it from biting any person or animal. 

6.04.066 Duty of owner to notify animal control officer of change in status of potentially dangerous or dangerous dog. 


A.  The owner of a potentially dangerous or dangerous dog shall immediately notify the animal control officer when the dog: 


1.  Is loose or unconfined off the premises of the owner; 


2.  Has bitten or injured a human being or another animal; 


3.  Is sold, given away, or moved to another address; or 


4.  Dies. 


B.  If a potentially dangerous or dangerous dog is sold, given away, or moved to another location, the owner shall provide the name, address, and telephone number of the new owner, or the address and telephone number of the new location, to the animal control officer prior to moving the dog, whether within or outside of the City. All requirements of this chapter must be met by the new owner prior to moving the dog if the dog remains within the City. If the dog is retained by the same owner, but moved to another address, the requirements of this chapter must be met prior to moving the dog.


C.  If a potentially dangerous or dangerous dog dies, the owner shall supply to the animal control officer within 30 days of death, a veterinarian certificate of death or other proof that the dog has died. 

6.04.067 Potentially dangerous and dangerous dog -- Confiscation -- Conditions -- Penalties for owners of dogs that attack -- Dog Fights, penalty. 


A.  Any potentially dangerous dog shall be immediately confiscated by the animal control officer if: 


1.  The dog is either not contained by a secure fence or under control while on the property where the owner resides and outside of the owner's dwelling; or


2.  The dog is off the property where the owner resides, and the dog is either not under control or not securely muzzled. In addition, the owner shall be guilty of a misdemeanor punishable in accordance with RCW 9A.20.021. 


B.  Any dangerous dog shall be immediately confiscated by the animal control officer if: 



1.  The dog is not validly registered pursuant to SMC 6.04.062; 



2.  The owner does not maintain continuous liability insurance coverage or surety bond required under SMC 6.04.062; or



3.  The dog is not in a proper enclosure of a dangerous dog and either not under control or not securely muzzled. In addition, the owner shall be guilty of a gross misdemeanor punishable in accordance with RCW 9A.20.021. 


C.  If a dog is confiscated under section (A) or (B) above, the animal control officer must serve notice pursuant to this chapter upon the dog owner within seventy-two hours of the confiscation, specifying the reason for the confiscation of the potentially dangerous or dangerous dog, that the owner is responsible for redemption of the dog pursuant to SMC 6.04.120, and that the dog will be destroyed in an expeditious and humane manner if the deficiencies for which the dog was confiscated are not corrected within fifteen calendar days of the receipt of the notification. The animal control officer shall destroy the confiscated potentially dangerous or dangerous dog in an expeditious and humane manner if any deficiencies required by the notice are not corrected within fifteen days of service of the notification.


D.  Any dog which threatens the safety of any animal or person, whether designated as potentially dangerous or dangerous, may be immediately confiscated by the animal control officer prior to a notice being served pursuant to SMC 6.04.060. Within seventy-two hours of the confiscation, the animal control officer shall serve notice under SMC 6.04.060 on the owner. If the requirements included in the notice are satisfied and the dog is redeemed pursuant to SMC 6.04.120, the dog shall be released. The animal control officer shall destroy the confiscated dog in an expeditious and humane manner if the requirements included in the subsequent notice are not satisfied or the dog is not redeemed within fifteen calendar days of the notification. 


E.  If a potentially dangerous dog of an owner with a prior conviction under this chapter attacks or bites a person or a domestic animal, the dog's owner is guilty of a misdemeanor, punishable in accordance with RCW 9A.20.021. It is an affirmative defense that the defendant must prove by a preponderance of the evidence that he or she was in compliance with the requirements for ownership of a potentially dangerous dog pursuant to this chapter and the person or domestic animal attacked or bitten by the defendant's dog trespassed on the defendant's real or personal property or provoked the defendant's dog without justification or excuse. 


F.  If a dangerous dog of an owner with a prior conviction under this chapter attacks or bites a person or another domestic animal, the dog's owner is guilty of a class C felony, punishable in accordance with RCW 9A.20.021. It is an affirmative defense that the defendant must prove by a preponderance of the evidence that he or she was in compliance with the requirements for ownership of a dangerous dog pursuant to this chapter and the person or domestic animal attacked or bitten by the defendant’s dog trespassed on the defendant’s real or personal property or provoked the defendant’s dog without justification or excuse. In addition, the dangerous dog shall be immediately confiscated by the animal control officer, placed in quarantine for the proper length of time, and thereafter destroyed in an expeditious and humane manner. 


G.  The owner of any dog that aggressively attacks and causes severe injury or death of any human, whether or not the dog has previously been declared potentially dangerous or dangerous, shall be guilty of a class C felony punishable in accordance with RCW 9A.20.021. It is an affirmative defense that the defendant must prove by a preponderance of the evidence that the human severely injured or killed by the defendant’s dog: 


1.  Trespassed on the defendant’s real or personal property which was enclosed by fencing suitable to prevent the entry of small children and designed to prevent the dog from escaping and marked with clearly visible signs warning people , including children, not to trespass and to beware of dog; or 


2.  Provoked the defendant’s dog without justification or excuse on the defendant’s real or personal property which was enclosed by fencing suitable to prevent the entry of small children and designed to prevent the dog from escaping and marked with clearly visible signs warning people, including children, not to trespass and to beware of dog. In such a prosecution, the state has the burden of showing that the owner of the dog either knew or should have known that the dog was potentially dangerous as defined in this chapter. The state may not meet its burden of proof that the owner should have known the dog was potentially dangerous solely by showing the dog to be a particular breed or breeds. In addition, the dog shall be immediately confiscated by the animal control officer, quarantined, and upon conviction of the owner destroyed in an expeditious and humane manner. 

H.  Any person entering a dog into a dog fight is guilty of a class C felony punishable in accordance with RCW 9A.20.021. 
6.04.070 Animal license – Required.

Any person owning a dog or cat shall procure a license for each and such animal each fiscal year or any part thereof and pay a fee as required by the city’s adopted fee resolution or ordinance.

Such license shall be procured within 30 days after the date a dog or catis brought by the owner into the city, or any dog or cat four months of age kept for more than 30 days within the city limits. (Ord. 590, 1993)

6.04.080 Animal – Rabies inoculations.

It shall be the duty of the owner of any dog or cat which is more than four months of age kept in the city to have such dog or cat inoculated against rabies with a modified live virus type vaccine, and no license shall be issued for any dog unless the applicant exhibits a certificate of such inoculation by a veterinarian or, in the case of dogs owned by a kennel or pet shop, a statement of such inoculation signed and sworn to by the owner of that kennel or pet shop.

The certificate of inoculation or sworn statement must demonstrate that such vaccination is valid for immunity against rabies for the entire period for which the license is issued; however, if a veterinarian certifies to some physical condition of a dog which would prevent such inoculation for any period, no inoculation shall be required for the dog, and the license may be issued for that dog. (Ord. 590, 1993)

6.04.090 Issuance – Contents – Tags – Duplicates.

A. Upon payment to the City Clerk or designee of the required license fee as set by fee resolution or ordinance, the City Clerk or designee shall issue to the person a license and metal tag bearing the word “Sultan” and having thereon the year and number corresponding to that of the license and the stub.

B. The City Clerk or designee shall keep a record of each license which may be in the form of a stub upon which shall be recorded the essential facts of the license; the name, address and phone number of the owner. The sex, name sufficient information to identify the animal, the date and any other data deemed necessary or desirable to carry out the general purpose of this chapter.  Licenses are for a specific animal to a specific owner and are  not transferable between owners or animals.

C. If a license tag is lost, an owner may secure a duplicate tag from the City Clerk or designee on satisfactory proof of loss. (Ord. 590, 1993)

6.04.100 Fees.

A. Fees for the annual license for each shall be set by resolution. All charges and penalties paid in accordance with the terms of this chapter shall be paid to the Sultan City Clerk or designee.

B. All licenses shall expire on the first day of the following year in which the license is issued.

6.04.110 Impounding animals – When authorized.

Whenever any animal is found performing any of the activities described in this chapter, or has bitten any person or animal, an Animal Control Officer, police officer, any owner or any private person may impound it by immediately delivering such animal to the place designated for such impoundment.

The Animal Control Officer, upon receiving any animal, shall make a complete registry, entering the breed, color and sex of such animal and whether licensed. If licensed, they shall enter the name and address of the owner, and the number of the license tag..

Not later than two working days after the impounding of any animal at a City of Sultan facility, the owner shall be notified, or if the owner of the animal is unknown, written notice shall be posted for three days at the Sultan City Hall and/or Sultan Post Office describing the animal and the place and time of taking. The owner of any animal so impounded may reclaim such animal upon payment of the license fee, if unpaid, and all costs and charges incurred by the city for impounding and maintenance of the animal. (Ord. 590, 1993)
6.04.120 Redemption, destruction or adoption of unlicensed animals.

Unless an unlicensed animal or impounded animal  is redeemed by its owner from a City of Sultan facility within three working days after impoundment in a manner consistent with SMC 6.04.110, the animal may be destroyed or adopted in a manner consistent with SMC 6.04.130. If such animal has been impounded because of the biting of a person and does not have a vaccination which is valid for immunity against rabies at such time, such animal shall be kept in impoundment and quarantine for such period of time as is necessary to observe said dog for the required 10-day quarantine period commencing after the biting of a person. (Ord. 590, 1993)

The owner of any animal impounded at a Cityi of Sultan facility may reclaim such animal upon payment of the license fee, if unpaid, and all costs and charges incurred by the city for impounding and maintenance of the animal.
6.04.130 Impounded animals – Adoption conditions. 

The decision of whether to release an animal to an individual for the purposes of adoption shall be discretionary with the Animal Control Officer or his/her designee. In making the determination the Animal Control Officer or his/her designee shall base his decision on what is in the best interest of the animal and what is in the best interest of public safety. Factors which shall be considered include, but are not limited to, the age of the individual requesting adoption, the premises where the animal will be kept, condition, size and/or temperament of the animal. Dogs which have been declared dangerous under the provisions of Chapter 6.04 of this code or Chapter 16.08 RCW, or potentially dangerous under the provisions of Chapter 6.04 of this code, will not be available for adoption.

An animal may be redeemed by persons other than the owner only if the following qualifications are met:

A. That the animal is in good health, or that adequate provisions for medical care of the animal will be taken;

B. That the animal is not dangerous;

C. That the animal is immunized against rabies prior to adoption;

D. That the animal is licensed upon adoption if the owner lives within the city;(Ord. 590, 1993)

E.   The adoptive owner agrees to furnish proper care to the animal in accord with this chapter:

F.  Payment of required fees, including any medical care costs incurred during impoundment:

G.  The adoptive owner agrees to spay or neuter the animal if medically feasable  prior to completion of the adoption process.

6.04.140 Impounded animals –– Return to owner – Claiming impounded animals.

A.  Any impounded animal at a City of Sultan facility shall be released to the owner upon payment of impoundment, care and license fees unless in the discretion of the Animal Control Officer or his/her designee there is an ongoing investigation of a violation of this chapter or state law. The Animal Control Officer or his/her designee may release the animal to the owner’s authorized representative; full identification of the owner and their authorized representative must be provided to animal control prior to release.

B. The owner of any animal impounded at a City of Sultan facility may reclaim such animal upon payment of the license fee, if applicable, and all costs and charges incurred by the impound facility for the keeping and maintenance of the animal and may be subject to an impound fee payable to the city of Sultan as set by resolution of the city council whether or not the owner claims or retakes possession of the animal. (Ord. 919-06 § 1; Ord. 590, 1993)

C.  The owner of any animal impounded pending legal action pertaining to violations of this chapter and/or other judicial actions or hearings, pertaining to his/her ownership/responsibilities regarding the animal, shall be liable for all fees prescribed by fee schedule, upon conviction.

6.04.150 Charges for impound.

Charges for impounds will be established by resolution by the Sultan city council. (Ord. 703-99; Ord. 590, 1993)

6.04.160 Violation – Penalties generally.

A. Violations of or noncompliance with any provisions of this chapter is an offense which may result in the issuance of a citation by the Animal Control Officer or police officer, notwithstanding other charges or costs and/or remedies under this chapter.

B. Each day any person is in violation of this chapter is a separate offense.

C. The first two citations issued within a one-year period shall be an infraction. Any subsequent citation issued within the one-year period shall be deemed a misdemeanor.

D. The fine for an infraction shall be in the amount of $50.00. The process for contesting the citation is as designated on the back of the citation.

E. The penalty for a misdemeanor shall be set at a maximum of $1,000 and 90 days in jail.

F. In addition to any penalty imposed as provided by subsection (C) of this section, a court may order the impoundment and/or destruction of any dog found to be dangerous.

G. The citation shall be issued to the owner as defined in this chapter. (Ord. 638, 1995; Ord. 605, 1994; Ord. 590, 1993)

ATTACHMENT B

LEGISLATIVE MARK-UP VERSION

ORDINANCE NO. 1036-09 

Chapter 6.04

ANIMAL CONTROL

Sections:

6.04.010 Definitions.

6.04.020 Animal Control Officer – Powers and duties.

6.04.030 Prohibited activities.

6.04.032 Community event restrictions.

6.04.040 Right of entry and inspection.

6.04.050 Biting dogs.

6.04.060Declaration of potentially dangerous dog or dangerous dog -- Procedure and notification requirements..

6.04.070 Animal license – Required.

6.04.080 Animals – Rabies inoculations.

6.04.090 Issuance – Contents – Tags – Duplicates.

6.04.100 Fees.

6.04.110 Impounding Animals – When authorized.

6.04.120 Redemption, destruction or adoption of unlicensed animals.

6.04.130 Impounded animals – Adoption conditions.

6.04.140 Impounded animals –– Return to owner – Claiming impounded animals.

6.04.150 Charges for impound.

6.04.160 Violation – Penalties generally.

6.04.010 Definitions.

As used in this chapter, unless the context requires otherwise.

A. “Abandon” means leaving an animal for 24 hours or more without care, or dropping an animal on private property without the owner’s permission or in a public place.

B. “Animal” means any mammal, bird, reptile or amphibian.
B. 1 "Animal control officer" means any individual employed, contracted with, or appointed by the animal control authority for the purpose of aiding in the enforcement of this chapter or any other law or ordinance relating to the licensure of animals, control of animals, or seizure and impoundment of animals, and includes any state or local law enforcement officer or other employee whose duties in whole or in part include assignments that involve the seizure and impoundment of any animal.
B 2. 
Animal Control Authority.  Any person, firm, association or corporation appointed or authorized by the Mayor to enforce or assist in the enforcement of the provisions of this title.  The term shall specifically include, but not necessarily be limited to, any designated animal control officers, police officers, and employees of the animal shelter.
C. “Bail” means money or its equivalent deposited by the defendant to secure his appearance for an animal control ordinance offense.

D. “Dog” means any mammal of the canine family.

E. “Dog license” means a required license issued annually to each individual dog pursuant to the provisions of this chapter.

F. “Kennel” means the operation of any business in which four or more dogs of more than four months of age are kept on the premises, or the structure operated by the city in which impounded dogs are kept.

G. “Potentially dangerous dog” means any dog involved in an incident under investigation for:

1. An unprovoked bite of a person or other animal on either public or private property;

2. Chasing or approaching a person on public grounds in a menacing fashion or apparent attitude of attack;

3. An unprovoked attack on a domesticated animal.
"Potentially dangerous dog" means any dog that when unprovoked: 
1.
Inflicts bites on a human or a domestic animal either on public or private property, or 
2.
 chases or approaches a person upon the streets, sidewalks, or any public grounds in a menacing fashion or apparent attitude of attack, or any dog with a known propensity, tendency, or disposition to attack unprovoked, to cause injury, or to cause injury or otherwise to threaten the safety of humans or domestic animals.
H. “Dangerous dog” means any dog that has demonstrated a disposition or propensity to do an unfavored act harmful in its character to human beings or animals done in a hostile manner. This shall be construed, but not limited to any dog who:

1. Has inflicted severe injury on a human being without provocation; or

2. Has killed a domesticated animal without provocation; or

3. Has been previously found to be potentially dangerous, the owner having received written notice of such and the dog again aggressively bites, attacks, or endangers the safety of human beings or domestic animals.
"Dangerous dog" means any dog that 
1.
Inflicts severe injury on a human being without provocation on public or private property, or
2.
 Kills a domestic animal without provocation while the dog is off the owner's property, or 
3.
Has been previously found to be potentially dangerous because of injury inflicted on a human, the owner having received notice of such and the dog again aggressively bites, attacks, or endangers the safety of humans.
I. “Guard dog” means any dog which has been trained and is used for the purpose of protecting persons or property by exhibiting hostile and aggressive propensities or which attack on signal or command.

J. “Not a dangerous dog” means any dog under investigation as potentially dangerous may be determined to be not dangerous if the threat, injury, or damage was sustained by a person:

1. Committing a willful trespass on the owner’s property;

2. Tormenting, abusing, or assaulting the dog, or has done so in the past;

3. Committing or attempting to commit a crime.
Dogs Not Declared Dangerous Defined.  Dogs shall not be declared a dangerous dog if the threat, injury or damage was sustained by a person who at the time was
1.
Committing a willful trespass or other tort upon the premises occupied by the owner of the dog; or was

2.
Tormenting, abusing, or assaulting the dog, or has done so in the past; or was

3.
Committing or attempting to commit a crime
K. “Dog running at large” means any dog off or outside the premises of the owner not restrained by a rope, line, leash, chain, or other similar means. If a dog is not restrained by a tether of some kind, not engaged in supervised training, or not a working dog in the field, that dog shall be deemed at large.

L. “Owner” means any person who keeps, has custody of, possesses, harbors or exercises control over a dog or other animal, with the exception of veterinary hospitals and pet shops as defined in this section. In a family situation, such person is presumed to be the head of the household.

"Owner" means any person, firm, corporation, organization, or department possessing, harboring, keeping, having an interest in, or having control, custody or possession of an animal or by reason of the animal being seen residing consistently at a location, shall be presumed to be the owner
M. “Person” means an individual, partnership, company, association, or any other legal entity.

N. “Pet shop” means any person regularly engaged in the business of breeding or selling animals of any species.

O. “Public nuisance” means any dog which molests any passerby, bites a person or animal, habitually chases vehicles or persons, habitually attacks other animals traveling upon public grounds, damages or destroys property of persons other than the owner of the dog, scatters garbage and tips over garbage cans, habitually runs at large, disturbs the peace, comfort, health, or repose of any person of reasonable sensitivity by making loud, long, unnecessary or continuous noises.

P. “Veterinarian” means a practicing veterinarian licensed pursuant to the laws of the state to perform any of the acts set forth in RCW 18.92.105.

Q. “Veterinary hospital” means any business established, maintained and operated by a veterinarian which is operated for the diagnosis and treatment of diseases or injuries of animals.
R. “Severe injury” means any physical injury that results in broken bones or disfiguring marks.
"Severe injury" means any physical injury that results in broken bones or disfiguring lacerations requiring multiple sutures or cosmetic surgery.
S. “Confined” means being confined indoors, or in a securely enclosed and locked pen or structure, suitable to prevent the entry of young children and designed to prevent the animal from escaping, or in a securely fenced yard with a locked gate.
T. “Quarantine” means securing a dog on the owner’s premises with the approval of and under the supervision of a Animal Control Officer or police officer and not allowing said dog to run at large or to come in contact with any person or other animal or being placed in a veterinary hospital, or in the city impound kennel. (Ord. 590, 1993)
“Quarantine”.  Every animal which bites a person must be securely quarantined at the direction of the animal control authority for a period of ten (10) days.  At the discretion of the animal control officer, the quarantine may occur by:
1.
Securing the dog on the owner’s premises with the approval of and under the supervision of the Animal Control Authority or Police Officer and not allowing said dog to run at large or to come in contact with any person or other animal, or 

2.
Placing the dog in a veterinary hospital, or impounding it to an approved shelter for a period of at least ten (10) days.

3.
Such dog may not be transported outside of the city limits without the written permission of the Sultan Police Department.

U.
"Abatement" means the termination of any violation of this title by lawful and reasonable means as determined by the animal control officer in order that a person or persons presumed to be the owner of an animal comply with this chpater.
6.04.020 Animal Control Officer – Powers and duties.

The Animal Control Officer shall:

A. Have police power in the enforcement of all provisions of this chapter relating to the licensing and impounding of dogs and the citation of persons for violation of this chapter.

B. Establish a place where all dogs subject to impoundment may be kept and held safely and provided with proper and sufficient food, water and shelter.

C. Impound and keep safely any dog which is found doing any of the acts set forth in SMC 6.04.010, or any dog which is apparently abandoned.

D. Issue uniform animal control ordinance citations pursuant to this chapter and citations in complaints within the city, to appear as witnesses, and to perform all other acts necessary for enforcement of this chapter.

E. Investigate reports of biting dogs, animal neglect or abuse as set forth by this chapter. (Ord. 590, 1993)

6.04.030 Prohibited activities.

It is unlawful for any person to:

A. Interfere with or hinder an Animal Control and/or police officer while in the exercise of his duties.

B. Remove any detained animal from the city kennel, contract facility or a department vehicle without the consent of the police department or Animal Control Officer.

C. Refuse to allow an Animal Control or police officer to properly impound an animal.

D. Fail to prevent any animal from running at large or to allow an animal to be unleashed on public premises, property or right-of-way except in those areas specifically designated to permit animals.
E. Own a dangerous dog in contravention of this Chapter.
F. Own a dog that is deemed a public nuisance by being involved in three incidents within one year’s time.

G. Own any animal affected with a contagious disease who runs at large or is exposed in any public place whereby the health of man or beast may be affected, except that such animal may be removed from the premises for the owner or other person by a veterinarian, Animal Control Officer or police officer.

H. Own an animal not vaccinated with a modified live-virus vaccine for rabies within the past two years.

I. Own any animal for which he has failed to display a licence upon such animal when it is off the owner’s property, if such license is required under SMC 6.04.070.

J. Use or permit another to use an animal license or license identification not issued to such person for the specific animal.

K. Remove a license identification from any animal without the owner’s permission.

L. Make a false or misleading statement or representation regarding the ownership or right to custody or control of an animal.

M. Tease, tantalize or provoke any animal with the intent to cause fear or anger.

N. Fail to keep every female animal in heat confined in a manner that such female animal cannot come into contact with another animal except for planned breeding.

O. Allow an animal in a posted prohibited area.

P. Knowingly or negligently commit acts of cruelty to animals:

1. Under circumstances not amounting to first degree animal cruelty not defined under state law general acts of cruelty include but are not limited to:

a. To subject any animal under a person’s ownership, custody or control to neglect, defined as confinement without proper food, water and shelter.

b. To kill without legal privilege any animal under the ownership, custody, or control of another person.

2. For any person to overdrive, overload, drive when overloaded, overwork, torture, torment, deprive of necessary sustenance, cruelly beat, mutilate or cruelly kill or cause or procure any such cruel treatment of any animal while having the charge or custody of any such animals as owner or otherwise, or for any owner or person having the charge or custody of any animal to permit the animal to be subjected to any of the above acts.

3. Confine an animal within or on a motor vehicle at any location under such conditions as may endanger the health or well being of the animal, including but not limited to, extreme temperatures, lack of food, water or attention, or confinement with a dangerous animal.

4. For any person owning, having charge or custody of any animal, to deprive any such animal of necessary and adequate food for more than 36 hours and/or water for more than 24 hours.

5. For any person having charge, or custody of any animal, to deprive such animal of necessary, adequate, sanitary, and humane shelter from the elements.

6. Abandon an animal.

7. Failing to report striking an animal with a motor vehicle whether accidental or negligently.

Q. Allow the excesive accumulation of animal feces in any open area, run, cage or yard wherein animals are kept and to fail to remove or dispose of feces.

R.  Fail to remove the fecal matter deposited by his/her animal on public or private property of another before the owner and/or animal leaves the immediate area where the fecal matter was deposited.

S.  Fail to have in his/her possession the equipment means necessary to remove his/her animal’s fecal matter when accompanied by said animal on public property or public easement.

T.  Be in possession of property and knowingly permit frequent, continuous, and/or repetitive barking or noise made by any animal, which originates from the property and which unreasonable disturbs or interferes with the peace, comfort and repose of property owners or possessors.

U. Permit any animal to damage public property or the private property of another.   
V.  Fail to make an appearance in court pursuant to a uniform animal control complaint and the provisions of this chapter or fail to appear pursuant to an order of the court in such matter under this chapter. (Ord. 590, 1993) 
W.  Violation of any of the provisions of this section shall constitiute a misdemeanor under Section 6.04.160(E)
6.04.032 Community event restrictions.

A. It shall be unlawful for an owner to allow any dog, other pets, or other domestic animals to stray and/or enter with or without a leash or other means of restraint upon any street right-of-way, park, playfield, water front or other property designated by the city as a community event. The special event permit shall set out the name of the community event, its dates, and times and the area where dogs, other pets or other domestic animals may not stray or enter. 

B. Notwithstanding the restrictions set forth in subsection (A) of this section, it shall not be unlawful for dogs, pets, or domestic animals to enter in the following circumstances:

1. As service or seeing-eye dogs;

2. As certified canine enforcement teams;

3. As parade day or community event participants in an organized activity of the parade of community events between the hours of 8:00 a.m and 1:00 p.m.;

4. As animals used by community event vendors approved by the city and event organizers that provide animal rides, animal performances, or attractions.

C. Notices. Nothing herein shall be determined to require the posting to exclude any dogs, other pets, or other domestic animals; provided, however, that such postings be undertaken at the discretion of the city. (Ord. 844-04 §§ 1, 2)

6.04.040 Right of entry and inspection.

A. Pursuant to consent of the owner or occupant of any premises an Animal Control Officer or police officer may enter and inspect said premises to determine compliance with the provisions of this chapter.

B. An Animal Control Officer or police officer may enter the private property of another in the absence of the owner or occupant when in their judgement an animal on such premises needs immediate assistance or to prevent its death or serious injury.

C. An Animal Control Officer or police officer may enter the private property of another to enforce this chapter with a search warrant or when otherwise authorized by law.

D. An Animal Control Officer or police officer is authorized to remove any animal from a motor vehicle, at any location, when they reasonably believe it is confined in such conditions which endanger the health and well being of the dog. The animal shall be removed and impounded with the removing officer leaving written notice of the removal and impound, and the officer’s name, in a secure and conspicuous location or inside the vehicle.

E. An Animal Control Officer or police officer may enter the private property of another, with or without a warrant, when in hot pursuit to take possession of any animal observed at large.

F. An Animal Control Officer or police officer may enter the private property of another and remove a dog which is creating a public nuisance. (Ord. 590, 1993)

G.
An Animal Control Officer or police officer may enter the private property of another and remove a dog acting as a dangerous or potentially dangerous dog.

6.04.050 Biting dogs.

A. Any owner of a dog, any person who is bitten by a dog or any doctor, veterinarian or hospital which has information that a person has been bitten by a dog shall immediately report such bite, giving the name and address of the bitten person if known to him.

B. The owner of a dog alleged to have bitten a person must produce valid certification of a current rabies vaccine or be quarantined as described in this chapter for a period of at least 10 days. Such dog may not be transported outside the city limits without the written permission of the police department. (Ord. 590, 1993)

6.04.060 Declaration of potentially dangerous dog or dangerous dog -- Procedure and notification requirements. 

A. The animal control officer shall identify and classify potentially dangerous dogs and dangerous dogs. The agency may find and declare an animal potentially dangerous or dangerous if the animal control officer has probable cause to believe that the animal falls within the definitions set forth in SMC 6.04.010(G) or SMC 6.04.010(H). Probable cause may be based upon: 


1. The written statement of a citizen who is willing to testify that he or she witnessed the animal acting in a manner which causes it to fall within the definition of SMC 6.04.010(G) or SMC 6.04.010(H); or


2.   Actions of the dog witnessed by any animal control officer or law enforcement officer; or


3.  Other substantial evidence. 


B.  Upon declaring a dog potentially dangerous or dangerous under subsection (1) of this section, the animal control officer shall prepare a written notice that the dog is dangerous or potentially dangerous. At a minimum, the notice shall state:


1.  A description of the dog including breed, color, sex and license number, if known;


2.  The name and address of the owner, if known;


3.  The location of the animal if not in the custody of the owner;


4.  The facts upon which the notice is based; 


5.  The requirements for containment and restraint of the dog, if applicable, as determined by the animal control officer, that the requirements for containment and restraint shall be complied with immediately upon receipt of the notice and that failure to comply with the requirements of containment and restraint shall result in the immediate confiscation and impoundment of the dog, pursuant to SMC 6.04.067; 


6.  The criminal penalty for violation of the requirements for containment and restraint imposed by the animal control officer, including a statement advising that if the requirements are not timely met, the animal control officer shall have the authority to issue a criminal citation or report such noncompliance to the office of the prosecuting attorney, which shall also have authority to issue a criminal citation, and that if the dog is declared potentially dangerous, similar incidents in the future could result in the dog being declared dangerous pursuant to Section 6.04.010(U); and


7.  A statement advising:


(a) that the notice may be appealed to the city hearing examiner as specified in SMC 2.02.125; and


(b) that the failure to file a timely and complete appeal will constitute a waiver of all rights to an appeal under city code; and

8.  A statement that the notice constitutes a final determination that the dog is either potentially dangerous or dangerous. 


C.  The notice shall be served on the owner by one of the following methods:


1.  Certified mail to the owner's last known address. The service shall be deemed complete upon the third day following the day upon which the notice was placed in the mail; or


2.  Personal service. If the declaration is personally served, proof of personal service of the declaration shall be made by a written declaration under penalty of perjury executed by the person effecting service, declaring time, date and manner in which service was made; or


3.  If the owner cannot be located as provided in paragraph (1) or (2) of this subsection, by publication in a newspaper of general circulation. The service shall be deemed complete 14 days following the day upon which the notice was published. 

6.04.061 Appeal of notice of potentially dangerous or dangerous dog. 

A.  Any owner of a dog which has been declared potentially dangerous or dangerous by the animal control officer pursuant to SMC 6.04.060 may appeal the declaration to the Sultan city hearing examiner pursuant to the provisions of SMC 2.02.125.


B.  The enforcement stay contained in SMC 2.02.125(3) shall not apply to the declaration that a dog is potentially dangerous or dangerous, except that no dog declared potentially dangerous or dangerous shall be destroyed as provided by this chapter during the pendency of an appeal as provided herein.


C.  At the hearing, the animal control officer shall have the burden of proving the dog declared dangerous or potential dangerous falls within the definition of SMC 6.04.010(H) and (G), which burden shall be met by a preponderance of the evidence.


D.  The decision of the hearing examiner shall be final and conclusive with an optional right of reconsideration as provided in SMC 2.02.167 and may then be reviewable by an action for writ of review filed in Snohomish County superior court as provided in chapter 2.02 SMC. 
6.04.062 Certification of registration of a dangerous dog required. 

A. It shall be unlawful for a person or persons to keep, own or otherwise maintain a dangerous dog in the City without a certificate of registration issued under this section.


B. Following the declaration of dangerous dog, the owner of a dangerous dog must obtain a certificate of registration for the dog with the licensing authority within fifteen days as provided in this section. 


C.  The licensing authority is authorized to issue a certificate of registration to the owner of a dangerous dog upon payment of a $200 registration fee and if the owner presents sufficient evidence of the following: 


1.  A proper enclosure of a dangerous dog; 


2.  Either: 


(a) a surety bond issued by a surety insurer qualified under chapter 48.28 RCW and in a form acceptable to the licensing authority in the sum of at least $250,000, payable to any person injured by the dangerous dog; or 


(b) a policy of liability insurance, such as homeowner's insurance, issued by an insurer qualified under Title 48 RCW and in a form acceptable to the licensing authority in the amount of at least $250,000, insuring the owner for any personal injury inflicted by the dangerous dog; 


3.  That the dog has been microchipped; 


4.  That the dog has been licensed; and 


5.  That the dog has been neutered or spayed. 

6.04.063 Term of certificate of registration. 
The term for a certificate of registration issued pursuant to SMC 6.04.062 is one year from the date of issuance or until the dog is moved to another address, whichever is less. Renewal applications for the certificate of registration must contain sufficient evidence of the information required in SMC 6.04.062 as well as payment of the application fees. 

6.04.064 Potentially dangerous dog -- Confinement on and off premises of owner. 
It shall be unlawful for the owner of a potentially dangerous dog:


A.
To suffer or permit the dog to be on the property where the owner resides and outside the owner's dwelling unless the dog is contained by a secure fence or under control; or 


B.  To suffer or permit the dog to leave the property where the owner resides unless the dog is under control and securely muzzled. The muzzle shall be worn in a manner which will not cause injury to the dog or interfere with its vision or respiration but shall prevent it from biting any person or animal. 

6.04.065 Dangerous dog -- Confinement off premises of owner. 
It shall be unlawful for the owner of a dangerous dog to suffer or permit the dog to be outside the proper enclosure of a dangerous dog unless the dog is securely muzzled and under control. The muzzle shall be worn in a manner which will not cause injury to the dog or interfere with its vision or respiration but shall prevent it from biting any person or animal. 

6.04.066 Duty of owner to notify animal control officer of change in status of potentially dangerous or dangerous dog. 

A.  The owner of a potentially dangerous or dangerous dog shall immediately notify the animal control officer when the dog: 


1.  Is loose or unconfined off the premises of the owner; 


2.  Has bitten or injured a human being or another animal; 


3.  Is sold, given away, or moved to another address; or 


4.  Dies. 

B.  If a potentially dangerous or dangerous dog is sold, given away, or moved to another location, the owner shall provide the name, address, and telephone number of the new owner, or the address and telephone number of the new location, to the animal control officer prior to moving the dog, whether within or outside of the City. All requirements of this chapter must be met by the new owner prior to moving the dog if the dog remains within the City. If the dog is retained by the same owner, but moved to another address, the requirements of this chapter must be met prior to moving the dog.


C.  If a potentially dangerous or dangerous dog dies, the owner shall supply to the animal control officer within 30 days of death, a veterinarian certificate of death or other proof that the dog has died. 

6.04.067 Potentially dangerous and dangerous dog -- Confiscation -- Conditions -- Penalties for owners of dogs that attack -- Dog Fights, penalty. 

A.  Any potentially dangerous dog shall be immediately confiscated by the animal control officer if: 


1.  The dog is either not contained by a secure fence or under control while on the property where the owner resides and outside of the owner's dwelling; or


2.  The dog is off the property where the owner resides, and the dog is either not under control or not securely muzzled. In addition, the owner shall be guilty of a misdemeanor punishable in accordance with RCW 9A.20.021. 


B.  Any dangerous dog shall be immediately confiscated by the animal control officer if: 


1.  The dog is not validly registered pursuant to SMC 6.04.062; 


2.  The owner does not maintain continuous liability insurance coverage or surety bond required under SMC 6.04.062; or


3.  The dog is not in a proper enclosure of a dangerous dog and either not under control or not securely muzzled. In addition, the owner shall be guilty of a gross misdemeanor punishable in accordance with RCW 9A.20.021. 


C.  If a dog is confiscated under section (A) or (B) above, the animal control officer must serve notice pursuant to this chapter upon the dog owner within seventy-two hours of the confiscation, specifying the reason for the confiscation of the potentially dangerous or dangerous dog, that the owner is responsible for redemption of the dog pursuant to SMC 6.04.120, and that the dog will be destroyed in an expeditious and humane manner if the deficiencies for which the dog was confiscated are not corrected within fifteen calendar days of the receipt of the notification. The animal control officer shall destroy the confiscated potentially dangerous or dangerous dog in an expeditious and humane manner if any deficiencies required by the notice are not corrected within fifteen days of service of the notification.


D.  Any dog which threatens the safety of any animal or person, whether designated as potentially dangerous or dangerous, may be immediately confiscated by the animal control officer prior to a notice being served pursuant to SMC 6.04.060. Within seventy-two hours of the confiscation, the animal control officer shall serve notice under SMC 6.04.060 on the owner. If the requirements included in the notice are satisfied and the dog is redeemed pursuant to SMC 6.04.120, the dog shall be released. The animal control officer shall destroy the confiscated dog in an expeditious and humane manner if the requirements included in the subsequent notice are not satisfied or the dog is not redeemed within fifteen calendar days of the notification. 


E.  If a potentially dangerous dog of an owner with a prior conviction under this chapter attacks or bites a person or a domestic animal, the dog's owner is guilty of a misdemeanor, punishable in accordance with RCW 9A.20.021. It is an affirmative defense that the defendant must prove by a preponderance of the evidence that he or she was in compliance with the requirements for ownership of a potentially dangerous dog pursuant to this chapter and the person or domestic animal attacked or bitten by the defendant's dog trespassed on the defendant's real or personal property or provoked the defendant's dog without justification or excuse. 


F.  If a dangerous dog of an owner with a prior conviction under this chapter attacks or bites a person or another domestic animal, the dog's owner is guilty of a class C felony, punishable in accordance with RCW 9A.20.021. It is an affirmative defense that the defendant must prove by a preponderance of the evidence that he or she was in compliance with the requirements for ownership of a dangerous dog pursuant to this chapter and the person or domestic animal attacked or bitten by the defendant’s dog trespassed on the defendant’s real or personal property or provoked the defendant’s dog without justification or excuse. In addition, the dangerous dog shall be immediately confiscated by the animal control officer, placed in quarantine for the proper length of time, and thereafter destroyed in an expeditious and humane manner. 


G.  The owner of any dog that aggressively attacks and causes severe injury or death of any human, whether or not the dog has previously been declared potentially dangerous or dangerous, shall be guilty of a class C felony punishable in accordance with RCW 9A.20.021. It is an affirmative defense that the defendant must prove by a preponderance of the evidence that the human severely injured or killed by the defendant’s dog: 


1.  Trespassed on the defendant’s real or personal property which was enclosed by fencing suitable to prevent the entry of small children and designed to prevent the dog from escaping and marked with clearly visible signs warning people , including children, not to trespass and to beware of dog; or 


2.  Provoked the defendant’s dog without justification or excuse on the defendant’s real or personal property which was enclosed by fencing suitable to prevent the entry of small children and designed to prevent the dog from escaping and marked with clearly visible signs warning people, including children, not to trespass and to beware of dog. In such a prosecution, the state has the burden of showing that the owner of the dog either knew or should have known that the dog was potentially dangerous as defined in this chapter. The state may not meet its burden of proof that the owner should have known the dog was potentially dangerous solely by showing the dog to be a particular breed or breeds. In addition, the dog shall be immediately confiscated by the animal control officer, quarantined, and upon conviction of the owner destroyed in an expeditious and humane manner. 

H.  Any person entering a dog into a dog fight is guilty of a class C felony punishable in accordance with RCW 9A.20.021. 










6.04.070 Animal license – Required.

Any person owning a dog or cat shall procure a license for each and such animal each fiscal year or any part thereof and pay a fee as required by the city’s adopted fee resolution or ordinance.

Such license shall be procured within 30 days after the date a dog or catis brought by the owner into the city, or any dog or cat four months of age kept for more than 30 days within the city limits. (Ord. 590, 1993)

6.04.080 Animal – Rabies inoculations.

It shall be the duty of the owner of any dog or cat which is more than four months of age kept in the city to have such dog or cat inoculated against rabies with a modified live virus type vaccine, and no license shall be issued for any dog unless the applicant exhibits a certificate of such inoculation by a veterinarian or, in the case of dogs owned by a kennel or pet shop, a statement of such inoculation signed and sworn to by the owner of that kennel or pet shop.

The certificate of inoculation or sworn statement must demonstrate that such vaccination is valid for immunity against rabies for the entire period for which the license is issued; however, if a veterinarian certifies to some physical condition of a dog which would prevent such inoculation for any period, no inoculation shall be required for the dog, and the license may be issued for that dog. (Ord. 590, 1993)

6.04.090 Issuance – Contents – Tags – Duplicates.

A. Upon payment to the City Clerk or designee of the required license fee as set by fee resolution or ordinance, the City Clerk or designee shall issue to the person a license and metal tag bearing the word “Sultan” and having thereon the year and number corresponding to that of the license and the stub.

B. The City Clerk or designee shall keep a record of each license which may be in the form of a stub upon which shall be recorded the essential facts of the license; the name, address and phone number of the owner. The sex, name sufficient information to identify the animal, the date and any other data deemed necessary or desirable to carry out the general purpose of this chapter.  Licenses are for a specific animal to a specific owner and are  not transferable between owners or animals.
C. If a license tag is lost, an owner may secure a duplicate tag from the City Clerk or designee Animal Control Officer on satisfactory proof of loss. (Ord. 590, 1993)
6.04.100 Fees.

A. Fees for the annual license for each shall be set by resolution. All charges and penalties paid in accordance with the terms of this chapter shall be paid to the Sultan City Clerk or designee.

B. All licenses shall expire on the first day of the following year in which the license is issued.

C.
6.04.110 Impounding animals – When authorized.

Whenever any animal is found performing any of the activities described in this chapter, or has bitten any person or animal, an Animal Control Officer, police officer, any owner or any private person may impound it by immediately delivering such animal to the place designated for such impoundment.

The Animal Control Officer, upon receiving any animal, shall make a complete registry, entering the breed, color and sex of such animal and whether licensed. If licensed, they shall enter the name and address of the owner, and the number of the license tag..

Not later than two working days after the impounding of any animal at a City of Sultan facility, the owner shall be notified, or if the owner of the animal is unknown, written notice shall be posted for three days at the Sultan City Hall and/or Sultan Post Office describing the animal and the place and time of taking. The owner of any animal so impounded may reclaim such animal upon payment of the license fee, if unpaid, and all costs and charges incurred by the city for impounding and maintenance of the animal. (Ord. 590, 1993)
6.04.120 Redemption, destruction or adoption of unlicensed animals.

Unless an unlicensed animal or impounded animal  is redeemed by its owner from a City of Sultan facility within three working days after impoundment in a manner consistent with SMC 6.04.110, the animal may be destroyed or adopted in a manner consistent with SMC 6.04.130. If such animal has been impounded because of the biting of a person and does not have a vaccination which is valid for immunity against rabies at such time, such animal shall be kept in impoundment and quarantine for such period of time as is necessary to observe said dog for the required 10-day quarantine period commencing after the biting of a person. (Ord. 590, 1993)
The owner of any animal impounded at a Cityi of Sultan facility may reclaim such animal upon payment of the license fee, if unpaid, and all costs and charges incurred by the city for impounding and maintenance of the animal.
6.04.130 Impounded animals – Adoption conditions. 
The decision of whether to release an animal to an individual for the purposes of adoption shall be discretionary with the Animal Control Officer or his/her designee. In making the determination the Animal Control Officer or his/her designee shall base his decision on what is in the best interest of the animal and what is in the best interest of public safety. Factors which shall be considered include, but are not limited to, the age of the individual requesting adoption, the premises where the animal will be kept, condition, size and/or temperament of the animal. Dogs which have been declared dangerous under the provisions of Chapter 6.04 of this code or Chapter 16.08 RCW, or potentially dangerous under the provisions of Chapter 6.04 of this code, will not be available for adoption.
An animal may be redeemed by persons other than the owner only if the following qualifications are met:

A. That the animal is in good health, or that adequate provisions for medical care of the animal will be taken;

B. That the animal is not dangerous;

C. That the animal is immunized against rabies prior to adoption;

D. That the animal is licensed upon adoption if the owner lives within the city;(Ord. 590, 1993)
E.   The adoptive owner agrees to furnish proper care to the animal in accord with this chapter:
F.  Payment of required fees, including any medical care costs incurred during impoundment:
G.  The adoptive owner agrees to spay or neuter the animal if medically feasable  prior to completion of the adoption process.
6.04.140 Impounded animals –– Return to owner – Claiming impounded animals.


A.  Any impounded animal at a City of Sultan facility shall be released to the owner upon payment of impoundment, care and license fees unless in the discretion of the Animal Control Officer or his/her designee there is an ongoing investigation of a violation of this chapter or state law. The Animal Control Officer or his/her designee may release the animal to the owner’s authorized representative; full identification of the owner and their authorized representative must be provided to animal control prior to release.

B. The owner of any animal impounded at a City of Sultan facility may reclaim such animal upon payment of the license fee, if applicable, and all costs and charges incurred by the impound facility for the keeping and maintenance of the animal and may be subject to an impound fee payable to the city of Sultan as set by resolution of the city council whether or not the owner claims or retakes possession of the animal. (Ord. 919-06 § 1; Ord. 590, 1993)
C.  The owner of any animal impounded pending legal action pertaining to violations of this chapter and/or other judicial actions or hearings, pertaining to his/her ownership/responsibilities regarding the animal, shall be liable for all fees prescribed by fee schedule, upon conviction.
6.04.150 Charges for impound.

Charges for impounds will be established by resolution by the Sultan city council. (Ord. 703-99; Ord. 590, 1993)

6.04.160 Violation – Penalties generally.

A. Violations of or noncompliance with any provisions of this chapter is an offense which may result in the issuance of a citation by the Animal Control Officer or police officer, notwithstanding other charges or costs and/or remedies under this chapter.

B. Each day any person is in violation of this chapter is a separate offense.

C. The first two citations issued within a one-year period shall be an infraction. Any subsequent citation issued within the one-year period shall be deemed a misdemeanor.

D. The fine for an infraction shall be in the amount of $50.00. The process for contesting the citation is as designated on the back of the citation.

E. The penalty for a misdemeanor shall be set at a maximum of $1,000 and 90 days in jail.

F. In addition to any penalty imposed as provided by subsection (C) of this section, a court may order the impoundment and/or destruction of any dog found to be dangerous.

G. The citation shall be issued to the owner as defined in this chapter. (Ord. 638, 1995; Ord. 605, 1994; Ord. 590, 1993)

Attachment C
RCW 16.08.080

Dangerous dogs — Notice to owners — Right of appeal — Certificate of registration required — Surety bond — Liability insurance — Restrictions. (1) Any city or county that has a notification and appeal procedure with regard to determining a dog within its jurisdiction to be dangerous may continue to utilize or amend its procedure. A city or county animal control authority that does not have a notification and appeal procedure in place as of June 13, 2002, and seeks to declare a dog within its jurisdiction, as defined in subsection (7) of this section, to be dangerous must serve notice upon the dog owner in person or by regular and certified mail, return receipt requested.
(2) The notice must state: The statutory basis for the proposed action; the reasons the authority considers the animal dangerous; a statement that the dog is subject to registration and controls required by this chapter, including a recitation of the controls in subsection (6) of this section; and an explanation of the owner's rights and of the proper procedure for appealing a decision finding the dog dangerous.
(3) Prior to the authority issuing its final determination, the authority shall notify the owner in writing that he or she is entitled to an opportunity to meet with the authority, at which meeting the owner may give, orally or in writing, any reasons or information as to why the dog should not be declared dangerous. The notice shall state the date, time, and location of the meeting, which must occur prior to expiration of fifteen calendar days following delivery of the notice. The owner may propose an alternative meeting date and time, but such meeting must occur within the fifteen-day time period set forth in this section. After such meeting, the authority must issue its final determination, in the form of a written order, within fifteen calendar days. In the event the authority declares a dog to be dangerous, the order shall include a recital of the authority for the action, a brief concise statement of the facts that support the determination, and the signature of the person who made the determination. The order shall be sent by regular and certified mail, return receipt requested, or delivered in person to the owner at the owner's last address known to the authority.
     (4) If the local jurisdiction has provided for an administrative appeal of the final determination, the owner must follow the appeal procedure set forth by that jurisdiction. If the local jurisdiction has not provided for an administrative appeal, the owner may appeal a municipal authority's final determination that the dog is dangerous to the municipal court, and may appeal a county animal control authority's or county sheriff's final determination that the dog is dangerous to the district court. The owner must make such appeal within twenty days of receiving the final determination. While the appeal is pending, the authority may order that the dog be confined or controlled in compliance with RCW 16.08.090. If the dog is determined to be dangerous, the owner must pay all costs of confinement and control.

     (5) It is unlawful for an owner to have a dangerous dog in the state without a certificate of registration issued under this section. This section and RCW 16.08.090 and 16.08.100 shall not apply to police dogs as defined in RCW 4.24.410.

     (6) Unless a city or county has a more restrictive code requirement, the animal control authority of the city or county in which an owner has a dangerous dog shall issue a certificate of registration to the owner of such animal if the owner presents to the animal control unit sufficient evidence of:
     (a) A proper enclosure to confine a dangerous dog and the posting of the premises with a clearly visible warning sign that there is a dangerous dog on the property. In addition, the owner shall conspicuously display a sign with a warning symbol that informs children of the presence of a dangerous dog;
     (b) A surety bond issued by a surety insurer qualified under chapter 48.28 RCW in a form acceptable to the animal control authority in the sum of at least two hundred fifty thousand dollars, payable to any person injured by the dangerous dog; or
     (c) A policy of liability insurance, such as homeowner's insurance, issued by an insurer qualified under Title 48 RCW in the amount of at least two hundred fifty thousand dollars, insuring the owner for any personal injuries inflicted by the dangerous dog.


     (7)(a)(i) If an owner has the dangerous dog in an incorporated area that is serviced by both a city and a county animal control authority, the owner shall obtain a certificate of registration from the city authority;
     (ii) If an owner has the dangerous dog in an incorporated or unincorporated area served only by a county animal control authority, the owner shall obtain a certificate of registration from the county authority;
     (iii) If an owner has the dangerous dog in an incorporated or unincorporated area that is not served by an animal control authority, the owner shall obtain a certificate of registration from the office of the local sheriff.
     (b) This subsection does not apply if a city or county does not allow dangerous dogs within its jurisdiction.
(8) Cities and counties may charge an annual fee, in addition to regular dog licensing fees, to register dangerous dogs.
(9) Nothing in this section limits a local authority in placing additional restrictions upon owners of dangerous dogs. This section does not require a local authority to allow a dangerous dog within its jurisdiction. 

Severability -- 1987 c 94: See note following RCW 16.08.070
[2002 c 244 § 2; 1989 c 26 § 3; 1987 c 94 § 2.]
SULTAN CITY COUNCIL 

AGENDA COVER SHEET

ITEM NO:
D - 1
DATE:
May 14, 2009
SUBJECT:
Parking Zones
CONTACT PERSON:
Public Works Director Dunn

ISSUE:
The issue before the Council is the review of the proposed Parking Resolution 09-__, attachment A, and to discuss any changes that citizen’s, staff, or Council would like to recommend. Attachment A is the Proposed Parking Resolution with legislative markups shown from Resolution 07-20.

STAFF RECOMMENDATION:

Review and suggest additional changes that need to be incorporated into the parking resolution.

ADDING:
1. Commercial Loading Zones (Max 30 minutes):

2. Loading Zone on 5th Street from Main south 60 feet. Provides the 30 minute commercial loading zones adjacent to the Past Time Tavern on 5th Street.

3. No Parking Zones:

Timber
141st Street SE No Parking on North side of street

Ridge

143rd Street SE No Parking on South side of street

Area

142nd Place SE No Parking in street




143rd Place SE No Parking on South side of street

Wildwood
328th Avenue SE No Parking between Lots 4 and 5

Place -
133rd Place SE No Parking on North side of street

Skoglund
135th Place SE No Parking on South side of street

DELETING:

Loading Zone on 5th Street from Main north 100 feet, contacted Lee Wilson owner of Larry’s Auto Store, this zone is not longer needed for the truck that delivered to Ed’s True Value (no longer in business) and Larry’s Auto Store (receive night deliveries).

SUMMARY:

Through 2008 and 2009 the Sultan citizens and business owners have brought suggestions to the staff and council’s attention that may improve or eliminate parking issues. The City has also accepted new plats. As the City prepares for new residents the streets and needed signage including any restriction are being reviewed. Two new developments that require parking signage are Wildwood Place (Skoglund) access from 132nd Street SE and Timber Ridge access from Sultan Basin Road.

BACKGROUND:

Parking in the City of Sultan right of way issues have been presented to the City Council on several occasions by citizens through out the years. Annually or bi-annually, City Staff present to the Council changes to the Parking Resolution from the comments received from citizens, council and staff.

Parking issues need to be addressed when additions of new communities within Sultan bring new streets.

FISCAL IMPACT:

Not applicable:  The City of Sultan owns the necessary signs for posting additional “No Parking” zones that may be added in the revised resolution.

The parking recommendations, including signs for the new developments, are purchased and installed by the developer the first time, then the City Public Works Staff maintains the signs.

ALTERNATIVES:

1) Leave Resolution 07-20 as it reads with no changes.

2) Add any reasonable suggested changes that have come up in open dialogue. 

COUNCIL MOTION:
Direct Staff to bring a revised Parking Resolution to City Council on May 28, 2009.

ATTACHMENTS:

Attachment A
Proposed Parking Resolution 09-__ (legislative markups)

Attachment B
SMC 10.12.040

Attachment C
SMC 10.12.150

SULTAN WASHINGTON

RESOLUTION 09-____
A RESOLUTION ESTABLISHING PARKING ZONES

WITHIN THE CITY OF SULTAN

WHEREAS, Ordinance 470 requires parking zones and restrictions to be established by resolution,

NOW, THEREFORE, BE IT RESOLVED BY THE CITY COUNCIL OF THE CITY OF SULTAN that the parking zones and restrictions shall be as follows:

NO PARKING ZONES:

CITY WIDE
-
30 feet from a stop sign



-
20 feet from a crosswalk


-
In front of mailboxes


-
15 feet both directions from a fire hydrant


1st STREET
-
West side from Main Street extending 135 feet north 


3rd STREET
-
West side from Alder Street south to the alley


4th STREET
-
East and west sides from US 2 extending 25 feet north


4th STREET
-
East side from High Avenue to Willow Avenue


4th STREET
-
West side starting 550 feet North of High Avenue and then extending



to Willow Avenue


5th STREET
- West side between US 2 & Main Street


5th STREET
- Fir Ave north to High Ave, East and West sides


7th STREET
-
East & West sides from Fir Avenue to High Avenue


8th STREET
-
East & West sides from Main Street to north end of 8th Street at High School Gate

124th Street SE
-
Within City limits


132nd Street SE
-
Rice (339th) to Sultan Basin Road (323rd)


138th STREET SE
-
North side


BEECH COURT
-
West or south side


CEDAR COURT
- Turn around at south end


DOGWOOD COURT
- Hammerhead at south end


DYER ROAD
- Turnaround at east end


ELM AVENUE
-
South side from 8th Street east to culdesac

FIR AVENUE
- 3rd to 4th either side


FIR AVENUE
-
North side from 4th Street to 8th Street


FIR AVENUE
- In culdesac at east end


FIRST STREET
- Eastside extending 50’ north of Main


GOHR ROAD
-
South side from Willow to Wisteria


GOHR ROAD
-
Both sides from Wisteria to end of 311th SE


HIATT COURT
-
West side from Kessler Avenue south


HIGH AVENUE
-
South side from 4th Street to 8th Street


KESSLER DRIVE
-
East side from Merea to Perkins Way


E. KESSLER DR
-
North side of the street from Sultan Basin Road to Merea


LOVES HILL DR
-
East side of the street 


MAIN STREET
-
South side from 1st Street to 3rd Street


MEREA DRIVE
-
East side of the street


PERKINS WAY
-
South side of the street


PORTER LANE
- North Park on pavement


RICE (339th) RD
-
South of US 2 to Sultan-Startup Road


SALMON RUN
-
100’ north of High Avenue either side


SKYWALL DRIVE
-
Both sides of Road south of RR Tracks through first 90o turn


US 2
-
South side from Street extending west to Sultan River Bridge


US 2
-
North side from Main Street East to 10th Street


SULTAN BASIN RD
-
US 2 to City Limits


WILLOW AVENUE
-
South side from First to Fourth


WILLOW AVENUE
-
North and south sides from 4th to 310th/High School


WISTERIA AVENUE
-
North and south sides from Gohr Road to 310th Avenue SE


YEW AVENUE
-
North side

YEW AVENUE
- In turnaround at west end


141st Street SE

North side of steet


143rd Street SE

South side of street


142nd Place SE

In Street/On Pavement


143rd Place SE

South side of street


328th Avenue SE

Between Lots 4 and 5


133rd Place SE

North side of street


135th Place SE

South side of street

EMERGENCY SERVICE PARKING

6th STREET
-
West side extending 100 feet north of Main Street


ALDER AVE
-
North side extending 200 feet east from 3rd Street
SCHOOL BUS LOADING ZONES:


DATE AVENUE
-
North side from 4th Street extending east to east of school driveway



Between the hours of 8:30 AM and 9:30 AM; 3:30 PM and 4:30 PM


HIGH AVENUE
-
North side from 200 block to 4th Street




Between the hours of 7:15 AM and 7:45 AM; 1:45 PM and 2:30 PM

SCHOOL CHILDREN LOADING ZONES – 15 MINUTE PARKING:


4th STREET
-
East side from Date Avenue extending 200 feet north




Between the hours of 8:30 AM and 9:30 AM; 3:30 PM and 4:30 PM

COMMERCIAL LOADING ZONES – 30 minute Parking
:


3rd STREET
-
West side from Main Street extending 100 feet south


5th Stret

West side from Main Street extending 60 feet south
TRANSIT BUS LOADING ZONES:


1st STREET
-
East and west sides starting 90 feet south of High Avenue extending 50 feet


4th STREET
-
East side from Alder extending 70 feet south


4th STREET
-
West side from Main Street extending 50 feet north


4th STREET
-
West side starting 80 feet south of Date Avenue extending 50 feet south


8th STREET
-
West side from Fir Avenue extending 50 feet south


8th STREET
-
East side starting 25 feet north of Fir Avenue extending 50 feet north


8th STREET
-
East and west sides from Alder Avenue extending 50 feet north


HIGH AVENUE
-
North side west at 7th Street extending 50 feet west


HIGH AVENUE
-
South side West of 8th Street extending 50 feet west


MAIN STREET
-
North side east of 8th Street as designated by turnout


DATE AVENUE
-
North side 125 feet west of 4th Street extending 50 feet west

TIME LIMIT ZONES:
Between the hours of 8:00 AM and 6:00 PM


15 Minute Zone:
3rd Street
-
East side 1st two parking spaces north of Main Street



4th Street
-
East and west sides starting 25 feet north of US 2 to Main Street



Main Street
-
East of 4th Street 1st two parking spaces on south side


30 Minute Zone:
US 2
-
South side starting 210 feet west of 10th Street extending to Main Street intersection


2 Hours Zone:
Main Street
-
South side from 3rd Street to 4th Street



Main Street
-
North side from 3rd Street to 6th Street



Main Street
-
North side starting 35 feet east of 6th Street and extending east 75 feet

SPECIAL PARKING ZONES

ADA parking is as posted on streets throughout the City.

3 Spaces in 319 Main Street Parking Lot for Visitor Information Center as Posted

Parking Lot at 320 Main Street for Sultan Chiropractic and Visitor Information Center as Posted.

PASSED AND ADOPTED this 23rd day of Augus 2007






Benjamin Tolson, Mayor

ATTEST:

Laura J. Koenig, City Clerk/Treasurer

Approved as to form:

Thom Graafstra, City Attorney

SULTAN CITY COUNCIL 

AGENDA ITEM COVER SHEET

ITEM NO:
D-2

DATE:

May 14, 2009

SUBJECT:

 Special Events Proposed Regulations
CONTACT PERSON:
Deborah Knight, City Administrator


ISSUE:

The issue before the City Council is to review the draft special events regulations prepared by the special events work group and provide direction to staff.

STAFF RECOMMENDATION:

1. Review the draft special events regulations (Attachment A)

2. Direct staff to return on May 28, 2009 with an adopting ordinance for First Reading

SUMMARY:

The City of Sultan is considering a set of special events regulations (Attachment A) for events held on public property or affecting public rights-of-way and/or city services.  

Interest in developing special events regulations was generated by public concern in 2007 and 2008 regarding the lack of city oversight and public notification of special events held on private property that were affecting surrounding neighbors and city services.  

In order to address the public’s concerns, the city formed a small work group consisting of citizens, planning board members, City Council members and staff.  The purpose of the group was to develop special events regulations to manage the impacts of private events on city services such as police, traffic management, and garbage collection and public property such as city streets and parks.   

The group met four times to develop the draft regulations and used sample regulations from the cities of Fircrest, Marysville, Tenino, Bellevue and Kirkland.  

While developing the draft regulations, the work group considered several policy questions.  These policy questions are the foundation for the draft regulations:  

1. What events should be subject to the proposed regulations?

2. Who should be responsible for approving permit applications?

3. What should be the permit requirements and fees (e.g. public safety, garbage, traffic control, etc)?

4. Under what circumstances should the city grant, deny or revoke a permit application? 

5. What insurance and indemnification requirements should be adopted?

6. What are the penalties for not complying with an approved permit?

The proposed regulations cover both community-wide events such as Shindig and the ABATE motorcycle show which can impact several city services/facilities and neighborhood block parties that may close or block a street regardless of the size of the event.

The proposed regulations do not set fees or conditions for permit approvals.  Fees will be set as a part of the city’s fee schedule by separate resolution.  Conditions such as police levels of service and other costs paid by the event organizer for use of city services will be determined by city staff during the permit review process.  The Mayor or appointed designee has the authority to approve, condition, deny and/or revoke a special events permit.

The applicant has a right to appeal permit conditions and a denial of a permit to the City Council.  The City can add reasonable conditions to a permit after it has been issued based upon public comment. 

DISCUSSION:

The majority of the work group discussion centered around trying to balance the needs of event organizers (and the city’s desire to encourage special events) with the needs and concerns of surrounding property owners.  

Some group members shared concerns about increasing the level of bureaucracy to the point where events are completely discouraged and spontaneous fun is eliminated altogether.  Other members had concerns the city would approve a special event without adequate input from affected businesses, property owners and neighbors.  The proposed regulations seek to balance these competing needs.  

The draft purpose and policy of the regulations is stated as follows:

Special events, such as fun runs, roadway foot races, fundraising walks, parades, carnivals, shows, exhibitions, and fairs promote tourism, foster economic revitalization of downtown and neighborhoods and provide cultural activities for residents.  Events such as neighborhood block parties help build community connections that bring families and neighborhoods together.  The City of Sultan encourages such events within an environment that allows for the excitement and fun anticipated, yet adequately provides for the protection of citizens, visitors and all participants involved.
What events should be subject to the proposed regulations?

1. Community and/or Regional Events such as festivals, fairs, parades, carnivals, fun runs, fundraising walks and rides, and exhibits on public or private property that attract participation from the sky valley community and larger Puget Sound Region and impact city services such as police, traffic management, and garbage collection and public property such as city streets and parks.

2. Neighborhood Block Parties held by people living in a neighborhood, families and close friends on private property or street which may close or block a street, or a portion of a street to traffic, and/or use the street for the festivity including barbecues, picnics, music or games.  

Under SMC 9.14.040 the following are exempt from needing a permit:

1. Funeral and wedding processions;

2. Groups required by law to be so assembled;

3. Pedestrian processions along a route that is restricted to sidewalks and crossing streets only at pedestrian crosswalks in accordance with traffic regulations and controls;

4. Gatherings of 30 or fewer people in a city park, unless merchandise or services are offered for sale or trade; 

5. Temporary sales conducted by businesses, such as holiday sales, grand opening sales, or anniversary sales; 

6. Garage sales or rummage sales; 

7. Other similar events and activities which do not directly affect or use city property and/or city services as determined solely by a majority of the City Council.  

Who should be responsible for approving permit applications?
The Mayor or designated appointee may approve, deny, or condition an application for a special event permit.  The applicant has the right to appeal permit conditions or denial of an application to the City Council.  The City Council has full discretion in determining whether and how to hear and resolve appeals.  The City Council’s decision is final.  

What should be the permit requirements and fees (e.g. public safety, garbage, traffic control, etc)?

Permit requirements are listed in section 9.14.100 and include review by community development, public works, fire and police services.  Expenses for city and district services are the responsibility of the applicant, even if the permit fee has been waived.  A deposit for expenses is due when the permit is issued.  Any unused deposit, not in dispute, will be returned upon request within 45 days following the event.  

Under what circumstances should the city grant, condition, deny or revoke a permit application? 

The Mayor or designated appointee may condition the issuance of a special events permit under section 9.14.110 imposing reasonable requirements.  After issuing a permit the Mayor or designee may further reasonably condition the permit based on public comment received within 5 days of public notice.  

A special event permit may be denied solely at the discretion of the Mayor or Mayor’s designee.  The Mayor’s determination is based upon a set of conditions outlined in section 9.14.120.

The Mayor or designee may revoke a permit under section 9.14.150 based on misstatements of fact; the activity will threaten or endanger life and/or property; the activity violates the condition of the permit; or the applicant fails to pay a required deposit.  

What insurance and indemnification requirements should be adopted?
Indemnification is required in section 9.14.130.  Insurance may be required as a condition of permit in section 9.14.140.

What are the penalties for not complying with an approved permit?

Violating provisions of the special event regulations is a misdemeanor and punishable by a fine not to exceed $1,000 and by imprisonment not to exceed 90 days.   

FISCAL IMPACT:


The fiscal impact of adopting the regulations is the creation of a process that will take staff time to manage.  Until the City Council establishes the permit fee it is unknown whether the permit fee will cover staff time.  

Processing special events permits will take staff time away from other priorities.  The benefit of special events for community celebration and economic development may outweigh the processing costs.

ALTERNATIVES:

This is a discussion item.  Staff is seeking feedback and comments from the Council.  The Council can choose to direct staff to areas of concern.  Proposed changes to the draft regulations can be incorporated into an ordinance for First Reading.

The Council could also move to return the draft regulations back to the work group for additional discussion and changes.  

RECOMMENDED ACTION:  


1. Review the draft special events regulations (Attachment A)

2. Direct staff to return on May 28, 2009 with an adopting ordinance for First Reading

ATTACHMENT

A – Draft Special Events Regulations

Attachment A
Chapter 9.14

SPECIAL EVENTS

Sections:

9.14.010
Purpose and policy.

9.14.020
Intent.

9.14.030
Definitions.

9.14.040
Exemptions.

9.14.050
Administration.

9.14.060
Permit required.

9.14.070
Permit fee.

9.14.080
Exemptions from permit fee.

9.14.090
Permit application.

9.14.100
Permit requirements.

9.14.110
Permit conditions.

9.14.120
Denial of application.

9.14.130
Indemnification.

9.14.140
Insurance required.

9.14.150
Revocation or suspension.

9.14.160
Penalty for violation.

9.14.170
Severability.

9.14.010
Purpose and policy.

Special events are of infrequent occurrence and temporary nature and may be associated with promotions, holidays, festivals, etc. Special events shall be allowed by a special events permit granted by the Mayor or designated appointee. 
Special events, such as fun runs, roadway foot races, fundraising walks, parades, carnivals, shows, exhibitions, and fairs promote tourism, foster economic revitalization of downtown and neighborhoods and provide cultural activities for residents.  Events such as neighborhood block parties help build community connections that bring families and neighborhoods together.  The City of Sultan encourages such events within an environment that allows for the excitement and fun anticipated, yet adequately provides for the protection of citizens, visitors and all participants involved.
9.14.020
Intent.

It is the specific intent to place the obligation of complying with the requirements of this chapter upon the applicant or sponsor, and nothing contained in this chapter is intended to be construed to create or form the basis for liability on the part of the city, or its officers, employees or agents for any injury or damage resulting from the failure of the applicant or sponsor to comply with the provisions stated herein. 

Applicants are responsible for following all pertinent city codes and regulations when undertaking a special event in Sultan.
9.14.030
Definitions.

For the purpose of this chapter, words and phrases used herein are as follows:

“Applicant” shall mean any person or organization who seeks a special event permit to conduct or sponsor an event governed by this chapter.

“Athletic event” shall mean an occasion in which a group of persons collect to engage in or watch a sport or form of exercise on private or public property and/or on a city street, sidewalk, alley, or other street right-of-way, which obstructs, delays or interferes with the normal flow of pedestrian or vehicular traffic, or does not comply with traffic laws or controls. Athletic events include, but are not limited to, bicycle and foot races.

“Block party” shall mean events being held by people living in a neighborhood, families and close friends (not larger publicized events open to the general public)  on a private property or a street which may close or block a street, or a portion thereof, to vehicular traffic, and/or use of the street for the festivity including barbecues, picnics, music or games.

“Community and/or regional event includes but is not limited to festivals, fairs, parades, carnivals, fun runs, fundraising walks and rides, and exhibits on public or private property that attract participation from the Sky Valley community and areas outside the Sky Valley and impact city services such as police, traffic management, and garbage collection and public property such as city streets and parks.”
“Parade” shall mean a march or procession consisting of any number of persons, animals, or vehicles, or a combination thereof, on any city street, sidewalk, alley, or other right-of-way, which obstructs, delays or interferes with the normal flow of pedestrian or vehicular traffic, or does not comply with traffic laws and controls.

“Permit application fee” shall mean the fee to be paid by the special event permit applicant at the time the application is filed with the city clerk. Such fee shall be set by the city council.

“Permittee” shall mean any person or organization who has been issued a special events permit by the Mayor or appointed designee. The permittee shall have authority, subject to approval by the city, to determine participation in commercial activities during a special event.

“Refundable deposit” shall mean the amount of money required of a permittee by the public works department in order to assure adequate cleanup of the special event site. The deposit shall be returned to the permittee upon the completion of the event and approval of the public works department.

“Special events permit” shall mean the permit issued by the Mayor or appointed designee after the applicant has met all applicable reviews and requirements set forth in this chapter. 

9.14.040
Exemptions.

The provisions of this chapter shall not apply to:

(a) Funeral and wedding processions;

(b) Groups required by law to be so assembled;

(c) Pedestrian processions along a route that is restricted to sidewalks and crossing streets only at pedestrian crosswalks in accordance with traffic regulations and controls;

  (moved to 9.14.060)
(e) Gatherings of 30 or fewer people in a city park, unless merchandise or services are offered for sale or trade; 

(f) Temporary sales conducted by businesses, such as holiday sales, grand opening sales, or anniversary sales; 

(g) Garage sales or rummage sales; 

(h) Other similar events and activities which do not directly affect or use city property and/or city services as determined solely by a majority of the City Council.  

9.14.050
Administration.

The Mayor or designated appointee shall, after consultation with appropriate departments and agencies, have discretionary authority regarding special event permits. The Mayor or designated appointee may approve, deny, or condition an application for a special events permit. 

9.14.060
Permit required.

(a) Any person desiring to conduct or sponsor a special event on private or public property, and/or which will necessitate the use of the public right-of-way, shall first obtain a special events permit.

(b) When such an event will be an exercise of rights protected by the First and Fourteenth Amendments to the United States Constitution, or Article I, Sections 3, 4, 5, or 11 of the Washington State Constitution, the application shall be processed promptly, without charging a fee for political or religious activities or imposing terms or conditions that infringe upon constitutional freedoms, and in a manner that respects the liberties of applicants and the public. 
(c)  An internal review process will be conducted for parades, athletic events or other special events that occur exclusively on city property and are conducted in full by the city of Sultan. 

9.14.070
Permit fee.

The fee for issuance of a special events permit shall be set by the fee schedule adopted by the city council. 



9.14.090
Permit application.

(a) Any person wishing to sponsor a special event shall apply for a special event permit by filing a complete application with the city clerk, on a form provided by the city,  at least 30 calendar days prior to the date on which the event is to begin to occur.
Complete applications for special events permits submitted less than 30 days in advance will be accepted but may be approved at the sole discretion of the Mayor or Mayor’s designee given sufficient time to adequately review the application and meet the requirements set forth in this chapter.
(b) The Mayor or designated appointee shall issue the special events permit once the application has been approved after review of appropriate agencies to include police, fire, public works, building and planning, and others as determined by the Mayor or designated appointee, and the applicant has agreed in writing to comply with the terms and conditions of the permit.

(c) The Mayor or designated appointee shall approve, conditionally approve, or deny an application based on the recommendations of city departments involved in the review process. 

9.14.100
Permit requirements.

(a) Special event uses are to be temporary and approved for a particular zoning district by the planning/building director.

(b) Temporary signage and temporary structures will be allowed subject to provisions of this code pursuant to the interpretive authority and discretion of the planning/building director.

(c) Requests for temporary parking facilities for special events and street closures for special events shall be subject to provisions of this code pursuant to the interpretive authority and discretion of the public works director.

(i) Each site occupied by a special use/event must provide or have available sufficient parking and vehicular maneuvering area for customers and must provide safe and efficient interior circulation and ingress and egress to and from public right of way

(d) Requests for fire and emergency medical services shall be subject to requirements and interpretive authority and discretion of the Fire District.

(e) Requests for police services shall be subject to provisions of this code pursuant to the interpretive authority and discretion of the police chief.

(f) Expenses for fire, police, medical services, parks, and public works crews needed for coverage and cleanup at the special event are the responsibility of the applicant, even if the permit fee has been waived. A deposit for expenses is due when the permit is issued.  Any unused deposit, not under dispute, will be returned upon request within forty-five (45) days following the event.  
(g)  Temporary business licenses are required for all vendors.  A temporary business license fee shall be set by council resolution.

(h) Applicants are required to provide 10 calendar days notice to surrounding property owners within 500’ of the event after an application is approved.  The Mayor or Mayor’s designee has discretion to allow a shorter notification period to surrounding property owners upon good cause shown and provided that no risk or burden to the city or surrounding property owners ensues.
(i) Applicants must obtain local, county, state and federal permits as required.
(j)  A copy of the approved permit and vendor business licenses will be available on site throughout the event.  
9.14.110
Permit conditions.

The Mayor or designated appointee may condition the issuance of a special events permit by imposing reasonable requirements concerning time, place, and manner of the event; and such requirements as are necessary to protect the safety and rights of persons and property and the control of traffic. 

After issuing a permit, the Mayor or designated appointee may further reasonably condition the permit based on public comment following notification by the applicant of the approved permit.  Public comment must be received within five (5) business days of notification.  
9.14.120
Denial of application.

A special event permit may be denied solely at the discretion of the Mayor or Mayor’s designated appointee based upon a determination that:

(a) The event would endanger public safety and/or interfere with access to emergency services;

(b) The event would seriously inconvenience the general public;

(c) The event would unreasonably infringe upon the rights of abutting properties;

(d) The event would conflict with another proximate event or interfere with construction or maintenance work in the immediate vicinity;

(e) There is not sufficient safety personnel or other necessary city staff to accommodate the event;

(f) The applicant failed to complete the application form after being notified of the additional information or documents required;

(g) Information contained in the application of supplemental information requested from the applicant is found to be false in any material detail;

(h) The applicant cannot meet, or is unwilling to meet, all of the requirements of this chapter or any special conditions imposed by any of the reviewing agencies;

(i)  The applicant fails to obtain local, county, state and federal permits or approvals as required; 

(j) Other issues in the public interest were identified by the Mayor or designated appointee;

(k) Failure to prepay deposit for expenses. 

9.14.130
Indemnification.

(a) Prior to the issuance of the special event permit, the applicant must agree to reimburse the city for any costs incurred by the city in repairing damage to city property occurring in connection with the permitted event.

(b) Permittee agrees to defend, indemnify and save harmless the city, its appointed and elected officers and employees from and against all loss or expense, including but not limited to judgments, settlements, attorney’s fees and costs by reason of any and all claims and demands upon the city, its elected officials or employees for damages because of personal or bodily injury, including death at any time therefrom, sustained by any person or persons and on account of damage to property or loss therefrom, arising out of any activity under or in connection with the special event, except only such injury as shall have been occasioned by the sole negligence of the city, its appointed or elected officers or employees.

(c) The Mayor or designated appointee has the authority to require a refundable deposit as suggested by the public works department for reimbursement of the costs for cleanup services. 

9.14.140
Insurance required.

(a) The permittee shall provide the city with proof of commercial general liability insurance generally in the amount of $1,000,000 combined single limits per occurrence, and an endorsement naming the city of Sultan as an additional insured when required as a condition of approval by the Mayor or designated appointee.

(b) Certificates of insurance shall be submitted to the city for approval 14 working days prior to the event. Acceptability of insurance is subject to approval by the Mayor or Mayor’s designee. 

9.14.150
Revocation or suspension.

(a) A special events permit issued under this chapter shall be temporary, shall vest no permanent rights in the applicant, and may be immediately revoked or suspended by the Mayor or designated appointee if:

(1) The applicant has made a misstatement of material fact in the information supplied; the applicant has failed to fulfill a term or condition of the permit in a timely manner; or a check submitted by the applicant in payment of an expense or fee for a permit has been dishonored;

(2) The applicant requests the cancellation of the permit or cancels the event;

(3) The activity endangers or threatens persons or property, or otherwise jeopardizes the health, safety or welfare of persons or property;

(4) The activity conducted is in violation of any of the terms or conditions of the special events permit;

(5) An emergency or supervening occurrence requires the cancellation or termination of the event in order to protect the public health or safety;

(6) Fails to pay deposit for city expenses.

(b) The city shall refund the permit fee in the event of a revocation caused by an emergency or supervening occurrence; the city shall refund the balance of the fee less the costs incurred if the cancellation occurs at the request of an applicant who is in compliance with this chapter. 

9.14.160
Appeal

The applicant has the right to appeal permit conditions or denial of application to the city council.  The city council shall have full discretion in determining whether and how to hear and resolve such appeal.  The city council’s decision shall be final. 

9.14.170
Penalty for violation.

Any person, association, firm, partnership, or corporation that violates any of the provisions of this chapter shall be guilty of a misdemeanor and shall, upon conviction, be punished by a fine not to exceed $1,000 and by imprisonment not exceeding 90 days or both such fine and imprisonment. Each day or portion of a day in which a violation is committed constitutes a separate offense. 

9.14.180
Severability.

If any part, provision or section of this chapter is held to be void or unconstitutional, all other parts not expressly so held shall continue in full force and effect. 
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ISSUE:

The issue before the City Council is whether to consider amending the City’s impact fee regulations in Sultan Municipal Code Chapter 16.112.020 (Attachment A).  

STAFF RECOMMENDATION:

Staff is seeking direction from Council on the interest in evaluating/revisiting some or all of the deferred policy questions related to transportation and park impact fees discussed during the 2008 Revisions to the 2004 Comprehensive Plan.

SUMMARY:

In 2008 the City Council and Planning Board discussed a number of policy questions related to the payment of park and transportation impact fees and credits for transportation frontage improvements during the year-long process to adopt the 2008 Revisions to the 2004 Comprehensive Plan.  Given the time constraints for meeting the Growth Management Hearings Board deadline of September 30, 2008 a number of these policy questions had to be postponed:  

1. When can impact fees be paid? Sultan Municipal Code 16.112.020 “Imposition of Impact Fees”.  

The City’s regulations (past and present) do not allow developers to pay impact fees until building permit application.  There is no “vesting” in impact fees under state law and court cases have upheld cities’ right increase fees prior to building permit application
.  

Other jurisdictions such as Snohomish County do provide for “vesting” in impact fees at the time of final plat approval rather than building permit application.  

Policy Question: Does the Council want to evaluate and consider changing when impact fees “vest”?
2. Should impact fees be based on proximity to Sultan’s “core”? Sultan Municipal Code 16.112.030 and 16.112.040 “Impact Fee Formulas”.

The City currently requires the same impact fee payment regardless of development’s location in the city.  Developments adjacent to the City’s historic “core” pay the same impact fee as a development located at the most northern edge of the City limits.  The City’s comprehensive plan policies encourage in-fill development (growth from the core in concentric circles to the outer edges).  One way to achieve this goal is to develop impact fees based on proximately to existing established infrastructure.  The idea is residents who choose to live further out drive more and increase congestion and should have to pay more.  

Policy Questions:  Should developments further out pay higher impact fees?
3. How should traffic impact fee credits be managed?  Sultan Municipal Code 16.112.085 “Traffic Impact Fee Credits”.

Prior to the adoption of Ordinance 993-08 in September 2008, the City allowed developers to “carry forward” excess traffic impact fee credits to new developments and use the credits to off-set new development costs.  In essence the prior regulation created a market for transportation credits.  The credits could be used, traded or transferred to other developments.  

Ordinance 993-08 eliminated the “carry forward” provision essentially capping any credit for excess frontage improvements required by the City at the value of the improvement.  SMC 16.112.085 states, “A credit shall be limited to the total amount of the transportation impact fee for the particular development.”
There may be developments (preliminary and final plat) who premised their development profit or breakeven point on the availability of the credit.  

Policy Question: Should developments that have preliminary or final plat approval be allowed to carry forward credits under the previous regulations?
4. Should on-site recreation facilities be credited against park impact fees?  Sultan Municipal Code 16.72 “Recreation and Open Space Standards”

City staff and the hearing examiner have distinguished between on-site recreation facilities to serve the development (e.g. tot lots) and impact fees which are collected to acquire and development community parks.  The City Council reduced the park impact fee when it removed smaller parks from the parks capital needs and focused on developing a single community park in the Sultan Basin area.  Prior Council decisions have distinguished between on-site facilities and regional facilities.  Developers can receive credits against park impact fees for creation of community parks.  SMC 16.72 was amended in 2008 to clarify this distinction:  “The requirements of this chapter 16.72 are in addition to park impact fee requirements of chapter 16.112.”
Policy Question:  Does the City Council want to provide impact fee credits for recreation facilities and trails which are designed to serve the neighborhood or connect to a larger system?
DISCUSSION:
Each of the policy questions has potential fiscal impacts to the City’s comprehensive plan and capital facilities plan.  Under the Growth Management Act, the City is required to demonstrate how it will fund the projects needed to serve anticipated growth.  

The Council went through an extended exercise and public discussion in 2008 as it struggled to develop a financing plan that would not overburden new growth and provide sufficient revenues to meet established levels of service for parks and streets.  In the end, the Council had to make difficult decisions to ensure the comprehensive plan and capital improvement plan would balance financially.  

However, the Council also understood during the discussion that given more time there might be an opportunity to fine-tune the development regulations and provide for a greater balance between funding and capital needs.  

Another recent development is the economic downturn.  Municipalities across the United States have considered waiving development impact fees for a short period of time to encourage economic development.  A quick Internet search revealed mixed analyses of whether waiving development fees has any impact on stimulating local economies.  The Council may want to consider a short, focused “relief” package with a sunset clause to encourage development in the community.  However, this approach doesn’t address the larger policy questions.  

There is no quick-fix.  If the Council chooses to move forward on any of the policy questions the process to amend the development regulations will require some level of analysis.  Depending on the level and scope of proposed changes to the City’s development regulations, revisions may need a public hearing and notification to the state Community Trade and Economic Development (CTED).  Changes could be adopted in as little as 90 days or take as long as 12 months.  

FISCAL IMPACT:


The short-term fiscal impacts are related to staff time and consultant support.  The costs depend on what policy question(s) the City Council wants to pursue.  Most of the questions will require a fiscal analysis.  City staff recommend contracting with Pat Dugan to assist the city with calculating the impacts of various fee alternatives.  Cost estimate $2,500 to $5,000.

Changing the City’s one-size fits all traffic impact fee regulations to a set of regulations based upon where the development is located within the City will require assistance from a traffic planner such as Eric Irelan who assist the City with the transportation plan in 2008.  The cost could range between $5,000 and $10,000.  

The long-term fiscal impacts of changing the City’s financing structure for capital improvements needed to serve growth won’t be known until the City Council provides direction.

The fewer changes that are made especially if they are limited in scope and time, the less the overall impact to the City’s financing strategy.  Any long-term fundamental decisions to reduce impact fees will likely require either further reducing levels of service or increasing the financial burden on current residents.

ALTERNATIVES:

1. Evaluate policy questions in 2010 during comprehensive plan update. 

One alternative is to address these policy questions as a part of the 2011 Comprehensive Plan Update which will get underway this year. The Council has already indicated an interest in evaluating the current “retail before rooftops” policy.  And the policy to focus on in-fill development and restrict development in relatively undeveloped areas of the city.  This approach would reduce costs since the policy questions and analysis would only need to be done once rather than addressed this year and then again in 2010 during the focus work to update the comprehensive plan.

2. Direct the Planning Board to study some or all of the policy questions and make recommendations.
The Planning Board is responsible for the City’s comprehensive plan.  The Planning Board is to assist the City Council with evaluating proposed development regulations to implement the comprehensive plan.  The Council could direct the Planning Board to evaluate some or all of the policy questions and make a recommendation to the City Council.  If the Council directs this work to begin in 2009, the Council will need to approve consulting contracts to assist the Board and staff with properly evaluating the impacts.  

3. Direct staff to begin work on some or all of the policy questions.
City staff can begin to gather information regarding the Council’s preferences and return at the May 28 or June 11 Council meetings.  The Council could take this information and provide further direction to staff.  
4. Add this work to the Council’s 2009 work plan.
The Council could choose to make this a priority and direct staff to reprioritize other efforts and move along as quickly as possible.  Timing to complete this work is based on the number policy questions the Council chooses to address and the scope of the proposed changes.

If the Council desires to implement changes quickly, keeping it simple will help move the process along.  
RECOMMENDED ACTION:  

Staff is seeking direction from Council on the interest in evaluating/revisiting some or all of the deferred policy questions related to transportation and park impact fees discussed during the 2008 Revisions to the 2004 Comprehensive Plan.

ATTACHMENTS

A – September 9, 2008 Mark-up Version of Proposed Changes to Development Regulations

B – Information from other municipalities on impact fees

C – Information from Garth York on impact fee concerns/City Response 10/13/2006
AMENDMENTS TO CITY CODE TO IMPLEMENT

COMPREHENSIVE PLAN POLICY REVISIONS

16.16  General Regulations

(New section) 16.16.045 New septic system reasonable use exception – future sewer connection required.

A.  The purpose of this section is to allow reasonable use of the property where sewer infrastructure is not yet in place, while ensuring connection to sewer as soon as practicable.
B.  Where a property owner proposes to build one (1) new single family home on an existing lot zoned for single family residences and a sewer extension is necessary, but not financially feasible, the property owner may apply for approval to construct and use an on-site sewage system, subject to approval by Snohomish County health department.  Such request must be submitted to and approved by the community development director.  

C.  If denial of the request to build an on-site sewage system would deny all reasonable use of the property, development may be allowed which is consistent with the general intent of this title and the public interest; provided, that the director finds that:

1. This title would otherwise deny all reasonable use of the property;

2. The proposed on-site sewage system does not pose an unreasonable threat to the public health, safety or welfare on or off the property;

3. The property owner agrees to payment of

(a) the estimated cost for the collector sewer across the entire front of the property, as recommended by the city engineer;

(b) the current sewer facilities charge; and

(c) the estimated project cost for 100 feet of the sewer main or interceptor needed to reach the property, as recommended by the city engineer

4.  The property owner must also construct the necessary connection stub from the residence to allow future connection to the sewer line when sewer becomes available.

5.  The residence must be connected to the sewer line within 90 days of notice that the connection can be made.

D.  Any decision of the director regarding this reasonable use exception shall be final unless appealed.

16.28  Subdivision Regulations

16.28.230 Minimum requirements and improvement standards.

A. General Standards. The public use and interest shall be deemed to require compliance with the standards of this subsection as a minimum, unless a modification is specifically approved by the council. The following minimum standards shall be met:

1. That each lot shall contain sufficient square footage to meet minimum zoning and health requirements;

2. If the lots are to be served by septic tanks, soil data and percolation rates may be required by the Snohomish health district. Notations regarding the conditions for health district approval may be required to be inscribed upon the short plat;

3. Where any abutting road has insufficient width to conform to minimum road width standards for the city of Sultan, sufficient additional right-of-way shall be dedicated to the city on the short plat to conform the abutting half to such standards;

43. Short subdivisions located in special flood hazard areas as defined elsewhere in this code shall comply with the floodplain protection standards contained in this chapter.

B. Roadway Design Standards.

1. Access to Roads. Access to the boundary of all short subdivisions shall be provided by an opened, constructed and maintained city road or roads, except that access to the boundary of a short subdivision by private road may be permitted where such private roads are otherwise permitted. If the subdivider uses a private road, each lot having access thereto shall have a responsibility for maintenance of such private road. Any private road shall also contain a utilities easement.

2. Minimum access to all lots within a short subdivision shall be provided by an opened, constructed and maintained city road or private road sufficiently improved for automobile travel having right-of-way width as set forth in the following table:

      Design Potential Minimum

      for Access Right-of-Way Widths

      1 lot not exceeding

      1 dwelling unit 20¢ feet
      2 – 4 lots not exceeding

      4 dwelling units 30¢ feet
      5 or more lots or

      dwelling units 60¢ feet
3. The maximum number of lots that may be served by a private road shall be four unless modification is granted by the council. In all other cases, access to any lot shall be by an opened, constructed and maintained city road or roads.

4. Road Standards. All plat roads shall be designed and constructed in conformance with the design standards and specifications as specified.

5. Sidewalk Standards. Sidewalks and/or walkways shall be provided to assure safe walking conditions for pedestrians and students who walk to and from school. Sidewalks shall be constructed in accordance with the design standards and specifications as specified.

C. Stormwater Drainage Design Standards. All plats shall comply with the requirements.

D. Design Standards for Areas with Steep Slopes. All plats shall comply with the requirements. (Ord. 840-04 § 1; Ord. 822-03 §§ 1, 2; Ord. 630 § 2[16.10.010(1)(a)(vii)(q)], 1995)

16.72  Recreational and Open Space Standards

16.72.010 Applicability.

All types of residential subdivisions shall be required to provide recreation. In addition to the recreation requirements, residential developments shall meet the open space requirements of this title. The requirements of this chapter 16.72 are in addition to park impact fee requirements of chapter 16.112. Residential developments include condominium, multifamily, manufactured home parks and subdivisions. (Ord. 716-00; Ord. 630 § 2[16.10.060(A)], 1995)

16.92  Stormwater Management Performance Standards

16.92.040 Stormwater management permits.

A stormwater management permit shall be applied for and obtained from the building and zoning official prior to commencement of development or redevelopment activity on land for which a permit waiver has not been issued and is described in SMC 16.92.030(A).

A. Applicability. A stormwater management permit is required for the development or redevelopment on land with more than 3,000 square feet of impervious area (roof, parking, etc.).

B. Application for Stormwater Management Permit. Anyone desiring to develop land shall apply for a stormwater management permit. In addition, the applicant shall submit copies of the following items which shall be prepared by a registered professional engineer.

1. A location map showing the location of the site with reference to such landmarks as major waterbodies, adjoining roads, estates, or subdivision boundaries.

2. A detailed site plan showing the location of all existing and proposed pavement and structures.

3. Topographic maps of the site before and after the proposed alterations.

4. Information regarding the types of soils and groundwater conditions existing on the site.

5. General vegetation maps of the site before development and a plan showing the landscaping to be performed as part of the project.

6. Construction plans and specifications necessary to indicate compliance with the requirements of these standards.

7. Runoff computations based on the most critical situation (rainfall duration, distribution, and antecedent soil moisture condition) using rainfall data and other local information applicable to the affected area.

8. Storage calculations showing conformance with the requirements of these standards.

9. Sufficient information for the building and zoning official to evaluate the environmental qualities of the affected waters, and the effectiveness and acceptability of those measures proposed by the applicant for reducing adverse impacts.

10. Such other supporting documentation as may be appropriate, including maps, charts, graphs, tables, specifications, computations, photographs, narrative descriptions, explanations, and citations to supporting references.

11. Additional information necessary for determining compliance with the intent of these standards as the building and zoning official may require.

C. Performance Standards. The performance standards for the development or redevelopment on parcels for which a stormwater management permit is required shall be as follows:

1. All projects shall provide treatment of stormwater. Treatment BMPs (best management practices) shall be sized to capture and treat the water quality design storm, defined as the six-month, 24-hour return period storm. The first priority for treatment shall be to infiltrate as much as possible of the water quality design storm, only if site conditions are appropriate and groundwater quality will not be impaired. Direct discharge of untreated stormwater to groundwater is prohibited. All treatment BMPs shall be selected, designed, and maintained according to the adopted Washington State Department of Ecology’s “Stormwater Management Manual for Western Washington.”
Stormwater treatment BMPs shall not be built within a natural vegetated buffer, except for necessary conveyance systems as approved by the local government.

Stormwater discharges to streams shall control streambank erosion by limiting the discharge in accordance with the most current Washington State Department of Ecology’s “Stormwater Management Manual for Western Washington” (WDOE Manual)peak rate of runoff from individual development sites to 50 percent of existing condition two-year, 24-hour design storm while maintaining the existing condition peak runoff rate for the 10-year, 24-hour and 100-year, 24-hour design storms. As the first priority, streambank erosion control BMPs shall utilize infiltration to the fullest extent practicable, only if site conditions are appropriate and groundwater quality is protected. Streambank erosion control BMPs shall be selected, designed, and maintained according to the WDOE Manualan approved manual.

Stormwater treatment BMPs shall not be built within a natural vegetated buffer, except for necessary conveyance systems as approved by the local government.

2. The cumulative impact of the discharge from the site on downstream flow shall be considered in analyzing discharge from the site.

3. Where possible, natural vegetation shall be used as a component of drainage design. The manipulation of the water table should not be so drastic as to endanger the existing natural vegetation that is beneficial to water quality.

4. Runoff from higher adjacent land shall be considered and provisions for conveyance of such runoff shall be included in the drainage plan.

5. No site alteration shall cause siltation of wetlands, pollution of downstream wetlands, or reduce the natural retention or filtering capabilities of wetlands. This shall be deemed to include the requirement that no herbicides, pesticides, or fertilizers may be used within 150 feet of any stream or aquifer recharge area.

6. Stormwater runoff shall be subjected to best management practice (BMP) according to the Washington State Department of Ecology’s guidelines prior to discharge into natural or artificial drainage systems.

7. All site alteration activities shall provide for such water retention and settling structures and flow attenuation devices as may be necessary to insure that the foregoing standards and requirements are met.

8. Design of water retention structures and flow attenuation devices shall be subject to the approval of the building and zoning official pursuant to the standards herein.

9. Runoff shall be treated to remove oil and floatable solids before discharge from the site in a manner approved by the building and zoning official.

10. Erosion by water shall be prevented throughout the construction process.

11. For the purpose of this section, it is presumed that the lowering of the water table to construct detention/retention basins and to permanently protect road construction does not conflict with the stated objectives of these standards, if all of the following are met:

a. The development site is not in a sole-source aquifer protection area or wellhead protection area.

b. If ditches, underdrains or similar devices are used to lower the water table, the lateral volumetric effect will be calculated, and the volume will be deducted from that allowed for retention areas.

c. The high water table may be lowered to two feet below the undisturbed ground in the vicinity of roads for the purpose of protecting the sub-base and base of the roadway.

d. The lowering of the water table has no adverse effect on wetlands as defined in this section.

e. The lowering of the water table does not increase flows to the detriment of neighboring lands.

12. Storm conveyance systems shall accommodate the peak discharge from the 25-year, 24-hour design storm based on post-development site conditions including storm water flowing through the site which originates onsite and off-site.

13.  Setbacks from drainage facilities.

a. Open drainage facilities. A setback of at least fifteen (15) feet, measured horizontally, shall be provided between the plan view projection of any structure, on-site or off-site, and the top of the bank of a constructed open channel or open retention or detention pond.
b. Closed drainage facilities. A setback of at least ten (10) feet, measured horizontally, shall be provided between the plan view projection of any structure, on-site or off-site and the nearest edge of a closed drainage facility, unless the public works director determines that adequate accessibility can be provided otherwise.
14.  Drainage Easements. Drainage facilities shall include easements to protect the public from flooding, water quality degradation, damage to aquatic habitat, and other drainage impacts.  Easements shall be granted to the city for the right to enter property, at the city’s discretion, for the purpose of inspecting, maintaining, modifying, or replacing the following drainage facilities when such drainage facilities are constructed to serve a proposed development activity and are located on the site of the proposed development activity:
a. All detention facilities, retention facilities, infiltration facilities, and storm water treatment facilities;

b. Conveyance systems that conduct storm water from a public or private right-of-way to detention facilities, retention facilities, infiltration facilities, and storm water treatment facilities;

c. Closed-conduit conveyance systems that conduct water downstream of a public or private right-of-way;
d. Closed-conduit conveyance systems that conduct storm water from detention facilities, retention facilities, and storm water treatment facilities downstream to a public right-of-way;
e. Any other privately-owned drainage system, if the public works director determines that damage to a public right-of-way or city property, or a threat to public health, safety, and welfare may occur if the drainage system does not function properly; and
f. Any other drainage easements offered by the owner of the subject property which may be accepted by the public works director if the public works director determines the easement serves the public interest.
D. Review Procedure. The building and zoning official will ascertain the completeness of the stormwater management permit application within 10 working days of receipt. Completeness shall only be insofar as all required exhibits have been

submitted and shall not be an indication of the adequacy of these exhibits. Within 30 working days after the determination has been made that a completed permit application package has been submitted, the planning commission shall approve, with specified conditions or modifications if necessary, or reject the proposed plan and shall notify the applicant accordingly. If the planning commission has not rendered a decision within 60 working days after plan submission, the plan shall be deemed to be approved.

The planning commission, in approving or denying a stormwater management permit application, shall consider as a minimum the following factors:

1. The characteristics and limitation of the soil at the proposed site with respect to percolation and infiltration.

2. The existing topography of the site and the extent of topographical change after development.

3. The existing vegetation of the site and the extent of vegetational changes after development.

4. The plans and specifications of structures or devices the applicant intends to employ for on-site stormwater retention or detention with filtration, erosion control and flow attenuation.

5. The impact the proposed project will have on the natural recharge capabilities of the site.

6. The impact the proposed project will have on downstream water quantity and, specifically, the potential for downstream flooding conditions.

7. The continuity of phased projects. (Projects that are to be developed in phases will require the submission of an overall plan for the applicant’s total land holdings.)

8. The effectiveness of erosion control measures during construction.

9. Permits required by any governmental jurisdiction to be obtained prior to the issuance of a permit under this section.

10. The adequacy of easements for drainage systems in terms of both runoff conveyance and maintenance.

11. The method of handling upland flow which presently discharges through the site.

12. The maintenance entity responsibility for upkeep of the system upon its completion. (Ord. 630 § 2[16.10.110(3)(b)], 1995)

16.108  Concurrency Management System

16.108.070 Facilities and services subject to concurrency.

A concurrency test shall be made of the following public facilities and services for which level of service standards have been established in the comprehensive plan:

A. Roadways;

B. Potable water;

C. Wastewater;

D. Police protection;

ED. Parks and recreation. (Ord. 630 § 2 [16.12.070], 1995)

16.108.120 Concurrency determination – Police protection (Reserved).

A. The city of Sultan will provide level of service (LOS) information as set forth in the city of Sultan comprehensive plan.

B. If the LOS information indicates that the proposed project would not result in a LOS failure, the concurrency determination would be that adequate facility capacity at acceptable LOSs was available at the date of application or inquiry.

C. If the LOS information indicates that the proposed project would result in a LOS failure, the concurrency determination would be that adequate facility capacity at acceptable levels of service was not available at the date of application or inquiry. (Ord. 630 § 2[16.12.120], 1995)

16.112  Development Impact Fees

(New Section) 16.112.015 Definitions

The following definitions apply to this chapter 16.112:

A.  System Improvements – transportation capital improvements that are identified in the city’s latest adopted 20 year comprehensive plan and are designed to provide services to the community at large.

B.  Project Improvements – site improvements and facilities that are planned and designed to provide service for a particular development project and that are necessary for the use and convenience of the occupants or users of the project, and are not system improvements.

C.  Frontage – that portion of the development property adjacent to an existing or future roadway where access to the site or individual properties is permitted by the city.

D.  Frontage Improvements – shall include all improvements as designed in the city comprehensive plan, city standards, or other adopted plan that can include roadway surfacing, curb & gutter, sidewalk, drainage, lighting, landscaping, and signs.

E.  Designated City Official – shall be the public works director or their designee. 

F.  Local Access Classified Roadway – the designate roadway cross section as included in the city’s adopted standards, comprehensive plan, or a city area master plan.

G.  Developer – any representative of a development that is the designated traffic impact fee payer.

16.112.020 Imposition of impact fees.

A. After the effective date of this code, any person who seeks to develop land within the city of Sultan by applying for a building permit for a residential building or manufactured home installation, shall be obligated to pay an impact fee in the manner and amount set forth in this chapter.

B. The fee shall be determined and paid to the designated city of Sultan official at the time of issuance of a building permit for the development. For manufactured homes, the fee shall be determined and paid at the time of issuance of an installation permit. (Ord. 630 § 2[16.13.020], 1995)

16.112.030 Recreation facility impact fee formula.

A. Findings and Authority. The demand for parks and recreation facilities is proportionate to the size of the user population. The larger a population grows the greater the demand for city parks and recreation facilities. In order to offset the impacts of new residential development on the city’s park system, the city has determined to adjust the current park impact fee consistent with city standards as new development occurs. Impact fees are authorized under the State Environmental Policy Act (SEPA) and the Growth Management Act (GMA) to help offset the cost of capital facilities brought about by new growth and development. Impact fees imposed will be used to acquire and/or develop parks, open space and recreation facilities that are consistent with the capital facilities and park and recreation elements of the Sultan comprehensive plan.

B. The impact fee component for recreation facilities shall be calculated using the following formula:

	Fee = (T/P x U) – A


1. “Fee” means the recreation impact fee.

2. “T” means the total development cost of new facilities. Such costs shall be adjusted periodically, but not more than once every year.

3. “P” means the new population to be served.

4. “U” means the average number of occupants per dwelling unit.

5. “A” means an adjustment for the portion of anticipated additional tax revenues resulting from a development that is proratable to facility improvements contained in the capital facilities plan. Such adjustment for a recreation facility impact fee will be established by city council ordinance and at this time is established at $130.00. Such adjustment rates shall be updated periodically, but not more than once every year.

C. Park Impact Fees Imposed. The amended park impact fee based on the parks and recreation needs and impact fee analysis and recreation facility impact fee ordinance, calculated in accordance with this section, is $3,415 for each single-family, duplex and multifamily residential dwelling unit. (Ord. 929-06 §§ 1, 2, 3; Ord. 630 § 2[16.13.030], 1995)
16.112.040 Traffic impact fee formula.

The impact fee component for roads shall be calculated using the following formula:

	TIF = F x T x A 


A. “TIF” means the traffic impact component of the total development impact fee.

B. “F” means the traffic impact fee rate per trip in dollar amounts. Such rate shall be established by estimating the cost of anticipated growth-related roadway projects contained in the capital facilities plan divided by the projected number of growth-related trips, as adjusted for other anticipated sources of public funds. Such rates shall be adjusted periodically, but not more often than once every year, to reflect changes in the prevailing construction cost index, facility plan projects, and anticipated growth.

C. “T” means the trip generated by a proposed development.

D. “A” means an adjustment for the portion of anticipated additional tax revenues resulting from a development which is proratable to system improvements contained in the capital facilities plan.  (Ord. 630 § 2[16.13.040], 1995)
16.112.050 Calculation of impact fee.

A. The impact fee for nonresidential development shall be computed by applying the traffic impact fee formula set out in SMC 16.112.040. The impact fee for a residential development shall be computed by applying the traffic impact fee and recreation facility impact fee formulae set out in SMC 16.112.030 and 16.112.040, combining the results.

B. If development for which approval is sought contains a mix of uses, the impact fee must be separately calculated for each type of use.

C. The city council shall have the authority to adjust the standard impact fee at the time the fee is imposed to consider unusual circumstances peculiar to specific development activity to ensure that impact fees are imposed fairly.

D. Upon application by the developer of any particular development activity, the designated city official council may consider studies and data submitted by the developer, and if warranted, may adjust the amount of the impact fee. Such adjustment shall be deemed warranted if it can be demonstrated that:

1. Due to unusual circumstances, the system improvements would not reasonably benefit the proposed development;

2. The public facility improvements identified are not reasonably related to the proposed development; and

3. The formula set forth for calculating the impact fee does not accurately reflect impacts results in a fee that is not proportionate to the project’s impacts. (Ord. 630 § 2[16.13.050], 1995)

16.112.080 Impact fee credits for other than traffic impact fees.

The developer shall be entitled to a credit against the applicable impact fee component for the present value of any dedication of land for improvement to or new construction of any system improvements provided by the developer (or the developer’s predecessor in interest), to system facilities that are/were identified in the capital facilities plan and are required by the city as a condition of approval for the immediate development proposal.

The amount of credit shall be determined at the time of building permit issuance (or site plan approval where no building permit is required). A credit against the applicable impact fee shall be limited to the total amount of the applicable impact fee for the particular development. In the event the amount of the credit is calculated to be greater than the amount of the impact fee due, the developer may apply such excess credit toward impact fees imposed on other developments within the city. (Ord. 630 § 2[16.13.080], 1995)
(New section)  16.112.085 Traffic Impact Fee Credits

The developer shall be entitled to a credit against the transportation impact fee component for the present value of any dedication of land for improvement to or new construction of any system improvements provided by the developer (or the developer’s predecessor in interest) whenever a particular system improvement is a condition of approval or terms of a voluntary agreement.  A credit shall be limited to the total amount of the transportation impact fee for the particular development.

The initial amount of credit shall be determined by the designated city official at the time of building permit issuance or site plan approval where no building permit is required. The final amount of the credit may be adjusted with the approval of the designated city official to reflect actual costs. 

Calculating a transportation impact fee credit shall be determined as follows:

A.  When a development frontage abuts a designated system improvement roadway, any credit for this roadway section will be reduced by the cost for the required frontage improvement.  Land dedication shall be credited for any additional right-of-way dedication exceeding the local access classified roadway right-of-way standard.

B.  Credit shall not be given for project improvements that are primarily for the benefit of the development users or occupants, or that are not located on the frontage when identified in a city adopted plan. This could include access walkways to schools, centers, and parks.  This could also include roadway or safety improvements not identified as system improvements.

C.  Credit for land dedication shall be determined by an appraisal conducted by an independent professional appraiser chosen by the developer from a list of at least three such appraisers approved by the city.  The cost of the appraisal shall be borne by the developer and is not subject to a credit.  The appraisal shall only value the land dedicated and not any alleged damages to any abutting property.

D.  Cost for facility construction for system and project improvements shall be based upon a construction cost worksheet provided by the city and completed by the developer, or the city may require actual costs provided by the developer’s contractor.

For any residential portion of development, credit shall be determined on a per dwelling unit basis.  The credit per dwelling unit shall be determined by calculating the total impact fee credit for the residential portion of generated trips and dividing by the number of dwelling units.  Credit will then be applied at the time of permit issuance for each dwelling unit.

No refund or future credit will be allowed in the event that the impact fee credit calculated or actual construction costs exceed the amount of the impact fee.

16.112.090 Appeals.

A developer may appeal the impact fee determination to the designated city official within 20 days of the issuance of the determination of the impact fee.  

The following is the process:

A.  The developer shall submit a letter explaining the reason for the appeal.  Any cited documents in the letter shall be included.

B.  The designated city official shall review and respond to the developer within 30 calendar days of the submittal of the appeal letter.  The city representative can approve, request additional information, or deny.  

1.  An approval will include an impact fee determination adjustment.

2.  Requested additional information must be provided by the developer to the city within 20 calendar days or in a timeframe as agreed upon by the designated city official.

3.  Denial of an appeal will provide an explanation of why this decision was made.

C.  If a developer is not satisfied with the designated city official’s determination, the developer may request a determination by the city’s hearing examiner pursuant to SMC 16.120.100.  

D.  Impact fees must be paid at time of permit issuance.  If the developer has or will be appealing the impact fees, the developer shall submit a letter of protest at the time of the impact fee payment is made.

E.  When impact fees have been paid and a determination of a fee reduction is made in the appeal process, a refund or credit for future site fees will be made.  No refund will be allowed to exceed the amount of the total impact fees paid for a particular development. 

Any person aggrieved by the amount of the impact fee calculated and imposed upon a particular development activity may appeal such determination to the city council with 20 days of the issuance of the determination of the impact fee. (Ord. 630 § 2[16.13.090], 1995)
16.150  Definitions
16.150.040 “D” definitions.

1. Day Care Facility. The following definitions shall apply to the various day care facilities allowed in the different zoning districts:

a. “Day care center” means a structure used for the care of children under the age of 12 located in a facility other than a family dwelling of those individuals under whose direct care the child or children are placed which accommodates 13 or more children regardless of whether such services are provided for compensation.

b. “Family day care home” means a residence used for the care of children under the age of 12 located in the family dwelling of the person or persons under whose direct care the child or children are placed, accommodating six 12 or fewer children for full-time care and two children for part-time care, such numbers to include those members children of the resident family who are under the age of 12 years old. This definition shall apply regardless of whether the care is provided for compensation.

c. “Mini-day-care facility” means a structure used for the care of children under the age of 12 located in a facility other than a family dwelling or located in the family dwelling of the person or persons under whose direct care the child or children are placed which accommodates 12 or fewer children including those of the resident family who are under the age of 12 years of age, regardless of whether said services are provided for compensation.

2. “Decision” means written notification to an applicant that his or her permit application has been approved or denied.

3. “Declaration of short subdivision” means a document signed by all persons having any real interest in the land being subdivided and acknowledged before a notary that they signed the same as their free act and deed. The declaration shall, as a minimum, contain the following elements: 

a. A legal description of the tract being divided and all parcels contained therein;

b. An illustrative map; and

c. If applicable, the restrictive covenants. 

4. “Dedication” means the deliberate appropriation of land by an owner for the general and public uses, reserving to himself or herself no other rights than such as are compatible with the full exercise and enjoyment of the public uses to which the property has been devoted. The intention to dedicate shall be evidenced by the owner by the presentment for filing of a final plat or short plat showing the dedication thereon, and, the acceptance by the public shall be evidenced by approval of such plat for filing by the city.

5. “Deed” means a written instrument under seal by which an estate in real property is conveyed by the grantor to the grantee.

6. “Density” means the number of permitted dwelling units allowed on each acre of land or fraction thereof.

7. “Department” means the department of public works of the city of Sultan.

8. “Design storm” means a prescribed hyetograph and total precipitation amount (for a specific duration recurrence frequency) used to estimate runoff for a hypothetical storm of interest or concern for the purposes of analyzing existing drainage, designing new drainage facilities or assessing other impacts of a proposed project on the flow of surface water. (A hyetograph is a graph of percentages of total precipitation for a series of time steps representing the total time during which the precipitation occurs.

9. “Detention facility” means an above-ground or below-ground facility, such as a pond or tank, that temporarily stores stormwater runoff and subsequently releases it at a slower rate than it is collected by the drainage facility system. There is little or no infiltration of stored stormwater.

10. “Determination” means written notification to the issuing authority and all appropriate interested parties that the decision of the issuing authority has been affirmed or nullified.

11. “Developer” means any person, firm, partnership, association, corporation, company, or organization of any kind, engaged in any type of man-made change of improved or unimproved land.

12. “Development” means the placement, erection, or removal of any fill, solid material, or structure on land, in or under the water; discharge or disposal of any dredged material or of any liquid or solid waste; or the grading, removing, dredging, mining, or extraction of any materials, including mineral resources; the construction, reconstruction, removal, demolition or alteration of the size of any structure; or the removal or harvesting of vegetation. Development shall not be defined or interpreted to include activities related to or undertaken in conjunction with the cultivation, use, or subdivision of land for agricultural purposes that do not disturb the coastal waters or sea, or any improvement made in the interior of any structure.

13. “Development right” means a legal claim to convert a tract of land to a specific purpose by construction, installation, or alteration of a building or other structure.

14. Development, Substantial. With regard to projects that have been initiated, substantial development shall constitute at least 10 percent of the total expected cost (including architectural and engineering fees) to complete the project as it was approved. Development shall also be considered to be substantial if the developer of an approved project has secured financing for the project and can demonstrate, in writing, his or her financial commitments to the project in question.

15. “Director” means the superintendent of public works of the city of Sultan.

16. “District, zoning” means any portion of the city within which, on a uniform basis, certain uses of land and buildings are permitted and certain other uses of land and buildings are prohibited as set forth in this unified development code; and within which certain yards and other open spaces are required, certain lot areas are established, and a combination of such aforesaid conditions are applied.

17. “Domestic animal” means an animal normally kept incidental to a single-family dwelling. Included are dogs and cats; excluded are wild or exotic animals, horses and cows, chickens, goats, or other similar animals.

18. “Drainage” means the removal of surface water or groundwater from land by drains, grading, or other means. Drainage includes the control of runoff to minimize erosion and sedimentation during and after development and includes the means necessary for water supply preservation, prevention, or alleviation of flooding.

19. “Drainage basin” means a geographic and hydrologic subunit of a watershed.

20. “Drive-in establishment” means a business establishment so developed that its principal retail or service character is dependent on providing a driveway approach or parking spaces for motor vehicles so as to either serve patrons while in the motor vehicle, or intended to permit consumption in the motor vehicle of food or beverages obtained by a patron of said business establishment (restaurants, cleaners, banks, etc.).

21. “Drive-in or drive-through facility” means an establishment that, by design, physical facilities, service, or by packaging procedures, encourages or permits customers to receive services or obtain goods while remaining in their motor vehicles.

22. “Driving range (golf)” means an unconfined recreational facility (i.e., without netting overhead or along side the facility) situated on a plot of land at least 400 yards in length and a minimum of 300 feet wide. A golf driving range may be built with overhead netting, as well as netting (or other confining material) along the sides and the rear of the facility. In such cases, the land requirements shall be at least 100 yards in length and a minimum of 150 feet wide. The purpose of such facility is to allow golfers an opportunity to practice their golf shots. 

23. “Driveway” means that space specifically designated and reserved on the site for the movement of vehicles from one site to another or from a site to a public street.

24. “Dwelling” means a building or portion thereof, occupied or intended to be occupied exclusively for residential purposes, but not including hotels or recreation vehicles. (See also “dwelling, multiple-family” and “family”).

25. “Dwelling, attached” means a dwelling having any portion of a wall in common with adjoining dwellings.

26. “Dwelling, detached” means a dwelling that is entirely surrounded by open space on the same lot.

27. “Dwelling, duplex” means a detached building, designed for or occupied exclusively by two families living independently of each other, and shall not include a mobile home.

28. “Dwelling, multiple-family” means a building or portion thereof, used or designed as a residence for three or more families living independently of each other and each with facilities that are used or intended to be used for living, sleeping, and cooking in said building. This definition includes apartment houses but does not include hotels, trailers, or mobile homes.

29. “Dwelling, single-family” means a detached building designed for or occupied exclusively by one family.

30. “Dwelling unit” means any room or group of rooms located within a residential building and forming a single habitable unit with facilities that are used or intended to be used for living, sleeping, and cooking. (Ord. 630 § 2[16.05.276 – 16.05.334], 1995)

SULTAN CITY COUNCIL
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D-4

DATE:

May 14, 2009

SUBJECT:

Boys and Girls Club – Lease Agreement

CONTACT PERSON:
Deborah Knight, City Administrator

ISSUE:

The issue before the City Council is to review the draft lease agreement (Attachment A) with the Boys and Girls Club of Snohomish County and provide direction to staff.

STAFF RECOMMENDATION:

Review the proposed terms and conditions of the lease agreement between the City and the Boys and Girls Club for the properties located at 705 and 707 First Street (Attachment B).  

Direct staff to work with a subcommittee of the City Council to finalize the terms and conditions of the lease.  Or direct staff to make changes to the lease and return to Council for action at the May 28, 2009 Council meeting.  

SUMMARY:

CDBG Block Grant Requires Long-term Lease

The Boys and Girls Club of Snohomish County leases two properties from the City:

705 First Street and 707 First Street (Attachment B).

The Boys and Girls Club and City of Sultan worked together to apply for a Community Development Block Grant  to replace the roofs and make other structural improvements to the buildings they lease from the City.  Under the existing lease, structural improvements are the landlord’s (city’s) responsibility.  

In March 2009, the Boys and Girls Club was awarded a $150,000 Community Development Block Grant. The Community Development Block Grant requires grant recipients to capitalize building improvements over a 15 year period.  The lease agreement with the Boys and Girls Club must be renewed for a 15 year period to meet the grant requirements.

705 First Street

705 First Street houses the Boys and Girls Club youth activities.  This building has a five-year lease which expires in 2011. The Boys and Girls Club are using the first floor for club activities.  The first floor is approximately 2,730 square feet.  

The club would like to expand to the second floor to add a computer lab and enhance the club’s activities.  The second floor has approximately 2,730 square feet.  The club would have access to half the space (approximately 1365 square feet).  The other half of the second floor is city hall office space for the public works department.  

707 First Street

The building at 707 First Street is used for before and after school child care for students attending Sultan and Gold Bar  Elementary School.  This is a year-to-year lease. The Childcare program runs from 6:00 am to 9:00 am and 3:15 to 6:30 pm. The annual $30 Boys & Girls Club Membership is required.  Before and after school care is $280/month; before or after school is $140/month and the kindercare program is $420/month.

DISCUSSION:

The draft lease provides for the following terms and conditions and is based upon the 1996 lease for the building at 705 First Street. For efficiency, city staff recommend combining the two properties into a single lease agreement: 

1. BUSINESS PURPOSE.  The premises are to be used primarily for the purpose of a community youth center for such other and further purposes as are consistent with use of the facility as a family-oriented recreational cultural center.  Other uses may be permitted on a space available basis as determined by the Tenant and with prior approval by the Landlord.

2. USE.  A description of Tenant's initial program and schedule to serve as a community youth center is included as an attachment to the lease agreement.  Throughout the term of this lease Tenant shall generally offer programs and services as a community youth center consistent with the intended program.
3. RENTAL FEE.  In consideration of and in exchange for a contribution of the recreational opportunities, programs, services, and maintenance and operation of the premises from the Tenant, the annual rental amount shall be $2.00 ($1 for each leased site)  to be paid in advance for the entire initial term of this lease.   

Policy Question:  Does the City Council want to have the opportunity to review the rental fee given the length of the lease.  If so, what should trigger the City as the landlord to review the rental fee?

4. UTILITIES.  The Tenant shall pay for all utilities, including but not limited to water, sewer, garbage, recycling, power, heat, gas, telephone, and cable.
5. CARE OF PREMISES. Tenant is responsible for keeping the premises neat, clean and, in a sanitary condition and preserve the premises in good repair except for reasonable wear and tear and damage by fire or other unavoidable casualty.

All maintenance and operating costs are the responsibility of the Tenant, unless otherwise agreed to, in writing, by the City.  This includes, but is not limited to, all HVAC systems and fixtures.  The City will be responsible for replacement or major repairs to these systems unless said replacement or repairs are necessitated by Tenant neglect.

The City is responsible for maintaining the foundation, walls, and roof of the premises.

The Boys and Girls Club is responsible for maintaining the grounds and parking areas and keeping the area clean and free of debris.
6. INUSRANCE AND INDEMNIFICATION. The Tenant is required to carry standard insurance including fire insurance and indemnify the City for damage or loss.  
7. ASSIGNMENT AND SUBLETTING.  This lease may not be assigned or sublet because the lease calls for Tenant to rent the premises at less than fair market value.  The lease may be assigned to an assignee such as a bank for security for money loaned or advanced to the Tenant for construction on the premises or other business purposes of the Tenant.  No such assignment for security purposes shall have priority over the interest of the Landlord.

FISCAL IMPACT:

The Boys and Girls Club will be spending approximately $150,000 in hard costs to renovate the city’s buildings.  The Boys and Girls Club will have additional soft costs including project management and grant reporting.

Under the proposed 15 year lease agreement, the city will be “earning” approximately $10,000 per year ($150,000/15 years).  The Boys and Girls Club is using approximately 3,930 square feet of space.  At $10,000 per year this equates to $2.54 per square foot.  

They are requesting an additional 1,365 square feet for a total of 5,295 square feet. At $10,000 per year this equates to $1.88 per square foot.   

Retail space in Sultan is currently leasing between $11.00 for prime US 2 frontage and  $8.00/square foot triple net for properties off US 2.  

BACKGROUND:

The Sultan Boys and Girls Club is a very important part of the Sultan community.  There is a long history of the club’s commitment to children in Sultan and the Sky Valley.  Leadership and members of the club provide hours of volunteer service to the City of Sultan and its residents.  The City’s commitment to the club is equally as important.  

The Sultan Boys & Girls Club is a non-profit organization that prides itself on being “The Positive Place for Kids.” The club offers programs to assist youth ages 6 to 18 years of age in developing self-esteem, values and skills. We focus on areas in character & leadership development, education & career development, health and life skills, the arts and sports, fitness & recreation.

The program has 5 core areas:

Character and Leadership Development 
Educational and Career Development 
Health and Life Skills 
The Arts 
Sports, Fitness, and Recreation 

The Boys & Girls Club uses the Youth Development Strategy to ensure enrichment in all of its activities. Enrichment is promoted by instilling:

A sense of Belonging 
A sense of Usefulness 
A sense of Influence 
A sense of Competence
ALTERNATIVES:

This is a discussion item.  The Council may give direction to staff regarding the lease details and direct staff to return with a lease agreement for Council approval.

The City Council may also appoint or delegate a subcommittee of the City Council to work with the Boys and Girls Club to negotiate the details of the lease and return to the City Council with a recommendation.  

Since the Boys and Girls Club applied for the CDBG funds with Sultan’s participation it is unlikely the City can deny the club’s request to extend the lease consistent with the grant requirements.  

RECOMMENDED ACTION:  


Review the proposed terms and conditions of the lease agreement between the City and the Boys and Girls Club for the properties located at 705 and 707 First Street (Attachment B).  

Direct staff to work with a subcommittee of the City Council to finalize the terms and conditions of the lease.  Or direct staff to make changes to the lease and return to Council for action at the May 28, 2009 Council meeting.  

ATTACHMENTS

A – Sample lease agreement for discussion

B – Property descriptions 705 First Street and 707 First Street

COUNCIL ACTION:


DATE:


ATTACHMENT A

LEASE AGREEMENTPRIVATE 

City of Sultan

and

Boys and Girls Clubs of Snohomish County


The parties hereto are the CITY OF SULTAN a municipal corporation of the State of Washington ("Landlord"), and BOYS' AND GIRLS' CLUBS OF SNOHOMISH COUNTY, a charitable corporation ("Tenant").


RECITALS

WHEREAS, the City of Sultan has buildings located at 705 First Street, Sultan, WA and 707 First Street, Sultan, WA currently leased to the Boys and Girls Clubs of Snohomish County, Inc; and


WHEREAS, the Tenant has received a $150,000 grant from the Snohomish County Community Development Block program to replace the roof and make other structural improvements to the buildings located at 705 and 707 First Street; and


WHEREAS, the Community Development Block Grant requires the funded improvements to be capitalized over a period of 15 years; and

WHEREAS, the Tenant desires to renew their current lease with the Landlord, dated September 16, 1996 for a 15 year period with automatic renewals for one year periods thereafter to meet the grant requirements; and


WHEREAS, the Tenant is a charitable corporation whose corporate purpose is to foster and sponsor recreational, cultural, athletic and educational programs and activities for the use of the community's families and youth; and 


NOW, THEREFORE, FOR AND IN CONSIDERATION OF the mutual covenants hereinafter contained, the parties agree as follows:


COVENANTS
8. LEASE AND DESCRIPTION.  Upon the terms and conditions hereinafter set forth, the Landlord does hereby lease to Tenant and the Tenant does hereby lease from Landlord those certain premises situated in the City of Sultan, County of Snohomish, State of Washington, depicted on the map thereof filed with the Landlord's Clerk, and being described in Attachment A, hereinafter the above described property is called "premises."

9. BUILDING CONSTRUCTION ON PREMISES The premises are located at 705 First Street and 707 First Street.  The Tenant shall not commence any construction on the premises without written consent of the Landlord.  

10. OCCUPANCY.  The Tenant shall not occupy or use any building hereafter erected on the premises until a certificate of occupancy thereof shall have been issued by the Landlord's Building Official.  Tenant may use all portions of the building and parking areas depicted on Attachment A.
11. BUSINESS PURPOSE.  The premises are to be used primarily for the purpose of a community youth center for such other and further purposes as are consistent with use of the facility as a family-oriented recreational cultural center.  Other uses may be permitted on a space available basis as determined by the Tenant and with prior approval by the Landlord.

12. USE.  A description of Tenant's initial program and schedule to serve as a community youth center is set forth in Attachment B.  Throughout the term of this lease Tenant shall generally offer programs and services as a community youth center consistent with the intended program.

a. The Tenant shall conduct and carry on only the business for which said premises are leased.  The Tenant shall at all times keep and use the premises in accordance with the laws of the State of Washington and ordinances of the City of Sultan and in accordance with all directions, rules and regulations of the health officer, fire marshal, building official or other proper officer of any pertinent and authorized public authority, at the sole cost and expense of the Tenant.

b. The Tenant shall be responsible for other uses of the premises. The Tenant shall be responsible for ensuring that any use of the premises is consistent with the intended purposes and uses of the premises as stated herein and that such other users are approved by the Landlord and the users are properly insured.  Tenant may charge a reasonable rent to another user to offset the costs of janitorial service and utilities for such use.  Rents collected in excess by the Tenant of those necessary to offset janitorial and utility costs shall be forwarded to the Landlord.

c. The Tenant shall submit an annual report to the Landlord of the schedule of programming by the Tenant and of the schedule of other use.

d. Any future construction on the site is specifically excluded from this lease and the terms herein.  The preparation of any lease arrangements and terms for any new construction of additions will be at the sole discretion of the Landlord.

e. Failure to provide adequate youth programming or any of the use requirements stated herein constitutes a default of this lease.  In such an event, the Landlord will notify the Tenant, in writing, of such and the Tenant shall correct same within ninety (90) days of the date of the Notification.  Failure to correct such conditions constitute grounds for termination of this lease.  

13. TERM.  The term of this lease shall be for fifteen (15) years commencing upon June 1, 2009 and ending at midnight on May 30, 2024 thereafter.  The Tenant shall have the option of renewing this lease for one year periods thereafter; such renewal is conditional on the approval of the Landlord and based on the lessee's full adherence to the terms of this lease agreement.  Tenants shall give Landlord not less than 60-day written notice of its intent to renew said lease agreement.

14. RENTAL FEE.  In consideration of and in exchange for a contribution of the recreational opportunities, programs, services, and maintenance and operation of the premises from the Tenant, the annual rental amount shall be $2.00 ($1 for each leased site)  to be paid in advance for the entire initial term of this lease.   

The Landlord may review the rental fee every five (5) years and determine to increase the rental fee if ____________________________. The Landlord will notify the tenant by June 1 of a decision to increase the rental fee.  Any rental fee increase will be effective the following January 1.  

15. UTILITIES.  The Tenant shall pay for all utilities, including but not limited to water, sewer, garbage, recycling, power, heat, gas, telephone, and cable.

16. ACCESS.  The Tenant will allow the Landlord or the Landlord's agents free access at all reasonable times and upon at least twenty-four (24) hours notice to said premises during normal business hours for the purpose of inspection.  Nothing herein shall be construed as in any way limiting the authority of the Landlord's Building Official under existing law.

17. CARE OF PREMISES.

a. Tenant shall at all times keep the premises neat, clean and, in a sanitary condition and shall at all times preserve said premises in good repair except for reasonable wear and tear and damage by fire or other unavoidable casualty.

b. All maintenance and operating costs shall be borne by the Tenant, unless otherwise agreed to, in writing, by the Landlord.  This includes, but is not limited to, all HVAC systems and fixtures.  The Landlord will be responsible for replacement or major repairs to these systems unless said replacement or repairs are necessitated by Tenant neglect.

c. Tenant will commit or permit no waste, damage, or injury to the premises.  This includes, but is no limited to:  the replacement of any glass of all broken windows and doors of the building as may become cracked or broken; keeping all drainage pipes free and open and protecting water, heating and other pipes so that they will not freeze or become clogged; and, the repair of all leaks and all damages caused by leaks or by reason of the Tenant's failure to protect and keep free, open and unfrozen any of the pipes and plumbing on said premises. All such maintenance and repairs shall be at the sole expense of the Tenant.

d. To the extent permitted by law, the Landlord may assist Tenant in soliciting donations and in kind services for purposes of this section.

e. Landlord agrees that the expense of maintaining the foundation, walls, and roof of the premises will be the responsibility of Landlord.

18. MAINTENANCE OF GROUNDS.  The Tenant shall maintain the grounds and parking areas.  The Tenant shall make every effort to keep the grounds and parking areas clean and free of debris.

19. STORAGE OF MATERIALS, SUPPLIES, ETC.  The Tenant covenants to not store or deposit materials, supplies or other objects on the exterior of the leased premises without the permission of the Landlord.  Failure of Tenant to fully carry out this agreement shall be a breach of covenant of this lease.

20. HAZARDOUS WASTES.  The Tenant shall not permit dangerous wastes, hazardous wastes, or extremely hazardous wastes as defined by RCW 70.105.010, et seq. to exist on the premises and shall, at Tenant's sole expense, undertake to comply with all rules, regulations and policies of the Washington State Department of Ecology and the United States Environmental Protection Agency.  Tenant shall promptly notify the City Fire Department of the existence of dangerous wastes, hazardous wastes, or extremely hazardous wastes as required by state and federal regulations.  Tenant shall comply with any provisions of the local Hazardous Waste Plan as now in existence or hereinafter enacted.  Tenant shall comply with any requirements for hazardous waste disposal as may be imposed by RCW 70.105D.030 and the State Department of Ecology.

21. MOTOR VEHICLE PARKING ON PREMISES.  The Landlord shall provide parking on the leased premises, a shown on Attachment A, in accordance with an agreed-upon plan for parking facilities for all motor vehicles in connection with Tenant's business.  The Tenant shall at all times see that all such vehicles park within the leased premises.

22. VACATING THE PREMISES.  Tenant agrees that at the expiration or sooner termination of this lease the Tenant will quit and surrender said premises without notice and in a neat and clean condition and will deliver to the Landlord all keys to all buildings on the premises.  At the expiration or termination of this lease the Landlord will work in good faith with the Tenant to secure a location at which programs for youth can be provided.

23. INDEMNITY.  All personal property on said leased premises shall be at the risk of Tenant.  Landlord shall not be liable for any damage, either to person or property, sustained by Tenant or others, caused by any defects now in said premises or hereafter occurring therein, or due to the condition of any buildings hereafter erected to any part or appurtenance thereof becoming out of repair, or caused by fire or by the bursting or leaking of water, gas, sewer, or steam pipes, or from any act or neglect of tenants or other occupants of said buildings, or any other persons, or due to the happening of any accident from any cause in or about said buildings.  Tenant covenants to protect, save and indemnify Landlord, its elected and appointed officials and employees while acting within the scope of their duties as such, harmless from and against all claims, demands and causes of action of any kind or character, including the cost of defense thereof, arising in favor of Tenant's employees or third parties on account of personal injuries, death or damage to property arising out of the premises leased by Tenant or in any way resulting from the willful or negligent acts or omissions of the Tenant and/or its agents, employees or representatives.  Landlord covenants to protect, save and indemnify Tenant, its elected and appointed officials and employees while acting within the scope of their duties as such, harmless from and against all claims, demands and causes of action of any kind or character, including the cost of defense thereof, arising in favor of Landlord's employees or third parties on account of personal injuries, death or damage to property arising out of Landlord's obligations under this lease or in any way resulting from the willful or negligent acts or omissions of the Landlord and/or its agents, employees or representatives.

24. LIABILITY INSURANCE.  Tenant shall at all times carry and maintain liability insurance in a company or companies rated in the current edition of Best's General Ratings as at least A (Excellent), and Financial Size Category of not less than Class X, or in such other company or companies not so rated which may be acceptable to Landlord, insuring Tenant against all claims for damages for personal injury, including death, and against all claims for damage and destruction of property, which may arise by the acts or negligence of the Tenant, its agents, employees or servants, or by any means of transportation whatsoever including owned, non-owned and hired automobiles, to the extent of at least Two Million Dollars ($2,000,000) combined single limit.  Landlord shall be named in all such policies as an additional insured, and a duplicate true certified copy of the original of such insurance policy or policies shall be furnished to Landlord.  Each such policy shall provide that the policy may not be cancelled without the company first giving Landlord at least thirty (30) days written notice.

25. FIRE INSURANCE.  The Tenant shall, at all times, carry at its own expense fire insurance, extended coverage and vandalism and malicious mischief fire insurance on all buildings existing or hereafter constructed on the premises acceptable to the Landlord, which policy or policies shall name the Landlord as the insured, and to the extent of one hundred percent (100%) of value as mutually agreed upon by Tenant and Landlord.  The original policy, a duplicate true certified copy, or such other evidence of insurance as the Landlord shall in writing have agreed to accept, shall be on deposit with the Landlord's Clerk at all times during the term hereof.  Each such policy shall provide that the policy may not be cancelled without the company first giving the Landlord at least thirty (30) days prior written notice.  No such policy shall contain a deductible clause greater than One Thousand Dollars ($1,000) per claim.  In the event of loss, the Tenant shall pay such deductible sum.

26. INSURANCE PROCEEDS IN EVENT OF LOSS.

a. Total Destruction.  If the premises are totally destroyed by fire, earthquake or other casualty during the term of this lease, and if the Tenant desires to rebuild, the proceeds of insurance shall be used for the purpose of rebuilding such building.  The balance of funds shall be payable pro rata to the Landlord and Tenant based on the investment of the parties; the Tenant's portion subject further to being reduced proportionately to the remaining length of the lease.  If either Landlord or Tenant elects to rebuild as above provided, such party shall prosecute the work of such rebuilding or repairing without delay.  If both Landlord and Tenant fail to give notice of intention to build as aforesaid, within the times specified, both the Landlord and Tenant shall have the right to declare this lease terminated by written notice served upon the other party by mail as in this lease provided.

b. Partial Destruction.  In case of partial destruction, the proceeds shall be used for repairing the damage.

c. Duties Regardless of Extent of Destruction.  The Tenant shall give notice of loss immediately and of intention to rebuild within sixty (60) days of loss.  Prior to termination of this lease whether by expiration of the term or by notice as in this paragraph, rent for the premises shall not abate as between the Landlord and Tenant in the event of loss or destruction of any buildings placed on the premises.

27. LIENS AND INSOLVENCY.  Tenant shall keep the leased premises and the property in which the leased premises are situated free from any liens arising out of any work performed, materials furnished or obligations incurred by Tenant, except for financing instruments obtained with the written consent of the Landlord.  If the Tenant becomes insolvent, voluntarily or involuntarily bankrupt, or if a receiver, assignee or other liquidating officer is appointed for the business of the Tenant, the Landlord may cancel this lease at Landlord's option, provided at least ninety (90) days prior notice is given to Tenant.

28. ASSIGNMENT AND SUBLETTING.  This lease may not be assigned or sublet because the lease calls for Tenant to rent the premises at less than fair market value.  Notwithstanding the above, this lease may be assigned to an assignee such as a bank for security for money loaned or advanced to the Tenant for construction on the premises or other business purposes of the Tenant.  No such assignment for security purposes shall have priority over the interest of the Landlord.

29. NOTICE.  All notices and consents hereunder shall be given in writing, delivered in person or mailed by certified mail, postage prepaid, to the receiving party at its address below, or to such other address as the receiving party may notify the sender beforehand referring to this lease:


BOYS' AND GIRLS' CLUBS OF SNOHOMISH COUNTY


4322 Rucker


Everett, WA 98203


CITY OF SULTAN


319 Main Street, Suite 200

            P.O. Box 1199


Sultan, WA  98294

30. GOVERNMENTAL FEES.  Except for those which may be approved by Resolution of the City Council of the City of Sultan, all fees due under applicable law to the City, County or State on account of any inspection made on leased premises by any officer thereof shall be paid by Tenant. 

31. SIGNS.  All signs and symbols placed in the windows or doors or elsewhere about the premises, or upon the exterior part of the building, shall be subject to the approval of the Landlord or Landlord's agents.  Landlord agrees to allow the Tenant logo on the exterior of the building to meet standards of Boys and Girls Clubs of America.  In the event Tenant shall place signs or symbols on the exterior of said building or in the windows or doors or elsewhere where they are visible from the street that are not satisfactory to the Landlord or Landlord's agents, the Landlord or Landlord's agents may immediately demand the removal of such signs or symbols, and the refusal of the Tenant to comply with such demand within a period of twenty-four (24) hours will constitute a breach of this lease, and entitle the Landlord to immediately recover possession of said premises in the manner provided by law.  Any signs so placed on the premises shall be so placed upon the understanding and agreement that Tenant will remove same at the termination of the tenancy herein created and repair any damage or injury to the premises caused thereby, and if not so removed by Tenant, then Landlord may have the same removed at Tenant's expense.  Tenant shall in respect to signs conform to all requests of the City of Sultan Sign Code and Building Code, and pay applicable fees.

32. ALTERATIONS.  The Tenant shall not make any material alterations, additions or improvements to the leased premises without written consent of the Landlord, and all alterations, additions and improvements which shall be made, shall be at the sole cost and expense of the Tenant, and shall become the property of the Landlord, except those not attached to the building and shall remain in and be surrendered with the premises as part thereof at the termination of this lease, without disturbance, molestation or injury.  The term "material alterations additions or improvements" shall include but not be limited to any structural modification of the building or its components.  If the Tenant shall perform work with the consent of the Landlord, as aforesaid, Tenant agrees to comply with all laws ordinances, rules and regulations of the pertinent and authorized public authorities.  The Tenant further agrees to save the Landlord free and harmless from damage, loss or expense arising out of said work.  Heating systems, plumbing systems (including hot water tanks) and all lighting and electrical systems and parts thereof shall be considered fixtures, and become part of the real estate upon being installed in any building.

33. DEFAULT AND RE-ENTRY.  If any rents above reserved, or any part thereof, shall be and remain unpaid when the same shall become due, or if the Tenant shall violate or default in any of the covenants and agreements therein contained, then the Landlord may cancel this lease upon giving the written notice required by law, and re-enter said premises, but notwithstanding such re-entry by the landlord, the liability of the Tenant for the rent provided for herein shall not be extinguished for the balance of the term of this lease, and the Tenant covenants and agrees to make good to the Landlord any deficiency arising from a re-entry and re-letting of the premises at a lesser rental than herein agreed to.


The Tenant shall pay such deficiency each month as the amount thereof is ascertained by


the Landlord, together with leasehold tax.  Notwithstanding anything contained herein to
the contrary, Landlord shall provide Tenant with written notice of default and shall allow

the Tenant a sixty (60) day period to cure (or, in case of impracticability, commence to sure) such default.

34. COSTS AND ATTORNEY'S FEES.  If by reason of any default on the part of either party, litigation is commenced to enforce any provision of this lease or to recover for breach of any provision of this lease, the prevailing party shall be entitled to recover from the other party reasonable attorney's fees in such amount as is fixed by the court, and all costs and expenses incurred by reason of the breach or default by the other under this lease.

35. NON-WAIVER OF BREACH.  The failure of either party to insist upon strict performance of any of the covenants and agreements of this lease, or to exercise any option herein conferred in any one or more instances, shall not be construed to be a waiver or relinquishment of any such strict performance or of the exercise of such option or any other covenants or agreements but the same shall be and remain in full force and effect.

36. REMOVAL OF PROPERTY.  In the event of default and failure to cure, or taking possession of the leased premises as aforesaid, the Landlord shall have the right, but not the obligation, to remove from the leased premises all personal property located therein or thereon, and may store the same in any place selected by Landlord, including but not limited to a public warehouse, at the expense and risk of the owners thereof, with the right to sell such stored property with notice to the Tenant, after it has been stored for a period of at least sixty (60) days, the proceeds of such sale to be applied first to the cost of such sale, second to the payment of the charges for storage, if any, and third to the payment of any other sums of money which may then be due from Tenant to Landlord under any of the terms hereof, and the balance, if any, to be paid to Tenant.

37. HEIRS AND SUCCESSORS.  Subject to the provisions hereof pertaining to assignment and subletting, the covenants and agreements of this lease shall be binding upon and inure to the benefit of the heirs, executors, administrators, legal representatives, successors and assigns of any of all of the parties hereto.

38. HOLD OVER.  If the Tenant shall, with the written consent of Landlord, hold over after the expiration of the term of this lease, such tenancy shall be determined as provided by the laws of the State of Washington.  During such tenancy Tenant agrees to pay Landlord the same rate of rental as set forth herein, unless a different rate is agreed upon, and to be bound by all of the terms, covenants and conditions as herein specified, so far as applicable.
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39. VENUE.  The venue of any suit which may be brought by either party under the terms of this lease or growing out of the tenancy under this lease shall at the option of the Landlord be in court or courts in Snohomish County, Washington.

IN WITNESS WHEREOF, the parties hereto have executed this lease on the   _____ day of _______________, 2009.

CITY OF Sultan, Landlord


BOYS AND GIRLS CLUBS OF








SNOHOMISH COUNTY, TENANT

By____________________________

By___________________________


Carolyn Eslick, Mayor


      Bill Tsoukalas, 








      Executive Director

Attest:

By____________________________

  Laura Koenig, City Clerk

Approved as to form:



Approved as to form:

By____________________________

By__________________________  

        Margaret King, City Attorney

   
 Mark Olson, Attorney for the








    BOYS' AND GIRLS' CLUBS

STATE OF WASHINGTON)





ss.

COUNTY OF SNOHOMISH)


I certify that I know or have satisfactory evidence that CAROLYN ESLICK is the person who appeared before me, and said person acknowledged that he signed this instrument, on oath acknowledged that he was authorized to execute the instrument, and acknowledged it as the MAYOR of the CITY OF SULTAN to be the free and voluntary act of such party for the uses and purposes mentioned in the instrument.


DATED this _____ day of _______________, 2004.






___________________________________






___________________________________






[Legibly print name of notary]






NOTARY PUBLIC in and for the State






of Washington, residing at ________






My commission expires _____________

 STATE OF WASHINGTON)





ss.

COUNTY OF SNOHOMISH)


I certify that I know or have satisfactory evidence that BILL TSOUKALAS is the person who appeared before me, and said person acknowledged that he signed this instrument, on oath acknowledged that he was authorized to execute the instrument, and acknowledged it as the EXECUTIVE DIRECTOR of  THE BOYS' AND GIRLS' CLUBS OF SNOHOMISH COUNTY to be the free and voluntary act of such party for the uses and purposes mentioned in the instrument.


DATED this _____ day of _______________, 2004.






___________________________________






___________________________________






[Legibly print name of notary]






NOTARY PUBLIC in and for the State






of Washington, residing at ________






My commission expires _____________

�








� The City repaved 2nd Street from Main to Alder in 2009 as a part of the water system upgrade.  City capital funds were used for the street overlay.


� � HYPERLINK "http://www.mrsc.org/Subjects/PubSafe/firewk.aspx" ��http://www.mrsc.org/Subjects/PubSafe/firewk.aspx� and � HYPERLINK "http://www.wsp.wa.gov/fire/fwlicense.htm" ��http://www.wsp.wa.gov/fire/fwlicense.htm�


� 116 Wn.2d 556 (1991),


� *Prior legislation: Ords. 168, 249, 294, 334, 389, 471 and 507.





� *Prior legislation: Ords. 168, 249, 294, 334, 389, 471 and 507.





� RCW 58.17.030 see also New Castle v. City of LaCenter Court of Appeals Division 2





�I’m not sure that this would be upheld as legal entry without a warrant.


�I’m not sure that this would be upheld as legal entry without a warrant.





