 CITY OF SULTAN
COUNCIL MEETING – COMMUNITY CENTER
February 26, 2009
7:00 PM  CALL TO ORDER -  Pledge of Allegiance and Roll Call

CHANGES/ADDITIONS TO THE AGENDA
PRESENTATIONS  
1) Dave Wood – VOA and Safe Stop

2) Mark Avni – East County Senior Center
COMMENTS FROM THE PUBLIC:  Citizens are requested to keep comments to a 3 minute maximum to allow time for everyone to speak.  It is also requested that you complete a comment form for further contact.

COUNCILMEMBER COMMENTS
HEARINGS
 STAFF REPORTS –  Written Reports Submitted

CONSENT AGENDA:    The following items are incorporated into the consent agenda and approved by a single motion of the Council.

1) Approval of the February 12, 2009 Council Meeting Minutes
2) Approval of the February 12, 2009 Public Hearing minutes on Chapter 17.08 Flood Damage Prevention

3) Approval of Vouchers
4) Contract with B & O (Bank and Office Interiors)
5) Contract with Armada for Credit Card Services

ACTION ITEMS:
1) Ordinance 1018-09 Iron Goat Franchise 

2) Ordinances – Code Scrub

A. Ordinance 1020-09 – Repeal 3.12 Fire Equipment Reserve Fund

B. Ordinance 1021-09 – Repeal 3.42 Baseball Field Project Fund

C. Ordinance 1022-09 – Repeal 3.46 DWI Grant Fund

D. Ordinance 1023-09 – Repeal 2.12 Volunteer Fire Department

E. Ordinance 1024-09 - Repeal Title 5.12 Live Music License

3) Resolution 09-01 - Surplus Equipment List

4) Ordinance 1025-09  - Add Public Works Director to code

5) Professional Service Contract – Brown and Caldwell (Wastewater Treatment Plant 

6) Ordinance 1026-09 – 1% Art Requirement

7) Professional Service Contract – Graham Bunting (LID 97-1)

8) Ordinance 1019-09 Flood Damage Prevention

DISCUSSION:  Time Permitting
1)  Utility Donation Program
2) SMC Code Scrub – Titles 2 and 3

PUBLIC COMMENT ON AGENDA ITEMS ONLY
COUNCILMEMBER RESPONSE TO PUBLIC COMMENT ON AGENDA ITEMS
Executive Session:   Potential Litigation and Personnel
Adjournment - 10:00 PM or at the conclusion of Council business.

ADA NOTICE:  City of Sultan Community Center is accessible.  Accommodations for persons with disabilities will be provided upon request.  Please make arrangements prior to the meeting by calling City Hall at 360-793-2231.     

For additional information please contact the City at cityhall@ci.sultan.wa.us or visit our web site at www.ci.sultan.wa.us 
SULTAN CITY COUNCIL

AGENDA ITEM COVER SHEET

ITEM NO:
Consent C 1

DATE:
February 26, 2009

SUBJECT:
Council Meeting Minutes

CONTACT PERSON:
Laura Koenig, Clerk/Deputy Finance Director

SUMMARY:

Attached are the minutes of the February 12, 2009 Council meeting as on file in the office of the City Clerk.

RECOMMENDED ACTION:

Approve as submitted

MOTION:  Move to accept the consent agenda as presented.
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CITY OF SULTAN COUNCIL MEETING – February 12, 2009
The regular meeting of the Sultan City Council was called to order in the Sultan Community Center by Mayor Pro-tem Wiediger.   Councilmembers present:  Champeaux, Slawson, Flower, Davenport-Smith, Blair and Doornek.

COMMENTS FROM THE PUBLIC
Cindy Hedland:  Worked at a tavern in Snohomish during the motorcycle show and they never had a problem with the customers during the show.  The sales are good and the participants are there to have fun.  This is a family event and Sultan should allow them to hold the show.

Greg Linse:  Works for Microsoft and they have used their grant program to fund a science project at the school.  He is on the Sky Harbor HOA board and they requested help from the City with people that are posting non-compliant signs.  They can remove signs inside the plat but not outside the plat area and the neighborhood is upset.  The City Attorney will not allow City staff to talk to the homeowners.  They are considering leaving Sultan due to the lack of support.

Debbie Copple:  Thanked Deborah Knight and Frank Linth for being Masters of Ceremony at the Community Awards.  The Sky Valley Chamber supports the motorcycle show.  There is only one business that would be impacted and they could work with them.   The other businesses could benefit from the foot traffic on a Sunday.  The ABATE organization has good reputation and the Snohomish business supported them.  

Steve Harris:  Will be paying for the vacated road and moving forward with his commercial project.  Appreciates the help the Council and staff have provided. 

Bubba Deach:  Owner of Bubba’s tavern.  Supports the ABATE motorcycle show as this would be a positive event for the Community.  This is a good opportunity for Sultan to show off their businesses.

Jeffrey Beeler:  The US 2 Coalition will have a fund raiser at the Galaxy Theater on February 21st.  It is nice to see the snow plow and sander in the budget and that a purchase is being considered.  He understands the budget constraints and that the equipment is old and difficult to work with.  Should buy a sander now as it would be used more then a snow plow blade.  Last December residents were stuck in their homes.  The City needs to review the Homeowner Association agreements and understand the impact to the home owners.

Garth York:   Asked if mitigation and impact fees can they be postponed until final occupancy is issued?  The SMC has some discrepancies regarding impact fees.  His project was approved under the old fee and now he is subject to the revised fee.  He would like to the fees postponed so there isn’t a major impact on the developer.  

COUNCILMEMBERS COMMENTS:
Champeaux:  Code revisions are being worked on and Mr. York should discuss his issues with staff.  

Slawson:   He attended the ABATE show last year and it is peaceful family event.  The only issue is funding for police services.

Flower:  Thanked the ABATE members for attending the meeting.  They put on a peaceful and successful event.  There have been issues with signs in the past and the City should take action if the signs are in the right-of-way.  If signs are on private property, there are freedom of speech issues to deal with.  The City should work with developers on mitigation and impact fees.  The awards ceremony was a good event and showcased all the volunteers in the valley.
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Davenport-Smith:  It is good to see the support of the ABATE show however there is the matter of the fee for police services. She would like to look at postponing payment of impact fees so projects can move forward.

Blair:  Attended the motorcycle show in Snohomish and it was a good event and a lot people were shopping.  She would like to see if they can find a way to cover the costs.  Development brings jobs and sales tax and she would like more information on Mr. York’s request.  

Doornek:  He has attended motorcycle shows and they are good events that bring business into the City. 

Wiediger:  The Community Awards night was a good event.  
HEARINGS:

Chapter 17.08 Flood Damage Prevention – see minutes.

CONSENT AGENDA: 

The following items are incorporated into the consent and approved by a single motion of the Council.   On a motion by Councilmember Champeaux, seconded by Councilmember Slawson, the consent agenda was approved as presented.  Champeaux – aye; Wiediger – aye; Slawson – aye; Davenport-Smith - aye; Flower – aye; Blair – aye; Doornek - aye.
6) Approval of the January 22, 2009 Council Meeting Minutes as on file in the Office of the City Clerk.

7) Approval of the January 22, 2009 Public Hearing Minutes – Public Participation as on file in the Office of the City Clerk.

8) Approval of the January 22, 2009 Public Hearing Minutes – Iron Goat Franchise as on file in the Office of the City Clerk. 

9) Approval of Vouchers in the amount of $215,872.10 and payroll through January 23, 2009 in the amount of $99,261.72 to be drawn and paid on the proper accounts. 

10) Waive fee for use of Community Center – Youth Leadership Program – referred to the Council Sub Committee.

11) Ordinance Number correction – Ordinance 1017-09 Park Regulations

12) Adoption of Ordinance 1015-09 Public Participation Policy

13) Utility Relief Requests

14) Sultan Basin Road Project – Final Acceptance

15) Authorization to sign the Microsoft License Agreement.

16) Authorization for the Mayor to sign the Shockey Brent Contract Amendment.

DISCUSSION ITEMS:
Red Flag Regulations – Identity Theft: 
The issue before the Council is to provide information on the requirement to establish an Identity Theft Prevention program by May 1, 2009 in compliance with the Federal Trade Commission’s Fair and Accurate Credit Transaction Act of 2003.

The Fair and Accurate Credit Transactions Act of 2003 requires certain financial institutions and creditors with “covered accounts” to prepare, adopt and implement an identity theft prevention program to provide identification of “red flags” that could indicate identity theft.  Municipal utility accounts are specifically included under “covered accounts” and therefore the City will need to comply with the regulations.  

The City is required to develop a program to identify, detect and respond to Red Flags, provide for a periodic updating process and a reporting process.  There are five categories the City needs to address:

1.  Notification from Consumer Reporting Agencies:  The City does not request or receive information about its utility customers from any Consumer Reporting Agency.

2. Suspicious Documents: Documents that may be forged or altered.
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3. Suspicious Personal Identifying Information:  Identification that is not consistent with other personal information presented.

4. Unusual Use of or Suspicious Activity Related to an Account:  Changes to account activity that is abnormal from prior history.

5. Notice Regarding Possible Identity Theft:  This may come from a customer, victim or law enforcement officer.

The City may want to expand the program in the future to cover payroll and employee information protection.

Water Rate Structures:
The issue before the City Council is an introduction to alternative water rate structures
One alternative to the existing rate structure is to charge residential customers for actual water used rather than provide for a base rate (currently 600 cubic feet per month).  The benefit of a rate structure for residential users based on use (“pure water” or “increasing block rates”) is to benefit those residential customers who use little water or who conserve water.  Under the existing rate structure low water users are charged for water in the base rate that they never actually use.  Low users are in effect underwriting high water users.

An increasing block rate does not necessary result in increased rates for an average household.  The City Council can set the block rates to match the existing average household cost or to match the current base rate.  Under the existing system, the majority of the City’s water revenues come from the base rate rather than from the volume of water used.   Currently 80% of the City’s water revenues come from residential users.  Residential use changes from season to season.  During the dry summer months, water use increases as a result of residential use from an average of 15 million gallons per day to 18.5 million gallons per day a 15% increase.

Under Washington State’s 2003 Municipal Water Law, the City was required to adopt a Water Use Efficiency Program in 2008 to reduce average household or business water use in the City in order to prolong the availability of water resources.  

Conservation pricing is one of the goals included in the City program.  The City is required to notify the State Department of Health and the general public of its progress towards meeting its goal.  If the goal is not being met, the City needs to adjust its program.  Changing the City’s residential users to increasing block rates will help the City meet its Water Use Efficiency Program Goals.  

Police Department Update:  The Snohomish County Sheriff’s Office began providing police services to the City of Sultan effective January 1, 2009.  The Police Chief reviewed the report and provided an overview of activities and statistics for the month of January.  The move to the new building is almost complete and staff training is taking place.  The Officers have been directed to be more pro-active and self initiate actions and to do area checks while on patrol.    
Public Works Equipment:
The issue is to receive direction from the City Council on the purchase of a snow plow and a sander to be used during inclement weather on the City streets.  During the snow events in December 2008, Snohomish County and WA Department of Transportation helped by clearing main arterials within the City. The estimated costs for the equipment would be $15,000 to $20,000 and is not included in the 2009 budget.  
Brief discussion was held regarding City equipment needs and the frequency a sander and snow plow would be used; safety concerns; the need for a mower and potential funding sources..  
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ABATE Motorcycle Show:
The issue for the City Council is to discuss and provide direction to staff regarding hosting the Old Snohomish Antique and Classic Motorcycle Show (Show) on May 17, 2009 or a future year.  

ABATE, the event organizer, is seeking a decision from the City by March 1, 2009.  This will ensure enough time to organize the event in Sultan.

There are several alternatives for the City Council to consider –- do not host the event in 2009, host the event in 2010, commit to hosting the event in future years, refer the matter to the Sub Committee, request staff to provide additional information.

The event is family oriented; however, there is the potential for “gangs” to attend.  The impact to the business community must be considered and the noise factor may be an issue.  The event starts around 6 AM and is over by 5 PM and there may be noise and traffic issues to consider for the residential areas.  
In considering a decision to host the Motorcycle Show the City Council may want to consider the if the City has an interest and staff capacity to host the event in 2009 or in the future; is the necessary infrastructure in place; are the necessary polices in place to ensure a successful event; what is the cost to benefit factor; public image and have the safety issued been addressed.

Rob Hoverman, ABATE, advised they have sponsored the event in Snohomish for 12 years.  Attendance ranges fro 10,000 to 20,000 people during the event.  The motorcycle riders are family oriented and professional.  Snohomish has requested they pay for 2 police officers per thousand attendees which is an increase from the prior .75 per thousand last year.  The estimated cost for Law Enforcement services is $30,000.  There is adequate room in Sultan to host the event.  There are members of the Banditos that attend the event but there is no history of problems.  Traffic on Highway 2 may be an issue. The event is paid for be charging for vendor space, sponsors and entry fees.  ABATE is an independent group concerned with motorcycle safety and lobbies for safety laws.  The group will need to decide in the next week if they are going to have the event in 2009.

Chief Brand:   The International Association of Police has developed the formula to determine how many Officers are needed for an event.  The $30,000 estimate is based on the number of people who attended the event in 2008.   The event does have motorcycle gangs that attend.  A delay to next year would allow more time to plan for coverage, address traffic issues and financial concerns.  

Council comments:

Flower:  The Law Enforcement costs were an issue with Snohomish and he understood ABATE paid the costs for police coverage not the City.  The number of Officers per thousand seems high.  This is not a Sturgis type event and the motorcycle gangs are limited to the Banditos and some Hell’s Angels.  It is a family oriented event with no history of violence.   The Council and businesses support the event and he would like to see it happen. 

Blair:  The Oyster Run did not have a large police presence and there were a lot of bikes in attendance.  She has attended the event in prior years and most of the people that attend are in the 40-50 age bracket and they own expensive bikes.  There is a potential for things to happen at any type of event.  Does the City have enough space for the event?  Would like to host the event if the financial issue can be addressed. 

Slawson:  Attended the event last year in Snohomish and there were a lot of young kids that help, where did they come from?  (ABATE approached the High School to use seniors that needed to complete community service for graduation.)  Would like to see the Sub Committee work with the group to host the event in 2010. 
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ABATE: 

Doornek:  Would like to have more information on the event prior to making a decision.

Davenport-Smith:  May not be able to proceed with the event in 2009 due to budget and planning issues, however, she would like to see the City include funds in the budget for 2010.

Champeaux:   Can the event be moved to later in the year?  The City is interested in hosting the event.

Brad Watson:  Changing the date would be hard on those people that come from other parts of the country.  Comparing them to events that have large crowds is not fair and it may be better to wait a year and organize the event.

Jim Ross:  Part of the cost of Law Enforcement is for traffic control.

Steve Harris:  This is a great opportunity for Sultan and for the business community.  They could ask for donations to offset the costs for police services.  The Chamber used the Explorers to help out during the Shindig.

Garth York:  Agree the event could be a benefit to the City.

Clyde Jelinek:   The ABATE event in Snohomish has been great and well attended.  The City needs this event to generate revenue and they should spend some money to make it happen.

The Council set a special Council meeting on February 24, 2009 to review the matter. 

PUBLIC COMMENTS
Sam Pinson:  To meet the red flag requirements, staff should lock their computer when leave.  The pure water rate structure requires those with more people to pay more then the neighbors with less.  Supports everyone paying the same amount for the base rate and charging for excess to encourage conservation. In regards to the snow plow, they should consider the difference between the number of days it was used versus the number of days it was needed. 

Jeff Beeler:   The snow is wet and heavy and melts quickly.  The problem is when there is snow on the ground and it freezes it turns into ice and they can’t drive on it.  If people use the water, they should pay for it.  Asked if the funds in the Police care replacement fund could be used for the ABATE event?

COUNCIL COMMENTS

Councilmembers expressed support to move forward with the ABATE motorcycle event.  

Adjournment:  On a motion by Councilmember Champeaux, seconded by Councilmember Blair, the meeting adjourned at 10:00 PM.







Ron Wiediger, Mayor Pro-tem
Laura J. Koenig, City Clerk
SULTAN CITY COUNCIL

AGENDA ITEM COVER SHEET

ITEM NO:
Consent C 2

DATE:
February 26, 2009

SUBJECT:
Council Meeting Minutes

CONTACT PERSON:
Laura Koenig, Clerk/Deputy Finance Director

SUMMARY:

Attached are the minutes of the February 12, 2009 Public Hearing on Chapter 17.08, Flood Damage Prevention, as on file in the office of the City Clerk.

RECOMMENDED ACTION:
Approve as submitted

MOTION:  Move to accept the consent agenda as presented.

CITY OF SULTAN COUNCIL MEETING –  February 12, 2009

PUBLIC HEARINGS:

The Public Hearing on Chapter 17.08 Flood Damage Prevention was called to order by Mayor Pro-tem Wiediger.   

Councilmembers present:  Champeaux, Davenport-Smith, Slawson, Flower, Blair and Doornek.

Staff:  Bob Martin, Community Development Director, presented the staff report.  The issue is to update Sultan Municipal Code (SMC) Chapter 17.08, Flood Damage Prevention to accommodate changes called for in recent Community Assistance Visit (CAV) by Washington Department of Ecology (DOE) and the Federal Emergency Management Agency (FEMA).

Due to the extensive portion of the City that is in the Skykomish/Sultan River Floodplain, the City is heavily involved in the National Flood Insurance Program (NFIP).  An important component of this program is the Community Rating System (CRS) that assigns value to various activities by the Community in pursuit of effective flood loss management.  Sultan is a participant in the CRS and has a favorable rating of Class 7 in recognition of effective ongoing flood loss management.  This favorable rating results in reduced flood insurance premiums for residents of the City who are in the NFIP.

The Department of Ecology (DOE) and the Federal Emergency Management Agency (FEMA) periodically conduct Community Assistance Visits (CAV) with local Communities to assist them in keeping current and, if possible, increasing their insurance rating.  Sultan had a CAV on July 2, 2008.  On July 9, 2008, the City received a letter from DOE outlining the activities that would keep Sultan current with its favorable insurance rating. The letter indicates several changes that need to be made to SMC Chapter 17, Flood Damage Prevention.  

The July 9th letter addresses three categories of work to be done.

1. “Floodplain Regulations” calls for very specific modifications of Code to implement Flood Management Standards required of new construction or substantial remodel construction as it occurs on a day-to-day basis in the Community.  These are required by State and Federal standards. The City has essentially no options in these items.  City Staff has included these provisions in the draft of Chapter 17.08 at the appropriate locations.

2. “Procedures” calls for the City to set up specific procedures and standards on how floodplain provisions are implemented and managed on a day-to-day basis.  The requirement for these procedures is not optional.  The specific provisions established to enact the requirements can be adjusted to fit the Community’s governmental structure. 

a. Section 17.08.070 Administration, has been significantly modified to establish codified procedures from the permit stage through construction, to final inspection.

b. Section 17.08.090 and 17.08.100 have been significantly modified to provide procedures and criteria for Conditional Uses and Variances under the SMP.

c. The role of City Staff in daily administration and in development of Staff Reports for various applications is clarified.

d. Where applicable, the City Council has been removed from procedures involving implementation of the SMP, and those functions have been vested in the Hearing Examiner with appeal to Superior Court.

The work on these changes is to conform to the City of Sultan’s administrative structure.  There is some latitude in review of these procedures to insure that the Community is involved and protected to the best advantage
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3. “Field Inspection Report Cases” lists specific properties that did not have complete field inspection records in the appropriate file.  Documentation for these properties is substantially complete at this time.
With these changes, and the others called for in the letter, most of which have already been completed, the City is doing everything requested to retain its Class 7 Rating in the CRS.

Public Input
Karen Walburn:  Requested copies of the staff report. (Provided by the City Clerk).  She owns the Liquor Store and her flood insurance is high and she would like to know if this impacts the rates.

Clyde Jelenik:  Asked why the City has not contacted the Corp of Engineers to place a dike along  the east side of the Sultan River to prevent flooding.  Sultan is similar to the City of New Orleans where they have dikes.  The Skykomish River floods into the Sultan River and the Corp of Engineers should look into the issue and take measure to stop the flooding into the City.  It would eliminate flooding problem in the area if there was a dike.  

Council Discussion:

Councilmembers asked why the City received a letter from DOE; what the fiscal impact of additional inspection will be to residents and if existing homes will have to add flood insurance.

Staff advised the letter was part of the annual update to make sure the code is compliant and proper inspections are completed.  The residents will be required to have additional survey work completed as part of the inspeciton process.  The FEMA restudy may require some existing properties to obtain flood insurance.  The application process will provide information to the property owner on all required inspections.

Davenport-Smith: Has worked with DOE in the past and it is difficult if not impossible to dike any of the rivers in the state as they feel it is best to allow the river to be as natural and free as possible.  

Champeaux:  Staff has attempted to discuss diking with DOE in the past without success.

Flower:  In the State of Washington, the river has more rights then the City and they have had no success in getting DOE to reconsider their stance. 

Blair:  Was a member of the Salmon Recovery B and the enviromentlist are into natural river migration.  There was a diversion dam placed at the horse farm on the south side of Highway 2 without success.  The City has looked at options to control flooding.  There used to be a slough on the south side of the river that was filled in and there are discussions with the County to reopen the slough to handle flood waters.  

On a motion by Councilmember Flower, seconded by Councilmember Slawson, the public meeting was closed.  All ayes.  







Ron Wiediger, Mayor Pro-tem
Laura J. Koenig, City Clerk
SULTAN CITY COUNCIL

AGENDA ITEM COVER SHEET

ITEM #:
Consent C 3

DATE:
February 26, 2009

SUBJECT:
Voucher Approval

CONTACT PERSON:
Laura Koenig
, Clerk/Deputy Finance Director


SUMMARY:


Attached are the vouchers for approval in the amount of $93,266.93 and payroll through February 6, 2009 in the amount of $56,636.77 to be drawn and paid on the proper accounts.

FISCAL IMPACT:
$149,903.70
RECOMMENDATION:


Approve the payment of vouchers as submitted.


COUNCIL ACTION:


DATE:

City Of Sultan
Voucher Approval

February 26,  2009

I, the undersigned, do hereby certify under penalty of perjury, that the materials have been furnished, the services rendered, or the labor performed as described hereon, and that the claim is just, due and an unpaid obligation against the City of Sultan, and that I am authorized to authenticate and certify to said claim.

Laura J. Koenig, Clerk/Deputy Finance Director

We, the undersigned City Council of Sultan Washington, do hereby certify that the merchandise or services hereinafter specified have been received and the claims are approved for payment in the following amounts:



Payroll Check #14830-14834

$    7,148.53



Direct Deposit #4


$  19,855.39



Benefits Check #14835-14839
$  29,104.42




Tax Deposit
#4


$  10,528.43



Accounts Payable



Check #23477-23526


$  93,266.93



TOTAL




$149,903.70

Bruce Champeaux, Councilmember


Steve Slawson, Councilmember

Ron Wiediger, Councilmember


Sarah Davenport-Smith, Councilmember
Jim Flower, Councilmember



Kristina Blair, Councilmember
Dale Doornek, Councilmember
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DATE:
February 26, 2009


ITEM:
C - 4
SUBJECT:
Bank and Office Interiors Contract for Services     

CONTACT PERSON:
Deborah Knight, City Administrator
____________________________________________________________________________________
Issue: 

Authorization is needed from the City Council in order to participate in an Intergovernmental Cooperative Purchasing Agreement (Attachment A) between the City of Sultan and the University of Washington to enter into a contract (Attachment B) with Bank and Office Interiors.
The purpose of the contract is to provide assistance in reorganizing the interior cubicle walls at City Hall and move file cabinets containing archived records to the City owned buildings on First Street.    
Staff Recommendation: 

Authorize the Mayor to sign an Intergovernmental Cooperative Purchasing Agreement with the University of Washington to enter into a contract with Bank and Office Interiors.  

The University of Washington conducted an extension bid process seeking the lowest responsible bidder for the provision of Steelcase, Steelcase Design Partnerships furniture and related services.  Bank and Office Interiors were the lowest responsible bidder.  
Summary: 

The city has been creating a new filing system for city land use and building permit files based on addresses.  This new filing system will allow the city to track multiple permits over time to a single address rather than tracking permits by permit type with no single consolidated location.  This will provide the public with a more efficient method of locating information regarding their property.  This is especially effective for new owners who have questions about past improvements to their homes and businesses.  It is also a step toward creating an on-line permit tracking system.

The city has purchased new lateral file cabinets for storing address records using a grant from the State Archivist.  Bob Martin, the City’s Community Development Director and Donna Murphy have been efficient in using volunteers to create the new filing system and transfer land use and building permit files to the new file folders and cabinets.  

As the old files have been transferred, city staff have taken the opportunity to archive files for transfer to the city owned buildings on First Street.  Since the new lateral file cabinets are configured differently, the current cubicle arrangement in the center of the City Hall offices needs to be moved to make room for the new cabinets.  

City staff recommend contracting with Bank and Office Interiors to assist the City with rearranging the City’s office space and moving archived files. Snohomish County and other cities use Bank and Office Interiors for similar work and recommend the company.  Snohomish County used Bank and Office to transfer file cabinets and other materials to City Hall during the transition to the Snohomish County Sheriff’s Office for police services.  
Fiscal Impact: 
City staff are meeting with the Bank and Office representative on February 23, 2009 to discuss the project and get a quote for the work.  The work is tentatively scheduled for March 11, 2009.  

Staff anticipate it will take between 4 and 6 hours to move the file cabinets and archived records and rearrange the office space.  The cost for the work should not exceed $750 including drive time (2 people x 6 hours x $42/hour).  Staff recommend using the building maintenance and repair fund to complete the work.  
Alternatives:
1. Authorize the Mayor to sign an Intergovernmental Cooperative Purchasing Agreement with the University of Washington to enter into a contract with Bank and Office Interiors.  The total amount for the work is not to exceed $750.  This alternative implies the Council is comfortable contracting with Bank and Office Interiors to assist the City with rearranging office space and relocating files.  

2. Do not authorize these tasks. Do not authorize the Mayor to sign an Intergovernmental Cooperative Purchasing Agreement with the University of Washington to enter into a contract with Bank and Office Interiors.  Direct staff to areas of concern.  This alternative indicates the Council has serious questions or concerns about the scope of work, project cost estimates or overall project.  The Council could choose to delay a decision until the March 12, 2009 meeting.  The project could be delayed slightly as a result of Council action.

3. Do not authorize the Mayor to sign an Intergovernmental Cooperative Purchasing Agreement with the University of Washington to enter into a contract with Bank and Office Interiors.  The action implies the City Council has serious concerns about the proposed scope of work and/or project.  

Recommended Action:

Authorize the Mayor to sign an Intergovernmental Cooperative Purchasing Agreement with the University of Washington to enter into a contract with Bank and Office Interiors.  
Attachments:
A – Intergovernmental Cooperative Purchasing Agreement
B – Contract for Services
_____________________________________________________________________

Council Action:

Date:  

Attachment A

INTERGOVERNMENTAL COOPERATIVE PURCHASING AGREEMENT
Pursuant to Chapter 39.34 RCW and to other provisions of law, the University of Washington (“University”) and the following named municipal corporation or political subdivision of the State of Washington, or political subdivision of another state, _________________________ (hereinafter called the “Political Subdivision”) hereby enter into this Intergovernmental Cooperative Purchasing Agreement (hereinafter called the “Agreement”), the purpose of which is to purchase goods and services from Workspace Development, LLC, dba Bank and Office Interiors (“Vendor”) pursuant to the Master Contract Between University and Vendor, Contract Number SL0206 (“Contract”), dated November 2, 2006, upon the following terms and conditions:

(1) The University has contracted for the purchase of goods and services from Vendor according with the laws and regulations governing purchases by and on behalf of the University.  

(2) The bid or solicitation notice for the Contract was posted on a web site established and maintained by the Journal of Commerce for the purposes of posting public notice of bid and proposal solicitations.

(3) The Political Subdivision may purchase goods and services covered by the Contract on the same terms and conditions as the University.  Purchases by the Political Subdivision may be made by a purchase order issued by the Political Subdivision to the Vendor.  The Political Subdivision accepts full responsibility for payment for any goods and services it purchases under the Contract.

(4) The Political Subdivision reserves the right to contract independently for the purchase of any particular class of goods or services, with or without notice being given to the University.


(5) This Agreement shall be effective on the later of the two signature dates appearing below, and shall continue in force until cancelled in writing by either party.


(6) The Political Subdivision agrees that all purchases from the Contract will be made only for the direct use of the Political Subdivision and will not be made on behalf of other jurisdictions.


(7) It is not the intention of the parties, nor shall this Agreement be interpreted, to create a separate legal entity for the performance of this Agreement.

(8) The Political Subdivision shall be responsible for filing a copy of this Agreement with its county auditor’s office or the auditor’s office in Thurston County, Washington.


(9) By its signature below, the University confirms it approves of this Agreement as required by RCW 39.34.050 and it is authorized to enter into this Agreement pursuant to RCW 39.34.080.  Similarly, by its signature below, the Political Subdivision confirms it is authorized to enter into this Agreement pursuant to RCW 39.34.080.


(10) NOTICES:  Any notice, demand or other communication required or permitted to be given under this Contract shall be made to the parties at the addresses provided below.

University of Washington contact information:

Contact Person (To whom contract documents and related communications are to be mailed or faxed).

Name:

___________________________________________

Address:
___________________________________________

City, St. Zip
___________________________________________

Phone Number  __________________________________________

Federal ID #:
___________________________________________

Fax Number:
___________________________________________

Email Address: __________________________________________

Political Subdivision contact information:

Contact Person (To whom contract documents and related communications are to be mailed or faxed).

Political Subdivision Name: ________________________________

Name:

___________________________________________

Address:
___________________________________________

City, St. Zip
___________________________________________

Phone Number  __________________________________________

Federal ID #:
___________________________________________

Fax Number:
___________________________________________

Email Address: __________________________________________

The undersigned has read, understands and agrees to the terms and conditions of this agreement.

Political Subdivision Authorized Signature: _________________________________

Name:

___________________________________________

Title:

___________________________________________

Address:
___________________________________________

Phone Number:  _________________________________________

Date:

___________________________________________

	FOR UNIVERSITY OF WASHINGTON USE ONLY (Completed by University, this page will be returned to you in executed copy)

University has assigned you customer number ______________.  Please provide this number when ordering from contracts or communications with University.

UNIVERSITY AUTHORIZED SIGNATURE
______________________________________________

Name



Title



Date




SULTAN CITY COUNCIL

AGENDA ITEM COVER SHEET

ITEM NO: 
Consent C 5 

DATE:

February 26, 2009
SUBJECT:

Credit Card Payments
CONTACT PERSON:
Laura Koenig, Clerk/Deputy Finance Director

ISSUE:

The issue before the Council is to authorize staff to develop and implement a process to accept credit/debit card and on line payments from customers.

SUMMARY:

SMC 3.03 authorizes the City to accept payments by credit/debit cards for payment of city imposed fees, fines, rates and charges (Attachment A).  The Staff have received an increasing number of requests to pay utility bills and passports by debit/credit card or on line.  The problem the City has encountered is the ability to pass the cost of processing the transaction on to the customer.  

Armada Corp gave a presentation to staff on the E-pay system (Attachment B) they have developed.  The system allows for a payment link and customized webpage on the City’s web site for customers to pay their bills electronically from their bank accounts or in the office by debit/credit card.  The fee for the transaction is charged to the customer.  

The cost to the City would be:


Setup fee

$99.00


On site training
$25.00


Monthly statement
$10.00

Armada also offers a debt collection service which can be added at a later date.  There are policy decisions that need to be made regarding when a delinquent account would be turned over for collection.

ALTERNATIVES:

Staff have reviewed using local banks to process credit card transactions.  However with a bank,  the transaction costs are not passed on to the customer and must be paid by the City.  

City Staff have been looking for several years for a vendor to provide credit/debit card transaction services.  Under state law, the City can not pay the credit card transaction fees.  At the Finance Officers conference last fall, the Armada Corporation provided information on their program.  Armada provides services to several other municipalities and courts, including the City of Hoquiam, City of Fife and Mason County District Court.

RECOMMENDATION:

Authorize staff to complete the Merchant Application and Agreement and implement the system with Armada to allow electronic payment of city fees.

Attachments:
A.  Chapter 3.03 Payment Methods for City Obligations

B. Proposal from Armada Corp

ATTACHMENT A

Chapter 3.03
PAYMENT METHODS FOR CITY OBLIGATIONS

Sections:

3.03.010 Payment methods for city obligations.

3.03.020 Authorization to set limits.

3.03.030 Costs.

3.03.010 Payment methods for city obligations.

The city is authorized to accept payments by credit card and debit card for payment of city imposed fees, fines, rates and charges. A payer desiring to pay by one of these methods may be required to bear the cost of processing the transaction in an amount to be determined by the finance department. Such determination shall be based on the actual cost incurred by the city including handling, collection, discount, disbursing and accounting for the transaction. (Ord. 846-04 § 1)

3.03.020 Authorization to set limits.

The clerk/treasurer or city administrator are authorized to approve the acceptance of credit cards or debit cards by a city department for the payment of city imposed fees, fines, rates and charges. No department shall accept credit or debit cards without such approval. The finance department is further authorized to establish appropriate internal control procedures and set any limitations concerning the acceptance of these alternative payment methods on participating departments. (Ord. 846-04 § 1)

3.03.030 Costs.

Each department authorized to use one of the alternative payment methods shall be responsible for the associated costs. The finance department will establish the accounting system to track associated costs with the use of the alternative payment methods and will charge the costs back to the accepting departments on a monthly basis. (Ord. 846-04 § 1)

SULTAN CITY COUNCIL

AGENDA ITEM COVER SHEET

ITEM NO:

A-1
DATE:  

February 26, 2009
SUBJECT:
First Reading Ordinance No. 1018-09 - Franchise Agreement with Iron Goat Networks LLC.
CONTACT PERSON:  Deborah Knight, City Administrator



ISSUE:
The issue before the City Council is to have First Reading of Ordinance No. 1018-09  (Attachment A) granting a five-year (5-year) non-exclusive franchise to Iron Goat Networks LLC (Iron Goat) to use City streets and public rights-of-way for operating and maintaining a dark fiber network.  

STAFF RECOMMENDATION:
Have First Reading of Ordinance No. 1018-09, granting a nonexclusive dark fiber franchise to iron goat networks, LLC; providing for severability; and establishing an effective date.
DISUCSSION:

Iron Goat Networks submitted an application (Attachment B) for a dark fiber franchise in January 2008.  A public hearing was set and noticed for December 11, 2008.  The public hearing was opened and by a motion of the Council continued until January 22, 2009.  The City did not receive any public comment on the proposed franchise agreement.  Following the public hearing, City staff continued work with Iron Goat to resolve remaining issues including the required performance bond.  

The following table summarizes the key policies in the proposed franchise agreement
	Section
	Staff Recommendation
	Iron Goat 



	2.2 Services


	Iron Goat will provide dark fiber as set forth in the 2008 application (Attachment B)
	Support staff recommendation


	Section
	Staff Recommendation
	Iron Goat 



	4.3.2 Term

The term of this Franchise shall commence on the Effective Date and shall continue in full force and effect for a period of five (5) years, unless sooner terminated, revoked or rendered void.  No more than 180 days prior to expiration, the Parties may mutually agree in writing to extend the term of this Franchise for an additional two (2) year term upon the same terms and conditions as provided herein.  The City Mayor is authorized to execute such an extension on behalf of the City without further action or approval by the City Council.  
	Provides for a five-year term with an additional two-year term upon the same terms and conditions without future action or approval by the Council
	Support staff recommendation

	5.2 Environmental Indemnity

Exhibit C to the Franchise
	As negotiated by the Parties to provide adequate coverage for the Grantee and the City for any risks that may be encountered.


	Support staff recommendation

	5.3 Insurance Requirements

Exhibit D to the Franchise


	Minimum standard contract requirements for public works projects
	Support staff recommendation

	5.4  Financial Security – Exhibit E to the Franchise
Performance Bond. The Franchisee shall provide a performance bond to ensure Franchisee’s faithful performance of any and all of the terms and conditions of this Franchise.  The Franchise performance bond shall be in the amount of one thousand dollars ($1,000). 


	The performance bond is to ensure the Grantee’s faithful performance of all of the terms and conditions of the franchise.  While Iron Goat’s bonds with PUD cover pole attachments, there are other provisions of the franchise between the City and Iron Goat such as payment of franchise fees and meeting FCC standards which are not covered by Iron Goat’s bond with PUD.  

City staff recommend a separate bond between the City and Iron Goat.
	Support staff recommendation


	Section
	Staff Recommendation
	Iron Goat 



	5.4  Financial Security – Exhibit E to the Franchise (con’t)
The performance bond covers pole attachments only.  Additional work within the right of way, including but not limited to, constructing and operating the Utility System in, along, among, upon, across, above, over, and under the Public Rights-of-Ways located within the Franchise Area shall require an increase in the performance bond commensurate with the proposed work.
A material breach as defined in Article I of the franchise agreement will require the franchisee to post a performance bond in the amount of twenty-five thousand dollars ($25,000) and one or more of the following as determined solely by the Public Works Director: a Cash Security/Letter of Credit, Restoration Bond and/or Security Fund


	The proposed provides for a performance bond commensurate with the proposal to use existing PUD poles to support the dark fiber.  

If the level of the project expands to include additional impacts to the public right-of-way, the performance bond will increase.  A material breach would also result in an increase in the performance bond.

The proposed language protects the city’s interests while providing flexibility to the franchisee 
	

	5.8.1 Franchise Fees

In return for allowing Iron Goat Networks to utilize public right-of-way and provide dark fiber service to citizens, the City will collect a franchise fee consisting of five-percent (5%) of Iron Goat Networks’ gross revenue for services rendered to customers within the areas of the city roads covered by this franchise. 


	5% franchise fees on gross revenues for services rendered to customers.  
	Support staff recommendation

	5.8.11 Overdue Payments


	City agrees to match the current interest charged by Iron Goat to the City of Sultan as an Iron Goat customer.  
	Support recommendation

	6.1.3 Mediation
	The parties agree to use Snohomish County Dispute Resolution Center to mediate unresolved disputes.  Mediation will commence as soon as possible.
	Support recommendation


FISCAL IMPACT:
In return for allowing Iron Goat Networks to utilize public right-of-way to operate a dark fiber network, the City will collect, as general compensation during each year of this Franchise, a franchise fee consisting of five-percent (5%) of Iron Goat Networks’ gross revenue for services rendered to customers within the areas of the city roads covered by this franchise (the “Franchise area”).

The City Council has the authority to modify, by ordinance, the five percent (5%) of gross revenue fee at any time that the City Council chooses to do so during the life of this franchise.  

The actual franchise fees that may be paid to the City are unknown until the system is constructed.  Franchise fees are due annually.  

ALTERNATIVES:

1. Have First Reading of Ordinance No. 1018-09 and pass on to Second Reading.  This action implies the City Council supports the proposed franchisee agreement and conditions.  

2. Have First Reading of Ordinance No. 1018-09, identify areas of concern and direct staff to make changes to the ordinance between First and Second Reading.  This action implies the City Council has questions or concerns regarding the proposed franchise agreement and the Council wants to amend the franchise agreement between First and Second Reading.  

3. Do not have First Reading and direct staff to areas of concern.  This action implies the Council has significant questions or concerns that can not be resolved between First and Second Reading of Ordinance 1018-09.

RECOMMENDED MOTION:  

Have First Reading of Ordinance No. 1018-09, granting a nonexclusive dark fiber franchise to iron goat networks, LLC; providing for severability; and establishing an effective date.
ATTACHMENTS:

A. Ordinance No. 10-18-09 Granting  a Franchise to Iron Goat Networks

B. Proposal and application documentation











Attachment A

CITY OF SULTAN, WASHINGTON
ADVANCE \D 5.75ORDINANCE NO. 1018-09

________________________________________________________________

AN ORDINANCE OF THE CITY OF SULTAN, WASHINGTON, GRANTING A NONEXCLUSIVE DARK FIBER FRANCHISE TO IRON GOAT NETWORKS, LLC; PROVIDING FOR SEVERABILITY; AND ESTABLISHING AN EFFECTIVE DATE

________________________________________________________________


WHEREAS the Public Rights-of-Way within the City of Sultan (“City”) belong to the public and are built and maintained at public expense for the use of the general public, the primary purpose of which is public travel, and must be managed and controlled consistent with that intent, and


WHEREAS the use of Public Rights-of-Way for uses unrelated to public travel, such as water mains, gas pipes, pipelines, dark fiber and cable facilities, is secondary and subordinate to the primary use for travel; such secondary use is permissible only when not inconsistent with the primary purpose of the establishment of such Public Rights-of-Way; and, such use as a place of private business or as a main instrumentality of private business is accorded in most instances as a mere privilege under state law and there is no inherent right in a private individual to conduct private business in the public streets, and


WHEREAS the City supports efforts to establish an open, competitive marketplace for telecommunications and dark fiber services and promotes and encourages competition for voice, data, and video programming services that make the latest and best technology available and keep service prices affordable for all City residents and businesses; and


WHEREAS the requirement of a performance bond or security fund ensures that work done in the Public Rights-of-Way complies with or can be made to comply with requirements that ensure public safety and limit liability of the City, and


WHEREAS Insurance and indemnity requirements protect the City from monetary loss in the event of City liability due to acts of the secondary users of the Public Rights-of-Way; the City should not be exposed to liability of any kind as a result of the presence in the Public Rights-of-Way of the facilities of secondary users because the secondary user controls the design, construction, and installation of those facilities, profits from use of those facilities, is better suited and positioned to protect against such harms, and, but for the existence of those facilities, no injury would have occurred, and


WHEREAS the City has a substantial government interest in knowing the identity of those persons with facilities in its Public Rights-of-Way so that it may, among other things, provide notice of hazardous or defective conditions, violations of regulatory or contractual requirements, joint trenching opportunities, relocation requirements for public or private improvements, identify locations of facilities, or identify the proper Parties in the event of litigation, and


WHEREAS the City has a substantial government interest in requiring notice and approval of a transfer of the rights, duties, and obligations of those persons Franchised to be in the Public Rights-of-Way to ensure that the City does not lose any legal rights or protection as a result of the transfer, to ensure that such persons are aware of and agree to comply with all rights, duties, and obligations previously agreed to, to ensure that companies do not simply transfer agreements to avoid complying with regulatory or contractual requirements, and to ensure that the City has accurate contact information for the operator of the facilities in the Public Rights-of-Way in the event of an emergency, and

WHEREAS Iron Goat Networks (“Iron Goat”) has made application to the City of Sultan for a telecommunications franchise to provide dark fiber services using the Public Rights-of-Way, and


WHEREAS, based on representations and information provided by Iron Goat, and in response to its request for the grant of a franchise, the City Council has determined that the grant of a nonexclusive franchise, on the terms and conditions herein and subject to applicable law, are consistent with the public interest; and 


WHEREAS, the Revised Code of Washington (RCW) authorizes the City to grant and regulate nonexclusive franchises, for the use of public streets, right-of-ways and other public property;


NOW, THEREFORE, THE CITY COUNCIL OF THE CITY OF SULTAN; WASHINGTON, DO ORDAIN AS FOLLOWS:
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ARTICLE 1.  
Definitions  


Except as provided at Section 3.7 herein (order of precedence), for the purposes of this Franchise and the Exhibits attached hereto, the following terms, phrases, words and their derivations where capitalized shall have the meanings given herein.  Words not defined herein shall have the meaning given in Title 5 of the Sultan Municipal Code.  Words not defined herein or in Title 5 of the Sultan Municipal Code, shall have the meaning given pursuant to such federal statutes, rules, or regulations that apply to and regulate the services provided by the Franchisee.  Words not otherwise defined, shall be given their common and ordinary meaning.  When not inconsistent with the context, words used in the present tense include the future, words in the plural include the singular, and words in the singular include the plural.  The word “shall” is always mandatory and not merely directory.  References to governmental entities (whether persons or entities) refer to those entities or their successors in authority.  If specific provisions of law, regulation or rule referred to herein be renumbered, then the reference shall be read to refer to the renumbered provision.  


“Affiliate” when used in connection with Franchisee means any Person who owns or controls, is owned or controlled by, or is under common ownership or control with Grantee.

“Breach” shall mean any failure of a Party to keep, observe, or perform any of its duties or obligations under this Franchise.  

“City” shall mean the City of Sultan a Code City, operating under the laws of the state of Washington.

“Construct” shall mean to construct, reconstruct, install, reinstall, align, realign, locate, relocate, adjust, affix, attach, remove, or support.

 “Corrective Action” shall mean a Party undertaking action as provided in this Franchise to perform a duty or obligation that the other Party is obligated to but has failed to perform.  

“Dark Fiber” or unlit fiber shall mean an optical fiber network that is not actively used (i.e.; without Franchisee providing any optical or electronic signaling in the fiber path) but is available as extra capacity. The customer is responsible for adding the necessary components of a transmission system at both ends to make the fiber functional.
“Design Document(s)” shall mean the plans and specifications for the Construction of the Facilities illustrating and describing the refinement of the design of the Utility System Facilities to be Constructed, establishing the scope, relationship, forms, size and appearance of the Facilities by means of plans, sections and elevations, typical construction details, location, alignment, materials, and equipment layouts.  The Design Documents shall include specifications that identify utilities, major material and systems, Public Right-of-Way improvements, restoration and repair, and establish in general their quality levels.

“100% Design Submittal” means a Design Document upon which Franchisee’s contractors will rely in constructing the Utility System Facilities.

 “Direct Costs” shall mean and include all costs and expenses to the City directly related to a particular activity or activities, including by way of example: 

 
i.
All costs and expenses of materials, equipment, supplies, utilities, consumables, goods and other items used or incorporated in connection with and in furtherance of such activity or activities and any taxes, insurance, and interest expenses related thereto, including costs for crews and equipment;


ii.
All costs and expenses of labor inclusive of payroll benefits, non-productive time and overhead for each of the labor classifications of the employees performing work for the activity and determined in accordance with the City’s ordinary governmental accounting procedures; and,


iii. 
All costs and expenses to the city for any work by consultants or contractors to the extent performing work for a particular activity or activities, including by way of example and not limitation, engineering and legal services.

“Development Permit” shall mean and refer to a project permit as that term is defined at RCW 36.70B.020.

“Dispute” shall mean a question or controversy that arises between the Parties concerning the observance, performance, interpretation or implementation of any of the terms, provisions, or conditions contained in this Franchise or the rights or obligations of either Party under this Franchise.

“Effective Date” shall mean and refer to that term as it is defined at Section 4.3 herein.

“Emergency” shall mean and refer to a sudden condition or set of circumstances that, (a) significantly disrupts or interrupts the operation of Facilities in the Public Rights-of-Way and Franchisee’s ability to continue to provide services if immediate action is not taken, or (b) presents an imminent threat of harm to persons or property if immediate action is not taken. 

"Environmental Law(s)" means any federal, state or local statute, regulation, code, rule, ordinance, order, judgment, decree, injunction or common law pertaining in any way to the protection of human health or the environment, including without limitation, the Resource Conservation and Recovery Act, the Comprehensive Environmental Response, Compensation and Liability Act, the Toxic Substances Control Act, and any similar or comparable state or local law.  

“Facility” or “Facilities” means any part or all of the facilities, equipment and appurtenances of Franchisee whether underground or overhead and located within the Public Right-of-Way as part of the Franchisee’s Utility System, including but not limited to, conduit, case, pipe, line, fiber, cabling, equipment, equipment cabinets and shelters, vaults, generators, conductors, poles, carriers, drains, vents, guy wires, encasements, sleeves, valves, wires, supports, foundations, towers, anchors, transmitters, receivers, antennas, and signage.  

 “Franchise” shall mean the grant, once accepted, giving general permission to the Franchisee to enter into and upon the Public Rights-of-Way and to use and occupy the same for the purposes authorized herein, all pursuant and subject to the terms and conditions of the Franchise Ordinance.  

“Franchisee” shall mean Iron Goat LLC and any of its Affiliates.  

 “Franchise Ordinance” shall mean this Ordinance setting forth the terms and conditions upon which the Franchisee shall be granted a Franchise.  

“Franchise Area” shall mean collectively or individually the Public Rights-of-Way located within the City limits of Sultan as exist upon acceptance of this franchise.    

"Hazardous Substance" means any hazardous, toxic, radioactive or infectious substance, material or waste as defined, listed or regulated under any Environmental Law, and any element, compound, mixture, solution, particle, or substance, which presents danger or potential danger for damage or injury to health, welfare, or to the environment, including, but not limited to: those substances which are inherently or potentially radioactive, explosive, ignitable, corrosive, reactive, carcinogenic, or toxic; those substances which have been recognized as dangerous or potentially dangerous to health, welfare, or to the environment by any federal, municipal, state, City, or other governmental or quasi‑governmental authority, and/or any department or agency thereof; those substances which use, or have its a component thereof or therein, asbestos or lead‑based paint; and petroleum oil and any of its fractions.

“Law(s)” shall mean all present and future applicable laws, ordinances, rules, regulations, resolutions, Franchises, authorizations, environmental standards, orders, decrees and requirements of all federal, state, City and municipal governments, the departments, bureaus or commissions thereof, authorities, boards or officers, any national or local board of fire underwriters, or any other body or bodies exercising similar functions having or acquiring jurisdiction over all or any part of the Facilities, including the City acting in its governmental capacity, or other requirements.  References to Laws shall be interpreted broadly to cover government actions, however nominated, and include laws, ordinances and regulations now in force or hereinafter enacted or amended. 

“Legal action” for purposes of this Franchise shall mean filing a lawsuit or invoking the right to Arbitration.  

“Material Breach” shall mean any of the following circumstances:

· Breach of a Party’s obligation to defend or indemnify the other Party;

· If a Party attempts to evade any material provision of this Franchise or engages in any fraud or deceit upon the other Party;

· If Franchisee becomes insolvent, or if there is an assignment for the benefit of Franchisee’s creditors;

· If Franchisee fails to provide or maintain the insurance, bonds, cash deposit or other security required by this Franchise;

· A bad faith Breach;

· A Transfer in violation of Section 2.7 (Transfer);

· Breach of Section 3.5 (Subsequent Action);

· Breach of Section 6.1 (Dispute Avoidance);

· Breach of Section 7.14 (Abandonment); 

· Any Breach that cannot practicably be cured; or

· Any non-material breach that is not cured as required pursuant to Section 6.3 herein.  

“Non-Material Breach” means any breach that does not constitute a Material Breach.

 “Noticed Party” shall mean the Party in receipt of notice that it is in Breach.  “Person” means and includes any individual, corporation, partnership, association, joint-stock-company, limited liability company, political subdivision, public corporation, taxing districts, trust, or any other legal entity, but not the City or any Person under contract with the City to perform work in the Public Rights-of-Way.

“Party(ies)” shall mean either the City or the Franchisee or both.

“Public Rights-of-Way” means the surface of, and the space above and below, any public street, highway, freeway, bridge, land path, alley, court, boulevard, sidewalk, way, lane, public way, drive, circle or other public right-of-way, including, any easement now or hereafter held by the City within the corporate boundaries of the City as now or hereafter constituted for the purpose of public travel, and over which the City has authority to grant permits, licenses or franchises for use thereof, or has regulatory authority thereover, excluding railroad rights‑of‑way, airports, harbor areas, buildings, parks, poles, conduits, and excluding such similar facilities or property owned, maintained or leased by the City in its governmental or proprietary capacity or as an operator of a utility.  

“Public Works Director” means and refers to the Public Works Director for the City or his or her designee or such officer or person who has been assigned the duties of public works director or his or her designee. 

“Remedy”, “Remediate” and “Remedial Action” shall have the same meaning as these are given under the Model Toxics Control Act (Chapter 70.105D RCW) and its implementing regulations at Chapter 173-340 WAC.   
 “Service” shall mean the service or services authorized to be provided by the Franchisee under the terms and conditions of this Franchise.

“Transfer” shall mean any transaction in which all or a portion of the Utility System is sold, leased or assigned (except a sale or transfer that results in removal of a particular portion of the Utility System from the Public Rights-of-Way); or the rights and/or obligations held by the Franchisee under the Franchise are transferred, sold, assigned, or leased, in whole or in part, directly or indirectly, to another Person.  A transfer of control of an operator shall not constitute a transfer as long as the same person continues to hold the Franchise both before and after the transfer of control.  


“Regulatory Permit” means a permit issued under the regulatory authority of the City that provides specific requirements and conditions for Work to Construct Facilities within the Public Rights-of-Way and includes by way of example and not limitation, a work order permit, a construction permit, building permit, street cut permit, a barricade permit, a street closure permit, an excavation permit, and clearing and grading permit.  

“Utility System” shall mean collectively the Facilities that together with other facilities, appurtenances and equipment of Franchisee or other Persons are used to provide a service or services whether or not such service is provided to the public.  Service shall include the provisioning of Dark Fiber.

“Work” shall mean any and all activities of the Franchisee, or its officers, directors, employees, agents, contractors, subcontractors, volunteers, invitees, or licensees, within the Public Rights-of-Way to Construct the Facilities.

ARTICLE 2.  Franchise Grant
2.1
Public Right-of-Way Use Authorized. Subject to the terms and conditions of this Franchise, the City hereby grants to Franchisee a nonexclusive Franchise authorizing the Franchisee to Construct and operate its Utility System in, along, among, upon, across, above, over, and under the Public Rights-of-Ways located within the Franchise Area. 

2.2
Authorized Services.  The grant given herein expressly authorizes Franchisee to use the Public Rights-of-Way to provide a dark fiber network by installing overhead and underground copper and fiber cable as appropriate.  

This authorization is limited and is not intended nor shall it be construed as granting Franchisee or any other Person the right, duty or privilege to use its Facilities or the Public Rights-of-Way to provide services not specifically authorized therein.  This Franchise shall not be interpreted to prevent the City from lawfully imposing additional conditions, including additional compensation conditions for use of the Public Rights-of-Way, should Franchisee provide service other than service specifically authorized herein.    However, this Franchise shall not be read as a concession by the Franchisee that it needs authorization to provide any services not otherwise authorized herein.


2.3
No rights shall pass to Franchisee by implication.  No rights shall pass to the Franchisee by implication.  Without limiting the foregoing and by way of example, this Franchise shall not include or be a substitute for:


2.3.1
Any other authorization required for the privilege of transacting and carrying on a business within the City that may be awfully required by the Laws of the City;


2.3.2
Any agreement or authorization required by the City for Public Rights-of-Way users in connection with operations on or in Public Rights-of-Way or public property including, by way of example and not limitation, a regulatory permit; or


2.3.3
Any licenses, leases, easements or other agreements for occupying any other property or infrastructure of the City or other Persons to which access is not specifically granted by this Franchise including, without limitation, agreements for placing devices on poles, light standards, in conduits, in vaults, in or on pipelines, or in or on other structures or public buildings.


2.3.4
Any permits or other authorizations that may be required under the land use code and development regulations of the City for the construction of Facilities within a particular zoning district in the City, including by way of example and not limitation, a conditional use permit or a variance. 

2.4

Interest in the Public Right-of-Way.  This Franchise shall not operate or be construed to convey title, equitable or legal, in the Public Rights-of-Way.  No reference herein to a Public Right‑of‑Way shall be deemed to be a representation or guarantee by the City that its interest, or other right to control the use of such Public Right‑of‑Way, is sufficient to grant its use for such purposes.  This Franchise shall be deemed to grant no more than those rights which the City may have the undisputed right and power to give. The grant given herein does not confer rights other than as expressly provided in the grant hereof and is subject to the limitations in applicable Law.  Such right may not be subdivided or subleased to a person other than the Franchisee.  

Franchisee acknowledges that, where City has an ownership interest in a Franchise Area, that ownership interest may be a determinable fee, a public right of way dedication, or a right of way easement, which may terminate when City either: (i) ceases to use that Public Right-of-Way for Public Right-of-Way purposes; or (ii) uses such Public Right-of-Way for purposes found to be inconsistent with use of the Public Right-of-Way for Public Right-of-Way purposes, and that in such circumstances, City’s right to franchise or grant the use of any such public right-of-way, or rights under any franchise of any such Public Right-of-Way, may be subject to termination as of the date the circumstances set forth in either (i) or (ii) above, first arise (unless Franchisee improves the quality of title to the applicable Franchise Area, or acquiring additional property interests from other Persons).  

Franchisee also acknowledges that, where City has ownership rights, those ownership rights may terminate for other reasons, such as a street vacation.  Franchisee further acknowledges that Franchisee’s rights under this Franchise as to any Franchise Area, are subject and subordinate to all outstanding rights and encumbrances on City’s Public Rights-of-Way, and any easements, other Franchise Agreements, licenses, permits or agreements in effect on or before the Effective Date; City therefore grants to Franchisee no more right, title and interest in any Public Right-of-Way than the City holds in such Public Rights-of-Way at the time of grant, and Franchisee hereby releases City from any and all liability, cost, loss, damage or expense in connection with any claims that City lacked sufficient legal title or other authority to convey the rights described herein.  In case of eviction of Franchisee or Franchisee’s contractors by anyone owning or claiming title to, or any interest in the Franchise Area, City shall not be liable to Franchisee or Franchisee’s Contractors for any costs, losses or damages of any Party. 
CITY DOES NOT WARRANT ITS TITLE OR PROPERTY INTEREST IN OR TO ANY FRANCHISE AREA NOR UNDERTAKE TO DEFEND Franchisee IN THE PEACEABLE POSSESSION OR USE THEREOF.  NO COVENANT OF QUIET ENJOYMENT IS MADE.  
2.5
Condition of Franchise Area.  Franchisee has inspected or will inspect each applicable Franchise Area, and enters upon each such Franchise Area with knowledge of its physical condition and the danger inherent in operations conducted in, on or near any Franchise Area.  Franchisee ACCEPTS THE FRANCHISE AREA IN AN "AS-IS WITH ALL FAULTS" BASIS WITH ANY AND ALL PATENT AND LATENT DEFECTS AND IS NOT RELYING ON ANY REPRESENTATION OR WARRANTIES, EXPRESS OR IMPLIED, OF ANY KIND WHATSOEVER FROM THE CITY AS TO ANY MATTERS CONCERNING THE FRANCHISE AREA, including, but not limited to the physical condition of the Franchise Area; zoning status; presence and location of existing utilities; operating history; compliance by the Franchise Area with Environmental Laws or other Laws and other requirements applicable to the Franchise Area; the presence of any Hazardous Substances or wetlands, asbestos, or other environmental conditions in, on, under, or in proximity to the Franchise Area; the condition or existence of any of the above ground or underground structures or improvements, including tanks and transformers in, on or under the Franchise Area; the condition of title to the Franchise Area, and the leases, easements, Franchises, orders, licensees, or other agreements, affecting the Franchise Area (collectively, the “Condition of the Franchise Area”).  

Franchisee represents and warrants to the City that nether the Franchisee nor its contractors or subcontractors have relied and will not rely on, and the City is not liable for or bound by, any warranties, guaranties, statements, representations or information pertaining to the Condition of the Franchise Area or relating thereto made or furnished by the City, or any agent representing or purporting to represent the City, to whomever made or given, directly or indirectly, orally or in writing.  CITY HEREBY DISCLAIMS ANY REPRESENTATION OR WARRANTY, WHETHER EXPRESS OR IMPLIED, AS TO THE DESIGN OR CONDITION OF THE FRANCHISE AREA, ITS MERCHANTABILITY OR FITNESS FOR ANY PARTICULAR PURPOSE, THE QUALITY OF THE MATERIAL OR WORKMANSHIP OF the Public Right-of-Way, OR THE CONFORMITY OF ANY part of the Public Right-of-Way TO ITS INTENDED USES.  CITY SHALL NOT BE RESPONSIBLE TO Franchisee OR ANY OF Franchisee’S CONTRACTORS FOR ANY DAMAGES RELATING TO THE DESIGN, CONDITION, QUALITY, SAFETY, MERCHANTABILITY OR FITNESS FOR ANY PARTICULAR PURPOSE OF ANY part of the Public Right-of-Way PRESENT ON OR CONSTITUTING ANY FRANCHISE AREA, OR THE CONFORMITY OF ANY SUCH PROPERTY TO ITS INTENDED USES. 

2.6
Franchise Nonexclusive.  This Franchise shall be nonexclusive.  Subject to the terms and conditions herein, the City may at any time grant authorization to others to use the Public Rights-of-Way for any lawful purpose. 
2.7
Transfer.  Franchisee may Transfer this Franchise after prior written notice to the City and Transferee’s written commitment, in substantially the form of the agreement attached hereto as Exhibit “A”, delivered to the City, that transferee(s) shall thereafter be responsible for all obligations of Franchisee with respect to the Franchise and guaranteeing performance under the terms and conditions of the Franchise and that transferees will be bound by all the conditions of the Franchise and will assume all the obligations of its predecessor.  Such a Transfer shall relieve the Franchisee of any further obligations under the Franchise, including any obligations not fulfilled by Franchisee’s Transferee; provided that, the Transfer shall not in any respect relieve the Franchisee, or any of its successors in interest, of responsibility for acts or omissions, known or unknown, or the consequences thereof, which acts or omissions occur prior to the time of the Transfer.  This Franchise may not be Transferred without filing or establishing with the City the insurance certificates, security fund and performance bond as required pursuant to this franchise and paying all Direct Costs to the City related to the Transfer.

Notwithstanding the foregoing, notice to the City shall not be required for a mortgage, hypothecation or an assignment of Franchisee’s interest in the Franchise in order to secure indebtedness. 


Franchisee may, without the prior written notice to the City: (i) lease the Utility System, or any portion thereof, to another Person; (ii) grant an Indefeasible Right of User Interest in the Utility System, or any portion thereof, to another Person; or (iii) offer or provide capacity or bandwidth in its Utility System to another Person; provided that, Franchisee at all times retains exclusive control over it Utility System and remains responsible for Constructing its Facilities pursuant to the terms and conditions of this Franchise, and provided further that, Franchisee may grant no rights to any such Person that are greater than any rights Franchisee has pursuant to this Franchise; such Persons shall not be construed to be a third-Party beneficiary hereunder; and, no such Person may use the Utility System for any purpose not authorized herein.  

2.8
Street Vacation.  If any Public Right-of-Way or portion thereof used by Franchisee is to be vacated during the term of this Franchise, unless as a condition of such vacation the Franchisee is granted the right to continue its Facilities in the vacated Public Right-of-Way, Franchisee shall, without delay or expense to City, remove its Facilities from such Public Right-of-Way, and restore, repair or reconstruct the Public Right-of-Way where such removal has occurred, and place the Public Right-of-Way in such condition as may be required by the City.  

2.9
Reservation of City Use of Public Right-of-Way.  Nothing in this Franchise shall prevent the City from constructing sewers; grading, changing grade, paving, repairing or altering any Public Right-of-Way; laying down, repairing or removing water mains; or installing conduit or fiber optic cable.
ARTICLE 3.  
Compliance with Laws/Order of Precedence

3.1
Compliance with Laws.  Except as provided herein pursuant to Section 3.3, the Franchisee agrees to comply with all applicable Laws as now or hereafter in effect, and any lawful orders from regulatory agencies or courts with jurisdiction over Franchisee and its Facilities, or over the City and the Public Rights-of-Way.  

3.2  
Police Powers.  Franchisee acknowledges that its rights hereunder are subject to those powers expressly reserved by the City and further are subject to the police powers of the City to adopt and enforce ordinances necessary to protect the health, safety and welfare of the public.  Franchisee agrees to comply with all lawful and applicable general ordinances now or hereafter enacted by the City pursuant to such power.  Such powers include but are not limited to, the right to adopt and enforce applicable zoning, building, permitting and safety ordinances and regulations, the right to adopt and enforce ordinances and regulations relating to equal employment opportunities, and the right to adopt and enforce ordinances and regulations governing work performed in the Public Right-of-Way.  However, this Section 3.2 shall not be read or interpreted as a waiver of any vested rights Franchisee may have or a waiver of any rights Franchisee may have for a Facility that qualifies as a nonconforming use.
3.3

Alteration of Material Terms and Conditions.  Subject to federal and State preemption, the material rights, benefits, obligations or duties as specified in this Franchise may not be unilaterally altered by the City through subsequent amendments to any ordinance, regulation, resolution or other enactment of the City, except within the lawful exercise of the City’s police power.  

3.4
Reservation of Rights/Wavier.  The City shall be vested with the power and right to administer and enforce the requirements of this Franchise and the regulations and requirements of applicable Law, or to delegate that power and right, or any part thereof, to the extent permitted under Law, to any agent in the sole discretion of the City.  The City expressly reserves all of its rights, authority and control arising from any relevant provisions of federal, State or local Laws granting the City rights, authority or control over the Public Rights-of-way or the activities of the Franchisee.  Nothing in this Franchise Agreement shall be deemed to waive the requirements of the various codes and ordinances of the City regarding Franchises, fees to be paid or manner of Construction.  Nothing in this Franchise shall be deemed to waive and Franchisee specifically reserves the right to challenge any City ordinance, regulation or resolution that conflicts with its rights under this Franchise.


3.5
Subsequent Action.  In the event that after this Franchise becomes effective, (a) there is a change in or clarification of the Law which changes, broadens or clarifies the authority or obligations of the City or the Franchisee with respect to any act permitted or authorized under this Franchise, or (b) the State of Washington or any agency thereof or any agency of the Federal government require Franchisee or the City to act in a manner which is inconsistent with any provisions of this Franchise, or (c) any term, article, section, subsection, paragraph, provision, condition, clause, sentence, or other portion of this Franchise, or its application to any person or circumstance, shall be held to be illegal, invalid or unconstitutional for any reason by any court or agency of competent jurisdiction, or (d) because of a change in circumstances, the City or the Franchisee believe that amendments to this Franchise are necessary or appropriate, then the City and the Franchisee agree to enter into good faith negotiations to amend this Franchise so as to enable the City and Franchisee to address, in a manner reasonably acceptable to the City and Franchisee, such change or other development which formed the basis for the negotiations.  The City and Franchisee recognize that the purpose of the negotiations would be to preserve, to the maximum extent consistent with Law, the intent, scope and purpose of this Franchise.

If the terms of this Franchise are materially altered due to changes in or clarifications governing Law or due to agency rule making or other action, then the Parties shall negotiate in good faith to reconstitute this Franchise in a way consistent with then-applicable Law in a form that, to the maximum extent possible, is consistent with the original scope, intent and purpose of the City and Franchisee and preserves the benefits bargained for by each Party.  

3.6  
Change in Form of Government. Any change in the form of government of the City shall not affect the validity of this Franchise. Any governmental unit succeeding the City shall, without the consent of Franchisee, succeed to all of the rights and obligations of the City provided in this Franchise.


3.7
Order of Precedence.  

3.7.1
In the event of a conflict between a provision, term, condition, or requirement of the Municipal Code or City ordinance in effect upon the Effective Date and a provision, term, condition, or requirement of this Franchise, the provision, term, condition, or requirement of the Municipal Code or City ordinance shall control to the extent of such conflict.    

3.7.2
In the event of a conflict between a provision, term, condition, or requirement of the Municipal Code or City ordinance enacted subsequent to the Effective Date and a provision, term, condition, or requirement of this Franchise, the provision, term, condition, or requirement of the Municipal Code or City ordinance shall control, to the extent of the conflict, subject to Sections 3.3 and 3.4 of this Franchise.

Subject to Sections 3.3 and 3.4 of this Franchise, a provision, term, condition, or requirement of this Franchise shall not be considered to be in conflict with a provision, term, condition, or requirement of the Municipal Code or City ordinance solely on the basis that it is more restrictive or burdensome than a provision, term, condition, or requirement of the Municipal Code or City ordinance.
ARTICLE 4.  
Acceptance


4.1
Acceptance.   Within thirty (30) days after the passage and approval of this Franchise by the City Council, this Franchise shall be accepted by Franchisee by filing with the City Clerk during regular business hours, or such other person as may be designated by the City, three originals of this Franchise with its original signed and notarized written acceptance of all of the terms, provisions and conditions of this Franchise in conformance with Exhibit “B”, together with the following, if required herein:



4.1.1
Payment in readily available funds of the administrative costs for issuance of the Franchise in conformance with the requirements of Section 5.8 herein.



4.1.2
Submission of proof of financial security in accordance with Section 5.4 herein.




4.1.4
Parental Guarantee, if required, in conformance with the requirements of Section 5.5 herein.

In the event that the thirtieth day falls on a Saturday, Sunday or legal holiday during which the City is closed for business, the filing date shall fall on the last business day before such Saturday, Sunday or legal holiday.

4.2
Failure to Timely File Acceptance.   Except as provided in this Section 4.2 below, the failure of Franchisee to timely file its written acceptance shall be deemed a rejection by Franchisee of this Franchise, and this Franchise shall then be void.  In the event that Franchisee timely files its written acceptance but fails to timely comply with the applicable requirements of sections 4.1.1 through 4.1.4, this Franchise shall be voidable in the sole discretion of the Mayor without further action required by the City Council or the consent of the Franchisee.  The Franchise shall be voidable until such time as Franchisee complies with all of the applicable requirements of sections 4.1.1 through 4.1.4.  No opportunity to cure or public hearing is required to void the Franchise pursuant to this Section 4.2 by giving written notice of the Same to Franchisee.   

4.3
Effective Date; Term.  


4.3.1
Effective Date.  Except as provided pursuant to Section 4.2 of this Franchise, the Effective Date of this Ordinance and franchise shall be 12:01 a.m. on the 31st day following passage and approval of this Franchise by the City Council.  This Franchise and the rights, privileges, and authority granted hereunder and the contractual relationship established hereby shall take effect and be in force from and after the Effective Date of this Ordinance for the term hereof.


4.3.2
Term.  The term of this Franchise shall commence on the Effective Date and shall continue in full force and effect for a period of  five (5) years, unless sooner terminated, revoked or rendered void.  No more than 180 days prior to expiration, the Parties may mutually agree in writing to extend the term of this Franchise for an additional two (2) year term upon the same terms and conditions as provided herein.  The City Mayor is authorized to execute such an extension on behalf of the City without further action or approval by the City Council.  
4.4
Effect of Acceptance. By accepting the Franchise the Franchisee: 

4.4.1
Accepts and agrees to comply with and abide by all of the lawful terms and conditions of this Franchise;

4.4.2
Acknowledges and accepts the City's legal right to grant this Franchise;

4.4.3
Agrees that the Franchise was granted pursuant to processes and procedures consistent with applicable Law and that it will not raise any claim to the contrary.

4.4.4
Agrees that no provision, condition or term of the Franchise at the time of the Effective Date was unlawful, unreasonable or arbitrary, void or unenforceable; 

4.4.5
Agrees that it enters into this Franchise freely and voluntarily, without any duress or coercion, after free and full negotiations, after carefully reviewing all of the provisions, conditions and terms of this Franchise Agreement, and after consulting with counsel; 



4.4.6
Acknowledges and agrees that; it has carefully read the terms and conditions of this Franchise; it unconditionally accepts all of the terms and conditions of this Franchise; it unconditionally agrees to abide by the same; it has relied upon its own investigation of all relevant facts; it has had the assistance of counsel; it was not induced to accept a Franchise; and, that this Franchise represents the entire agreement between the Franchisee and the City.  

4.4.7
Guarantees, as a condition of accepting this Grant and exercising the privileges granted by this Franchise, that any Affiliate of the Franchisee offering Service in the Franchise Area, or directly involved in the management or operation of the Facilities in the Franchise Area, will comply with the terms and conditions of this Franchise.



4.4.8
Warrants that Franchisee has full right and authority to enter into and accept this Franchisee in accordance with the terms hereof, and by entering into or performing this Franchise, Franchisee is not in violation of its charter or by-laws, or any law, regulation, or agreement by which it is bound or to which it is subject.



4.4.9
Warrants that acceptance of this Franchise by Franchisee has been duly authorized by all requisite Board action, that the signatories for Franchisee hereto are authorized to sign the Franchise acceptance, and that the joinder or consent of any other party, including a court, trustee, or referee, is not necessary to make valid and effective the execution, delivery, and performance of this Franchise.



4.5
Effect of Expiration/Termination.
Upon expiration or termination of the Franchise without renewal or other authorization, Franchisee shall no longer be authorized to operate the Facilities within the Franchise Area and shall, to the extent it may lawfully do so, cease operation of the Facilities.  Forthwith thereafter, except as provided in this Section, or as otherwise provided by ordinance, Franchisee shall: (1) remove its Facilities from the Public Rights-of-Ways and restore the Public Right-of-Way to such condition as the City may reasonably require all at Franchisee's expense; (2) sell its Facilities to another entity authorized to operate Facilities within the Franchise Area (which may include the City) upon City approval, to the extent the City may lawfully require its approval; or (3) abandon any Facilities in place in the Public Rights-of-Way upon written notice to the City of Franchisee’s intent to so do.  If, within ninety (90) days of the City’s receipt of Franchisee’s notice of abandonment, the City determines that the safety, appearance, or use of the Public Rights-of-Way would be adversely affected, the Facilities specified by the City, and if not specified, all such Facilities must be removed by the Franchisee by a date reasonably specified by the City in light of the amount of work to be performed. In the event of failure by Franchisee properly to perform such work, then the City may, after thirty (30) days written notice to Franchisee, perform the work and collect the actual and reasonable costs thereof.  

Article 5.
PROTECTION OF THE CITY AND PUBLIC


5.1
Limitation of Liability 



5.1.1  Indemnity/Release/Defense.  Except as may be otherwise provided pursuant to section 5.2 of this franchise with respect to environmental liability, TO THE FULLEST EXTENT PERMITTED BY LAW, FRANCHISEE SHALL RELEASE, INDEMNIFY, DEFEND, AND HOLD HARMLESS THE CITY AND THE CITY’S SUCCESSORS, ASSIGNS, LEGAL REPRESENTATIVES, OFFICERS (ELECTED OR APPOINTED), EMPLOYEES, AND AGENTS (COLLECTIVELY, “INDEMNITEES”) FOR, FROM, AND AGAINST ANY AND ALL CLAIMS, LIABILITIES, FINES, PENALTIES, COSTS, DAMAGES, LOSSES, LIENS, CAUSES OF ACTION, SUITS, DEMANDS, JUDGMENTS, AND EXPENSES (INCLUDING, WITHOUT LIMITATION, COURT COSTS, ATTORNEYS’ FEES, AND COSTS OF INVESTIGATION, REMOVAL AND REMEDIATION, AND GOVERNMENTAL OVERSIGHT COSTS), ENVIRONMENTAL OR OTHERWISE (COLLECTIVELY “LIABILITIES”) OF ANY NATURE, KIND, OR DESCRIPTION, OF ANY PERSON OR ENTITY, DIRECTLY OR INDIRECTLY, ARISING OUT OF, RESULTING FROM, OR RELATED TO (IN WHOLE OR IN PART):

5.1.1.1
THIS FRANCHISE;

5.1.1.2
ANY RIGHTS OR INTERESTS GRANTED PURSUANT TO THIS FRANCHISE;

5.1.1.3
FRANCHISEE’S OCCUPATION AND USE OF THE PUBLIC RIGHT-OF-WAY;

5.1.1.4
FRANCHISEE’S OPERATION OF THE UTLITY SYSTEM;

5.1.1.5
THE PRESENCE OF THE UTILITY SYSTEM WITHIN THE PUBLIC RIGHT-OF-WAY;

5.1.1.6
THE ENVIRONMENTAL CONDITION AND STATUS OF THE PUBLIC RIGHT-OF-WAY CAUSED BY, AGGRAVATED BY, OR CONTRIBUTED TO, IN WHOLE OR IN PART, BY FRANCHISEE OR ITS CONTRACTORS, SUBCONTRACTORS, OR AGENTS;

5.1.1.7
ANY ACT OR OMISSION OF FRANCHISEE OR FRANCHISEE’S CONTRACTORS, SUBCONTRACTORS, AGENTS and servants, officers or employees in connection with work in the public right of way; OR

5.1.1.8
The City’s PERMITTing Franchisee’s use of the City’s Public Rights-of-Way or other public property, 

(EVEN IF SUCH LIABILITIES ARISE FROM OR ARE ATTRIBUTED TO, IN WHOLE OR IN PART, ANY NEGLIGENCE OF ANY INDEMNITEE.  THE ONLY LIABILITIES WITH RESPECT TO WHICH FRANCHISEE’S OBLIGATION TO INDEMNIFY THE INDEMNITEES DOES NOT APPLY ARE LIABILITIES TO THE EXTENT PROXIMATELY CAUSED BY THE SOLE NEGLIGENCE OR INTENTIONAL MISCONDUCT OF AN INDEMNITEE OR FOR LIABILITIES THAT BY LAW THE INDEMNITEES CANNOT BE INDEMNIFIED FOR.)

This covenant of indemnification shall include, but not be limited by this reference, to Liabilities arising, (1) as a result of the acts or omissions of Franchisee, its agents, servants, officers, or employees in barricading, instituting trench safety systems or providing other adequate warnings of any excavation, construction, or work in any public Right-of-Way or other public place in performance of work or services Permitted under this authorization or lease; (2) solely by virtue of the City’s ownership or control of the Public Rights-of-Way or other public properties; and (3) solely by virtue of the City’s inspection or lack of inspection of Work in the Public Right-of-Way.

The fact that Franchisee carries out any activities under this Franchise through independent contractors shall not constitute an avoidance of or defense to Franchisee’s duties of defense and indemnification under this Section 5.1


5.1.2  Tender of Defense.  Upon written notice from the City, Franchisee agrees to assume the defense of any lawsuit, claim or other proceeding brought against any Indemnitee by any entity, relating to any matter covered by this Franchise for which Franchisee has an obligation assume liability for and/or save and hold harmless any Indemnitee.  Franchisee shall pay all costs incident to such defense, including, but not limited to, attorneys’ fees, investigators’ fees, litigation and appeal expenses, settlement payments, and amounts paid in satisfaction of judgments.  Further, said indemnification obligations shall extend to claims that are not reduced to a suit and any claims which may be compromised prior to the culmination of any litigation or the institution of any litigation.  The City has the right to defend and may participate in the defense of a claim and, in any event, Franchisee may not agree to any settlement of claims financially affecting the City without the City’s prior written approval which shall not be unreasonably withheld.  If separate representation to fully protect the interests of both Parties is necessary, such as a conflict of interest between the City and the counsel selected by Franchisee to represent the City, Franchisee shall select additional counsel with no conflict with the City.


5.1.3
Refusal to Accept Tender.  In the event Franchisee refuses the tender of defense in any suit or any claim, said tender having been made pursuant to the indemnification clauses contained herein, and said refusal is subsequently determined by a court having jurisdiction (or such other tribunal that the Parties shall agree to decide the matter), to have been a wrongful refusal on the part of Franchisee, then Franchisee shall pay all of the City’s costs for defense of the action, including all reasonable expert witness fees and reasonable attorneys’ fees and the reasonable costs of the City, including reasonable attorneys’ fees of recovering under this indemnification clause.



5.1.4  Title 51 Waiver.  The Franchisee waives immunity under RCW Title 51 and affirms that the City and the Franchisee have specifically negotiated this provision, as required by RCW 4.24.115, to the extent it may apply.




5.1.5
Inspection.  Inspection or acceptance by the City of any Work performed by Franchisee at the time of completion of construction shall not be grounds for avoidance of any of these covenants of indemnification.

5.2
 Environmental Liability.  See attached Exhibit “C”.

 
5.3
Insurance Requirements.  See Attached Exhibit “D”.

5.4
Financial Security.  See Attached Exhibit “E”.

5.5
Parental Guarantee.  If the Franchise is wholly owned or is controlled by another Person, the City may require Franchisee to cause such Person to provide, upon acceptance of this Franchise, a guarantee by such Person of performance by the Franchisee of Franchisee’s rights, duties and obligations herein, in substantially the form of the parental guarantee attached hereto as Exhibit “F”.   “Control” shall mean de jure or de facto control over the Franchisee and does not necessarily imply a majority ownership of Franchisee by such Person.  If Franchisee is a partnership or limited liability company or similar entity, the City may require a guarantee from the principal partners/members of the partnership, limited liability company or similar entity.  


5.6
Contractors/Subcontractors.  Franchisee contractors and subcontractors performing Work in the Public Rights-of-Way shall comply with such bond, indemnity and insurance requirements as may be required by City code or regulations, or other applicable Law.  If no such requirements are set forth in the City code or regulations, the Franchisee contractors and subcontractors shall comply with the requirements set forth in attached Exhibit “D”.


5.7
 Liens.  In the event that any City property becomes subject to any claims for mechanics’, artisans’, or materialmen’s liens, or other encumbrances chargeable to or through Franchisee which Franchisee does not contest in good faith, Franchisee shall promptly, and in any event within 30 days, cause such lien claim or encumbrance to be discharged or released of record (by payment, posting of bond, court deposit, or other means), without cost to the City, and shall indemnify the City against all costs and expenses (including attorneys’ fees) incurred in discharging and releasing such claim of lien or encumbrance.  If any such claim or encumbrance is not so discharged and released, the City may pay or secure the release or discharge thereof at the expense of Franchisee after first giving Franchisee five business days’ advance notice of its intention to do so.  Nothing herein shall preclude Franchisee’s or the City’s contest of a claim for lien or other encumbrance chargeable to or through Franchisee or the City, or of a contract or action upon which the same arose.


5.8
Financial Conditions.


5.8.1
Franchise Fees.  Franchise fees imposed, if any, shall be as set forth as follows:  

In return for allowing Iron Goat Networks to utilize public right-of-way and install dark fiber network, the City will collect, as general compensation during each year of this Franchise, a franchise fee consisting of five-percent (5%) of Iron Goat Networks’ gross revenue for services rendered to customers within the areas of the city roads covered by this franchise (the “Franchise area”).

During the term of this Franchise, should federal and/or state Law change or the statutory prohibition or limitation upon assessment of Franchise fees be invalidated, amended, or modified allowing revenues derived by Franchisee from any Services provided by Franchisee using the Franchise Area to be subject to a Franchise fee or other fee in lieu of a Franchise fee that was otherwise prohibited or limited on the Effective Date, the City and Franchisee shall negotiate a reasonable Franchise fee or other fee in lieu of a Franchise fee, consistent with federal and/or state Law.  The fee shall be comparable to fees received by the City from other users of the rights of way that pay franchise fees to the City or comparable municipalities. 

5.8.2
Reimbursement of Direct Costs for Renewal and Amendment.  Franchisee shall reimburse the City for the City’s Direct Costs relating to the renewaland amendment (if requested by or for the benefit of the Franchisee) of this Franchise.



5.8.3
Reimbursement of Direct Costs of Design Review and Inspection.  City approvals and inspections, as provided for in this Franchise, are for the sole purpose of protecting the City’s rights as the owner or manager of the road Public Rights-of-Way and are separate and distinct from the approvals and inspections and fees that may be required pursuant to a Regulatory Permit.  
5.8.4
Reimbursement of Direct Costs of altering Public Rights-of-Way. Franchisee shall reimburse the City for the Direct Costs incurred by the City in planning, designing, constructing, installing, repairing or altering any City infrastructure, structure, or facility as the result of the actual or proposed presence in the Public Right-of-Way of Franchisee’s Facilities. Such costs and expenses shall include, but not be limited to, the Direct Costs of City personnel and contractors utilized to oversee or engage in any work in the Public Right-of-Way as the result of the presence of Franchisee’s Facilities in the Right-of-Way, and any time spent reviewing construction plans in order to either accomplish the relocation of Franchisee’s Facilities or the routing or rerouting of any public utilities or Public Rights-of-Way so as not to interfere with Franchisee’s Facilities.  Upon request as a condition of payment by Franchise, all billing will be itemized so as to specifically identify the Direct Costs and expenses for each project for which the City claims reimbursement. A reasonable charge for the actual cost incurred in preparing the billing may also be included in said billing.



5.8.5
Franchisee Responsibility for Costs.  Except as expressly provided otherwise in this Franchise, any act that Franchisee, its contractors or subcontractors are required to perform under this Franchise shall be performed at their sole cost and expense.  



5.8.6
Franchisee Work Performed by the City.  Any work performed by the City that Franchisee has failed to perform as required pursuant to this Franchise and which is performed by the City in accordance with the terms of this Franchise, shall be performed at the cost and expense of the Franchisee.   Franchisee shall be obligated to pay the Direct Costs to the City of performing such work.




5.8.8
Taxes and Fees.  Nothing contained in this Franchise Agreement shall exempt Franchisee from Franchisee’s obligation to pay any utility tax, business tax, or ad valorem property tax, now or hereafter levied against real or personal property within the City, or against any local improvement assessment imposed on Franchisee.  Any fees, charges and/or fines provided for in the City Municipal Code or any other City ordinance, and any compensation charged and paid for the Public Rights-of-Way, are separate from, and additional to, any and all federal, state, local, and City taxes as may be levied, imposed or due from Franchisee.



5.8.9
Itemized Invoice.  Upon request and as a condition of payment by the Franchisee of Direct Costs payable by Franchisee under this Franchise, City shall submit an itemized billing so as to specifically identify the Direct Costs incurred by the for each project for which the City claims reimbursement.  A charge for the actual cost incurred in preparing the billing may also be included in said billing.  

5.8.10
Time for Payment.  All non-contested amounts owing shall be due and paid within thirty (30) days of receipt of invoice; provided that, in the event that an itemized invoice is not provided at the time of receipt of invoice and the City receives a request from Franchisee for an itemized invoice within 30 days of receipt of invoice, such amounts shall be due and paid within (30) days of receipt of the itemized invoice.  

5.8.11
Overdue Payments.  Any amounts payable under this Franchise by Franchisee which shall not be paid upon the due date thereof, shall bear interest at a rate of ___________ (_______) percent per annum.  

5.8.12
Contesting charges.    Franchisee may contest all or parts of amounts owed within thirty (30) days of receipt of any invoice in accordance with the following process.  The City will investigate Franchisee’s contest and will make appropriate adjustments to the invoice, if necessary, and resubmit the invoice to Franchisee.  Franchisee shall pay any amounts owning as itemized in the resubmitted invoice which amounts shall be due within thirty (30) days of receipt of the resubmitted invoice.  However, Franchisee does not waive its rights to further dispute resolution processes pursuant to Section 6.1 of this Franchise.  Submittal of a dispute over amounts owing pursuant to Section 6.1 does not relieve the Franchisee of its obligation to pay amounts due under the resubmitted invoice. 


5.8.13
Receivables.  Either Party hereto may assign any monetary receivables due them under this Franchise; provided, however, such transfer shall not relieve the assignor of any of its rights or obligations under this Franchise.

ARTICLE  6.
enforcement and remedies.  

6.1
Dispute Avoidance/Mediation.  

6.1.1
Communication and Discussion.  The Parties are fully committed to working with each other throughout the term of this Franchise and agree to communicate regularly with each other at all times so as to avoid or minimize Disputes.  The Parties agree to act in good faith to prevent and resolve potential sources of conflict before they escalate into a Dispute.  The Parties each commit to resolving a Dispute in an amicable, professional and expeditious manner.  

The Parties further agree that in the event a Dispute arises, they will, as a condition precedent to taking Legal Action, attempt to resolve any such Disputes through discussions between representatives of each Party as set forth in this Section 6.1.  

6.1.2
Representatives.  If a Dispute cannot be resolved through discussions by each Party’s representative, upon the request of either Party, each Party shall each designate a senior representative (“Senior Representative”), and the Senior Representatives for the Parties shall meet as soon as conveniently possible, but in no case later than thirty (30) days after such a request is made, to attempt to resolve the Dispute.  Prior to any meetings between the Senior Representatives, the Parties will exchange relevant information that will assist the Parties in resolving the dispute.  



6.1.3
Mediation.  If the Parties are unable to resolve the dispute under the procedure set forth in this Section, the Parties hereby agree that the matter shall be referred to Snohomish County Dispute Resolution Center.  Either Party may request mediation upon a determination by that Party that the Parties are unable to resolve the Dispute pursuant to Section 6.1.2 herein.  The Parties shall mutually agree to commence mediation as soon as possible. .  



6.1.4
Intent.  The obligations of this Section 6.1 are not intended and shall not be construed to prevent a Party from, assessing liquidated damages, issuing an order to cure an alleged Non-Material Breach, or taking Corrective Action.  The intent of the Parties is to require compliance with this Section 6.1 before either party may commence a Legal Action in a court of proper jurisdiction.  

6.2
Remedies.  The Parties have the right to seek any and all of the following remedies, singly or in combination, in the event of Material Breach:



6.2.1
Specific Performance.  Each Party shall be entitled to specific performance of each and every obligation of the other Party under this Permit without any requirement to prove or establish that such Party does not have an adequate remedy at law.  The Parties hereby waive the requirement of any such proof and acknowledge that either Party would not have an adequate remedy at law for the commission of an Event of Default hereunder.  



6.2.2
Injunction.  Each Party shall be entitled to restrain, by injunction, the actual or threatened commission or attempt of an Event of Default and to obtain a judgment or order specifically prohibiting a violation or breach of this Franchise without, in either case, being required to prove or establish that such Party does not have an adequate remedy at law.  The Parties hereby waive the requirement of any such proof and acknowledge that the other Party would not have an adequate remedy at law for the commission of an Event of Default hereunder.  



6.2.3
Alternative Remedies.  Except as otherwise provided herein, neither the existence of other remedies identified in this Franchise nor the exercise thereof shall be deemed to bar or otherwise limit the right of the either Party to commence an action for equitable or other relief, and/or proceed against the other Party and any guarantor for all direct monetary damages, costs and expenses arising from the Default and to recover all such damages, costs and expenses, including reasonable attorneys’ fees.  

6.2.4
Damages.  Except as otherwise provided or limited herein, bring a Legal Action for damages Commence an action at law for monetary damages or impose liquidated damages as set forth below or seek other equitable relief.

Remedies are cumulative; the exercise of one shall not foreclose the exercise of others. No provision of this Franchise shall be deemed to bar the City from seeking appropriate judicial relief.  Neither the existence of other remedies identified in this Franchise nor the exercise thereof shall be deemed to bar or otherwise limit the right of either Party to recover monetary damages, as allowed under applicable law, or to seek and obtain judicial enforcement by means of specific performance, injunctive relief or mandate, or any other remedy at law or in equity.  The City specifically does not, by any provision of this Franchise, waive any right, immunity, limitation or protection otherwise available to the City, its officers, officials, City Council, Boards, commissions, agents, or employees under federal, State, or local law.

6.3
Right to Cure Breach.  

6.3.1
Notice.  If a Party believes that the other Party is in Non-Material Breach, such Party shall give written notice to the Noticed Party stating with reasonable specificity the nature of the alleged non-material Breach.  The Noticed Party shall have thirty (30) days, or such lesser or greater time as specified in the notice, from the receipt of such notice to:
6.3.1.1
Respond to the other Party, contesting that Party’s assertion that a Breach has occurred, and request a meeting in accordance with Section 6.1; or


6.3.1.2
Cure the Breach; or 


6.3.1.3
Notify the other Party that the Noticed Party cannot cure the Breach within the time provided in the notice, because of the nature of the Breach.  In the event the Breach cannot be cured within time provided in the notice, the Noticed Party shall promptly take all reasonable steps to cure the Breach and notify the other Party in writing and in detail as to the exact steps that will be taken and the projected completion date.  In such case, the other Party may set a meeting to determine whether additional time beyond the time provided in the notice is indeed needed, and whether the Noticed Party’s proposed completion schedule and steps are reasonable.



6.3.2
Communication.  If the Noticed Party does not cure the alleged Non-Material Breach within the cure period stated above, or denies the alleged Non-Material Breach the Parties shall meet in accordance with Section 6.1 to attempt to resolve the Dispute.



6.3.3
Time to Cure.  When specifying the time period for cure, the Party giving notice shall take into account, the nature and scope of the alleged Breach, the nature and scope of the work required to cure the Breach, whether the Breach has created or will allow to continue an unsafe condition, the extent to which delay in implementing a cure will result in adverse financial consequences or other harm to the Party giving notice, and whether delay in implement a cure will result in a violation of Law or breach of contract.

6.3.4
Failure to Cure.   If the Noticed Party fails to promptly commence and diligently pursue cure of a Non-Material Breach to completion to the reasonable satisfaction of the Party giving notice and in accordance with the agreed upon time line or the time provided for in the Notice of Breach, then the Non-Material Breach shall become a Material Breach.
6.4
Material Breach.  In the event of a Material Breach, no opportunity to cure shall be required.   If the Material Breach has arisen as a result of a failure to cure a non-material Breach, and the Parties have previously mediated the Dispute pursuant to Section 6.1 herein, the Parties are not obligated to further utilize the Dispute resolution process set forth at Section 6.1 before taking Legal Action to remedy the Material Breach created as a result of the failure to cure.  

6.5
Termination/Revocation.  In addition to the remedies available to the City as provided at Law, in equity or in this Franchise, upon a Material Breach, the City may revoke this Franchise or a Site Specific Permit and rescind all rights and privileges associated with this Franchise or Site Specific Permit in accordance with the following:

6.5.1
Notice.  Prior to termination of the Franchise, the City shall give written notice to the Franchisee of its intent to revoke the Franchise or Site Specific Permit and request a meeting and commence dispute resolution pursuant to Section 6.1 of this Franchise.  The notice shall set forth the exact nature of the Material Breach.  If Franchisee objects to such termination, Franchisee shall object in writing and state its reasons for such objection and provide any explanation.  If the Material Breach has arisen as a result of a failure to cure a non-material Breach, and the Parties have previously mediated the Dispute pursuant to Section 6.1 herein, the Parties are not obligated to utilize the Dispute resolution process before proceeding to a public hearing as provided as 6.5.2 herein.

6.5.2
Hearing.  In the event the City is unable to resolve the Dispute as to the Material Breach to the satisfaction of the City pursuant to Section 6.1 herein, the City may then seek a termination/revocation of the Franchise or Site Specific Permit in accordance with this Subsection.




6.5.2.1
The City Council, or its designee, shall conduct a public hearing to determine if termination/revocation of the Franchise or Site Specific Permit is warranted.




6.5.2.2
At least fourteen (14) days prior to the public hearing, the City shall issue a public hearing notice that shall establish the issue(s) to be addressed in the public hearing; provide the time, date and location of the hearing; provide that the Hearing examiner shall hear any Persons interested therein; and provide that the Franchisee shall be afforded fair opportunity for full participation, including the right to introduce evidence, to require the production of evidence, to be represented by counsel and to question witnesses.




6.5.2.3
Within sixty (60) days after the close of the hearing, the City Council shall issue a written decision regarding the termination/revocation of the Franchise or Site Specific Permit.  If the City Council has designated another hearing examiner to conduct the public hearing, such hearing examiner shall make a recommendation to the City Council within thirty (30) days following the close of the public hearing, and the City Council shall make a decision upon the recommendation of the Hearing examiner after  a closed record hearing and within sixty (60) days following receipt of the recommendation of the Hearing examiner.  The decision of the City Council shall be final.  The Parties recognize that a decision to terminate/revoke a Franchise or Site Specific Permit is not a land use decision that is subject to appeal pursuant to the Land Use Petition Act (Chapter 36.70C RCW).  Failure to render a decision within the required time period shall not be a basis for invalidation of the decision that is made.



6.5.3
Decision to Terminate.  The City may consider the following when determining whether or not to terminate/revoke the Franchise or a Site Specific Permit based upon the Material Breach:




6.5.3.1
The history of non-compliance by Franchisee with material terms and conditions of this Franchise or a Site Specific Permit;




6.5.3.2
Whether other remedies will achieve compliance with this Franchise or Site Specific Permit;




6.5.3.3
Whether the Franchisee has acted in good faith;




6.5.3.4
Whether the acts or omissions that gave rise to the Material Breach were willful or indifferent to the requirements that gave rise to the Material Breach;




6.5.3.5
Whether the type of services provided by the Franchisee will be available to the general public through other providers;




6.5.3.6
Whether services provided by the Franchisee are essential public services or regulated utilities;




6.5.3.7
The impact or potential impact of the Material Breach upon the public health, safety and welfare;




6.5.3.8
The economic risk the City is exposed to as a result of the Material breach;




6.5.3.9
Whether consent, permission, adjudication, an order or other authorization of a governmental agency or body, is required as a condition precedent to the City ordering the Franchisee to abandon or remove Facilities from the Public Rights-of-Way or to cease operations (temporarily or otherwise) of the Facilities.




6.5.3.10 Such other facts and circumstances that are relevant to the controversy that gave rise to the Material Breach and/or to whether or not the continued presence and operation of the Franchisee Facilities with the Franchise Area will be harmful to the public health, safety or welfare. 

6.6
Assessment of Liquidated Damages.



6.6.1
Because it may be difficult to ascertain or quantify the harm to the City in the event of a Breach of this Franchise by Franchisee, the Parties agree to liquidated damages as a reasonable estimation of the actual economic losses resulting from a Breach of those provisions of this Franchise set forth at Section 6.6.7 herein.  To the extent that the City elects to assess liquidated damages as provided in this Franchise, such damages shall be the City’s sole and exclusive remedy for recovery of compensatory damages resulting from such Breach and shall not exceed a time period of one hundred eighty (180) days.  Nothing in this subsection is intended to preclude the City from exercising any other right or remedy with respect to a Breach that continues past the time the City stops assessing liquidated damages for such breach.



6.6.2
Prior to assessing any liquidated damages, the City shall follow the procedures set forth in this Franchise that provide the Franchisee proper notice and a right to cure when applicable.



6.6.3
With the exception of failure to comply with a stop work order pursuant to Section 7.5.7 herein, the City shall not assess any liquidated damages if the Franchisee has cured or commenced to and completes the cure under the enforcement provisions of Article 6 of this Franchise.  In the event Franchisee fails to cure, the City may assess liquidated damages and shall inform Franchisee in writing of the assessment.  Franchisee shall have thirty (30) days to pay the damages.  The City may immediately begin assessing liquidated damages upon issuance of a stop work order in the event that the Franchisee, or its contractors or subcontractors, fails to comply with such stop work order. 



6.6.4
The first day for which liquidated damages may be assessed, if there has been no cure after the end of the applicable cure period, shall be the day that the Franchisee received the notice of Breach.  



6.6.5
Franchisee may appeal (by pursuing Legal Action) any assessment of liquidated damages upon paying the assessment and shall not be required to comply with the requirements of Section 6.1.



6.6.6
The liquidated damages amount may be adjusted by the City every five years from the date of execution of this Franchise, to take into account cumulative inflation.
6.6.7
Pursuant to the requirements outlined herein, liquidated damages shall not exceed the following amounts:  one hundred dollars ($100.00) per day for failure to comply with the requirements of the following Sections: 4.5 (Expiration/Termination), 5.3 (Insurance), 5.4 (Financial Security), 5.5 (Parental Guarantee); 7.5.3 (Work Subject to Inspection); 7.7.2 (Facilities Subject to Inspection); five hundred dollars ($500) per day for the first two days for failure to comply with the requirements of 7.5.7 (Stop Work Order), and one thousand dollars ($1,000) per day for each day thereafter; and one hundred dollars ($100.00) per day for any material breaches or defaults not previously listed.

6.6.8
It is not the City’s intention to subject the Franchisee to liquidated or monetary damages, fines, forfeitures or termination of the Franchise for violations of the Franchise where the violation was a good faith error that resulted in no or minimal negative impact to the City, or where strict performance would result in practical difficulties and hardship to the Franchisee which outweighs the benefit to be derived by the City.  The City may not collect both liquidated damages and actual damages for the same violation.
Franchisee shall not be: (1) obligated to pay these liquidated damages; or (2) held to violation if the noncompliance is “beyond the control” of Franchisee as that term is defined in Section 8.15 herein.

6.7
Receivership.  At the option of the City, subject to applicable law and lawful orders of courts of jurisdiction, this Franchise may be revoked after the appointment of a receiver or trustee to take over and conduct the business of Franchisee whether in a receivership, reorganization, bankruptcy or other action or proceeding, unless:


6.7.1
The receivership or trusteeship is timely vacated; or


6.7.2
The receiver or trustee has timely and fully complied with all the terms and provisions of this Franchise, and has remedied all defaults under the Franchise.  Additionally, the receiver or trustee shall have executed an agreement duly approved by the court having jurisdiction, by which the receiver or trustee assumes and agrees to be bound by each and every term, provision and limitation of this Franchise.

ARTICLE 7.  
CONDITIONS UPON USE OF PUBLIC RIGHTS-OF-WAY


7.1
Regulatory Permit.  If Franchisee has submitted an application for a Regulatory Permit to perform work in the Public Right-of-Way, the City shall, to the extent practicable, consider such application contemporaneously with the design review requirements hereunder.

7.1.2
 Design Review.  

7.1.3
Approval.  Design Review shall not commence until such time as the above required information has been received by the City and the City has received complete 100% Design Documents for its review and approval.   

The Regulatory Permit shall not be approved until such time as the City has completed its review and approval pursuant to this Section 7.1 and its design review and approval pursuant to Section 7.2 herein.  The City will take action to approve, approve with conditions or deny the application with thirty (30) days of receipt of a complete application.  

7.2
Submission/Approval of Design Submittal.  

7.2.1
Submission.  At the time of application for a Regulatory Permit, or in the event that Franchisee seeks to alter or change the location the Facilities in a Franchise Area, Franchisee shall provide the City with 100% Design submittal for review and approval of any Utility System Construction, alteration or change of location within the Franchise Area. 

7.2.2
Use of Public Rights-of-Way.  Within parameters reasonably related to the City’s role in protecting the public health, safety and welfare and except as may be otherwise preempted by Law, the City may require that Facilities be installed at a particular time, at a specific place or in a particular manner as a condition of access to a the Franchise Area and may deny access if Franchisee is not willing to comply with such requirements; and, may remove, or require removal of, any Facility that is not installed in compliance with the requirements established by the City or which is installed without prior City approval of the time, place, or manner of installation. 

7.2.3
Approval of Plans.  Work May not commence without prior approval by the City of the 100% Design Submittal of submitted by the Franchisee. Such design review by the City is for the purpose of protecting the City’s interest in the Public Rights-of-Way.  The City may review and approve the Franchisee’s 100% Design Documents with respect to:

7.2.3.1
Location/Alignment/Depth;

7.2.3.2
The manner in which the Facility is to be installed;

7.2.3.3
Measures to be taken to preserve safe and free flow of traffic;

7.2.3.4
Structural integrity, functionality, appearance, compatibility with and impact upon roadways, bridges, sidewalks, planting strips, signals, traffic control signs, intersections, or other facilities and structures in the Public Right-of-Way;

7.2.3.5
Ease of future road maintenance, and appearance of the roadway; 

7.2.3.6
Compliance with applicable Standards and codes; and

7.2.3.7
Compliance and compatibility with the City’s six-year transportation plan, capital improvements plan, and with the regional transportation improvement plans. 

7.2.4
The Public Works Director may further review the application and submittals, including 100% Design Submittal, to determine and ensure, (1) compatibility of the proposed use with the primary use of the Public Rights-of-Way for transportation, (2) that the proposed use will not present a danger to or interfere with public travel upon the Public Rights-of-Way, (3) that the Public Rights-of-Way are protected and preserved, (4) that there exists sufficient capacity within the Public Rights-of-Way to accommodate the proposed Facilities, (5) that the proposed Facilities will not impair present or planned future operation or construction of sanitary sewer, storm sewer, water, cable and telecommunication utility systems, (6) that the proposed Facilities will not impair present or planned future improvements within the Franchise Area or present or planned future transportation needs, and (7) compliance the requirements of the Standards/Codes set forth at Section 7.3.    



The Public Works Director may include special conditions as are necessary for the protection, preservation and management of the Public Rights‑of‑Way, including, by way of example and not limitation, for the purpose of protecting any improvements, equipment and devices in such Public Rights-of-Way, and for providing for the proper restoration of such Public Rights-of-Way and to protect the public and the continuity of pedestrian or vehicular traffic; provided that, the City is prohibited from imposing conditions for the purpose of regulating the business activities or operations of the Franchisee.    

It is not the purpose of the design review to determine compliance with the City land use code or development regulations applicable to the development of land.  
7.3
Compliance with Standards/Codes.  Except as may be preempted by federal or state Laws, all Facilities shall conform to and all Work shall be performed in compliance with the following “Standards” as now or may be hereafter revised, updated, amended or re-adopted: 

7.3.1
Road and Bridge Standards.  The current and any subsequent edition of the Standard Specifications for Road, Bridge and Municipal Construction as prepared by the Washington State Department of Transportation (“WSDOT”) and the Washington State Chapter of American Public Works Association (“APWA”); the most current version of the APWA Amendments to Division One, and the most current version of the City of ** Amendments thereto.
7.3.2
MUTCD.  The Washington State Department of Transportation Manual of Uniform Traffic Control Devices (“MUTCD”);


7.3.3
Special Conditions.  Requirements and standards set forth as special conditions;

7.3.4
City Regulations.  Regulations adopted by the City Engineer or Public Works Director establishing standards for placement of Facilities in Public Rights‑of‑Way, including by way of example and not limitation, the specific location of Facilities in the Public Rights‑of‑Way.  This shall also include any road design standards that the City shall deem necessary to provide adequate protection to the Public Rights‑of‑Way, its safe operation, appearance and maintenance; 

7.3.5
Other Regulatory Requirements. Applicable requirements of federal or state governmental authorities that have regulatory authority over the placement, construction, or design of Franchisee Facilities; 

7.3.6
Industry Standards.  All Facilities shall be durable and Constructed in accordance with good engineering practices and standards promulgated by the government and industry for placement, Construction, design, materials and operation of Franchisee Facilities; 

7.3.7
Safety Codes and Regulations.  Franchisee Facilities and Work shall comply with all applicable federal, State and City safety requirements, rules, regulations, Laws and practices.  By way of illustration and not limitation, Franchisee shall comply with the National Electrical Safety Code and the Occupational Safety and Health Administration (OSHA) Standards; and



7.3.8
Building Codes.  Franchisee Facilities and Work shall comply with all applicable City building codes.
7.4
Conditions Precedent to Work.  Except as may be otherwise required by applicable City code, rule, regulation or Standard, Franchisee shall comply with the following as a condition precedent to Work:


7.4.1
Regulatory Permits Required.  Prior to performing any Work in the Public Right-of-Way requiring a regulatory permit, Franchisee shall apply for, and obtain, in advance, such appropriate Regulatory Permits from the City as are required by ordinance or rule.  Franchisee shall pay all generally applicable and lawful fees for the requisite City Regulatory Permits.



7.4.2
Compliance with Franchise.  Franchisee shall be in material compliance with the Franchise, including by way of example and not limitation, payment of fees invoiced to Franchisee for City reimbursable costs and expenses related to review and approval of the Site Specific Permit, proof of insurance and proof of financial security.  


7.5
Work in the Public Rights-of-Way.


7.5.1
Least Interference.  Work in the Public Rights-of-Way shall be done in a manner that does not unnecessarily hinder or obstruct the free use of the Public Rights-of-Way or other public property and which causes the least interference with the rights and reasonable convenience of property owners, businesses and residents along the Public Rights-of-Way.  Franchisee Facilities shall be designed, located, aligned and Constructed so as not to disturb or impair the use or operation of any street improvements, utilities, and related facilities of City or City’s existing lessees, licensees, Franchisees, franchisees, easement beneficiaries or lien holders, without prior written consent of City or the Parties whose improvements are Interfered with and whose consent is required pursuant to agreements with the City existing prior to the Effective Date.  Franchisee’s Facilities shall be designed, located, aligned and Constructed in such a manner as not to interfere with any planned utilities.  For purposes of this Section, “planned” shall mean utilities which the City intends to construct in the future, which intent is evidenced by the inclusion of said utility project in the current and approved, capital investment program plan, capital facilities plan, comprehensive utility plan, transportation improvement plan, Comprehensive Plan, or other written construction or planning schedule approved by the City.  


7.5.2
Prevent Injury/Safety.  All Construction Work shall be performed in a manner consistent with high industry standards. 
7.5.3
Work Subject to Inspection. The City may observe or inspect the Construction Work, or any portion thereof, at any time to ensure compliance with this Franchise, applicable Law, the applicable approved 100% Design Submittal, the Standards, and to ensure the Work is not being performed in an unsafe or dangerous manner.  
7.5.4
Publicizing Work.

7.5.4.1
Notice to Private Property Owners.  Except in the case of an Emergency, Franchisee shall give reasonable advance notice to private property owners and tenants of Construction Work on or adjacent to such private property if the City or Franchisee reasonably anticipates such Work will materially disturb or disrupt the use of such private property. 

7.5.4.2
Notice to the Public.  Except in the case of an Emergency, the Franchisee shall notify the public prior to commencing any significant planned Construction that Franchisee reasonably anticipates will materially disturb or disrupt public property or have the potential to present a danger or affect the safety of the public generally.  

7.5.4.3
Additional Requirements.  Work shall be publicized as the City may direct, from time to time, in accordance with written procedures established by the City Manager and on file with the City Clerk.  The publication of Work may be used to notify the public and operators of other Utility Systems of the impending work, in order to minimize inconvenience and disruption to the public.  The cost of publication shall be borne by the Franchisee.  

7.5.5
Work of Contractors and Subcontractors.  Franchisee’s contractors and subcontractors performing Work in the Franchise Area shall be licensed and bonded in accordance with the City’s and State’s applicable regulations and requirements.  Any contractors or subcontractors performing Work within the Public Right-of-Way on behalf of the Franchisee shall be deemed servants and agents of the Franchisee for the purposes of this Franchise and are subject to the same restrictions, limitations and conditions as if the work were performed by Franchisee.  Franchisee shall be responsible for all work performed by its contractors and subcontractors and others performing work on its behalf as if the work were performed by it, and shall ensure that all such work is performed in compliance with this Franchise and other applicable laws, and shall be jointly and severally liable for all damages and correcting all damage caused by them.  It is Franchisee’s responsibility to ensure that contractors, subcontractors or other Persons performing work on Franchisee’s behalf are familiar with the requirements of this Franchise and other applicable laws governing the work performed by them.



7.5.6
Emergency Permits.  In the event that Emergency repairs are necessary, Franchisee shall immediately notify the Public Works Director of the need for such repairs.  Franchisee may initiate such Emergency repairs, and shall apply for appropriate Utility Permits within forty-eight (48) hours after discovery of the Emergency.  In the event of an Emergency, the Franchisee may perform Emergency Work in the Public Rights-of-Way without first securing a Regulatory Permit for such Emergency Work, provided that:  (1) the Franchisee notifies the City in advance of the Emergency requiring the performance of such Emergency Work and the type and location of such Work; (2) the Franchisee applies for a Regulatory Permit on the first business day following commencement of such Work; and (3) the Franchisee, at its sole cost and expense, makes its Work performed in the Public Rights-of-Way available for inspection to determine compliance with Laws and Standards.


7.5.7
Stop Work.  On notice from the City that any Work does not comply with the Franchise, the approved 100% Design Documents for the Work, the Standards, or other applicable Law, or is being performed an unsafe or dangerous manner as reasonably determined by the City, the non-compliant Work may immediately be stopped by the City.  The stop work order shall be, in writing, given to the Person doing the work and be posted on the work site, indicate the nature of the alleged violation or unsafe condition; and Establish conditions under which work may be resumed.  If so ordered, Franchisee shall cease and shall cause its contractors and subcontractors to cease such activity until the City is satisfied that Franchisee is in compliance.  If an unsafe condition is found to exist, the City, in addition to taking any other action permitted under applicable Law, may order Franchisee to make the necessary repairs and alterations specified therein forthwith to correct the unsafe condition by a time the City establishes.  The City has the right to inspect, repair and correct the unsafe condition if Franchisee fails to do so, and to reasonably charge Franchisee 

7.5.8
Dedication of City Utilities/Public Improvements.  Upon substantial completion of Construction of the Facilities and any related restoration of or improvements to or within the Public Rights-of-Way, including without limitation, curbs, gutters, sidewalks, underlayment, roadway surface, pipe, connectors, catch basins, or any part thereof that will be dedicated to City ownership (collectively “Dedicated Improvements”), and upon satisfaction of other applicable conditions of the City and this Franchise, Franchisee shall submit a written request to the City for a final inspection and acceptance of dedication of all Dedicated Improvements.  The written request shall certify that the Work is substantially complete.  The Work will be deemed to be “substantially complete” when:

7. 5.8.1  
Complete record drawings are provided to the City;

7. 5.8.2
Franchisee has completely and accurately identified within the record drawings the Dedicated Improvements;

7. 5.8.3  
The Dedicated Improvements are functioning to the satisfaction of the City, and when appropriate, operationally tested;

7. 5.8.4  
Franchisee has warranted in writing that the Work is completed in conformance with the 100% Design Documents approved by the City; except for punch list items which do not substantially prevent the use of the Dedicated Improvements or any component thereof for the purposes intended; 

7. 5.8.5  
No other acts are necessary to assign ownership of any and all Dedicated Improvements to the City free and clear of all liens and encumbrances; 

7. 5.8.6
Franchisee has assigned to the City any and all manufacturer warranties of the Dedicated Improvements, if any; and

7. 5.8.7
Franchisee, or its contractors or subcontractors, warrant the Dedicated Improvements to be free from defects in design, manufacture and construction for a period of one year from the date that such Dedicated Improvements are accepted by the City.  This warranty shall not operate to waive, alter or diminish any rights the City may otherwise have under this Franchise, at law, or in equity.



Upon receipt of Franchisee’s request for final inspection and dedication, the City shall within twenty (20) business days thereafter arrange for a final inspection.  If the City determines that the Work with regard to the Dedicated Improvements is not substantially complete, it shall promptly provide Franchise with a written statement indicating in adequate detail in what respects Franchisee has failed to substantially complete the Work or any component thereof or is otherwise in default and what measures or acts will be necessary, in the opinion of the City, for Franchisee to take or perform in order to substantially complete such Work.  Upon receipt of such detailed statement from the City, Franchisee shall undertake to complete the Work, cure the alleged default in a manner responsive to the stated reasons for disapproval, or Franchisee may submit to dispute resolution pursuant to Section 6.1 herein, the issue of whether the City has unreasonably withheld its acceptance. 

When the City is satisfied that the Work related to the Dedicated Improvements is substantially complete, it will by ordinance, resolution or other lawful means accept ownership of such Dedicated Improvements and thereafter become responsible for maintenance, repair, and replacement of the same.  

7.6
 Alterations.  Except as may be shown in the 100% Design Submittal approved by City or the record drawings, or as may be necessary to respond to an Emergency, Franchisee, and Franchisee’s contractors and subcontractors, may not make any material alterations to the Franchise Area, or permanently affix anything to the Franchise Area, without City’s prior written consent.  Material alteration shall include by way of example and not limitation, a change in the dimension or height of the above ground Facilities or the addition of or change in configuration of an antenna.  If Franchisee desires to change either the location of any Facilities or otherwise materially deviate from the approved design of any of the Facilities, Franchisee shall submit such change to City in writing for its approval pursuant to Section 7.2 of this Franchise.  Franchisee shall have no right to commence any such alteration change until after Franchisee has received City’s approval of such change in writing.

7.7
General Conditions.

7.7.1
Right-of-Way Meetings.  Subject to receiving advance notice, Franchisee will make reasonable efforts to attend and participate in meetings of the City regarding Right-of-Way issues that may impact the Utility System.



7.7.2
Compliance Inspection. Franchisee’s Facilities shall be subject to the City’s right of periodic inspection upon at least twenty-four (24) hours notice, or, in case of an emergency, upon demand without prior notice, to determine compliance with the provisions of this Franchise or other applicable Law over which the City has jurisdiction.  Franchisee shall respond to requests for information regarding its Utility System as the City may from time to time issue to determine compliance with this Franchise, including requests for information regarding the Franchisee’s plans for Construction and the purposes for which the Facility is being Constructed.  



7.7.3
One Call.  If Franchisee places Facilities underground, Franchisee shall, at its own expense, continuously be a member of the State of Washington one number locator service under Chapter 19.122 RCW, or an approved equivalent, and shall comply with all such applicable rules and regulations.  The Franchisee shall locate and field mark its Facilities for the City at no charge.
7.7.4
Graffiti Removal.  Within 48 hours after notice from the City, Franchisee shall remove any graffiti on any part of its Utility System, including, by way of example and not limitation, equipment cabinets.  If Franchisee fails to do so, the City may remove the graffiti and bill the Franchisee for the cost thereof.



7.7.5  
Dangerous Conditions, Authority for City to Abate. Whenever Construction of Facilities has caused or contributed to a condition that appears to substantially impair the lateral support of the adjoining Public Right-of-Way, street, or public place, or endangers the public, any utilities, or City-owned property, the City may reasonably require the Franchisee to take action to protect the Public Right-of-Way, the public, adjacent public places, City-owned property, streets, and utilities. Such action may include compliance within a prescribed time.  In the event that the Franchisee fails or refuses to promptly take the actions directed by the City, or fails to fully comply with such directions, or if Emergency conditions exist which require immediate action, the City may, to the extent it may lawfully do so, take such actions as are necessary to protect the Public Right-of-Way, the public, adjacent public places, City-owned property, streets, and utilities, to maintain the lateral support thereof, or actions regarded as necessary safety precautions; and the Franchisee shall be liable to the City for the reasonable costs thereof. 



7.7.6
No Duty.  Notwithstanding the right of City to inspect the Work, issue a stop work order, and order or make repairs or alterations, City has no duty or obligation to observe or inspect, or to halt work on, the applicable Facilities, it being solely Franchisee’s responsibility to ensure that the Facilities are Constructed and operated in strict accordance with this Franchise, the approved 100% Design Submittal, the Standards, and applicable Law.  Neither the exercise nor the failure by City to exercise any right set forth in this Article 7 shall alter the liability allocation set forth in this Franchise.  


7.7.7
Roadside Hazard.  All of Franchisee’s Facilities shall be kept by Franchisee at all times in a safe and hazard-free condition.  Franchisee shall ensure that Facilities within the Public Rights-of-Way do not become or constitute an unacceptable roadside obstacle and do not interfere with or create a hazard to maintenance of and along the Public Rights-of-Way.  In such event, or in the event that the City determines that a Facility within the Public Rights-of-Way has become or constitutes an unacceptable roadside obstacle or may interfere with or create a hazard to maintenance of and along the Public Rights-of-Way, the Franchisee shall:

7.7.7.1
If the hazard results from disrepair, repair the Facility to a safe condition;

7.7.7.2
Relocate the Facility to another place within the Public Right-of-Way or underground;

7.7.7.3
Convert the Facility to a break-away design;

7.7.7.4
Crash-protect the Facility; 

7.7.7.5
Relocate the Facility to another location off the Public Rights-of-Way; or 

7.7.7.6
In the event that the Facility is screened from view (i.e., not readily visible from all directions by persons standing at ground level), remove or trim vegetation in and around the Facility.

Franchisee, at all times, shall employ the standard of care attendant to the risks involved and shall install and maintain in use commonly accepted methods and devices for preventing failures and accidents which are likely to cause damage, injury, or nuisance to the public or to Franchisee’s agents or employees.  Franchisee, at its own expense, shall repair, renew, change, and improve its Facilities from time to time as may be necessary to accomplish this purpose.  Franchisee shall use suitable barricades, flags, flaggers, lights, flares and other measures as required for the safety of all members of the general public and to prevent injury or damage to any person, vehicle or property by reason of such Work in or affecting such Public Rights-of-Way or property.  All excavations made by Franchisee in the Public Rights-of-Way shall be properly safeguarded for the prevention of accidents.  

7.7.8
Verification of Alignment/Depth.  Upon the reasonable request and prior written notice, in non-Emergency situations at least thirty (30) days notice by the City and in order to facilitate the location, alignment and design of Public Improvements, the Franchisee agrees to locate, and if reasonably determined necessary by the City, to excavate and expose portions of its Facilities for inspection so that the location of same may be taken into account in the improvement design, PROVIDED that, Franchisee shall not be required to excavate and expose its Facilities unless the Franchisee’s record drawings and maps of its Facilities submitted pursuant to Section 7.11 of this Franchise are reasonably determined by the City to be inadequate for purposes of this paragraph.

7.8
Facility Relocation at Request of the City.  

7. 8.1
Public Project.  The City may require Franchisee to alter, adjust, relocate, or protect in place its Facilities within the Public Right-of-Way when reasonably necessary for construction, alteration, repair, or improvement of any portion of the Public Rights-of-Way for purposes of public welfare, health, or safety (“Public Improvements”).  Such Public Improvements include, by way of example but not limitation, Public Rights-of-Way construction; Public Rights-of-Way repair (including resurfacing or widening); change of Public Rights-of-Way grade; construction, installation or repair of sewers, drains, water pipes, power lines, signal lines, communication lines, or any other type of government-owned communications, utility or public transportation systems, public work, public facility, or improvement of any government‑owned utility; Public Rights-of-Way vacation, and the Construction of any public improvement or structure by any governmental agency acting in a governmental capacity.  

7.8.2
Alternatives.  If the City requires Franchisee to relocate its facilities located within the Public Rights-of-Way, the City shall make a reasonable effort to provide Franchisee with an alternate location within the Public Right-of-Way.  The Franchisee may, after receipt of written notice requesting a relocation of its Facilities, submit to the City written alternatives to such relocation. The City shall evaluate such alternatives and advise the Franchisee in writing if one or more of the alternatives are suitable to accommodate the work which would otherwise necessitate relocation of the Facilities.  If so requested by the City, Franchisee shall submit additional information to assist the City in making such evaluation. The City shall give each alternative proposed by the Franchisee full and fair consideration, within a reasonable time, so as to allow for the relocation work to be performed in a timely manner.  In the event the City ultimately determines, in its sole discretion, that there is no other reasonable alternative, the Franchisee shall relocate its Facilities as otherwise provided in this Section.  In the event that the City reasonably determines that it does not have available resources to evaluate Franchisee’s proposal, the City shall not be obligated to further consider such proposal unless and until the Franchisee funds the additional costs to the City to complete its evaluation.   
7.8.4
Notice.  The City shall notify Franchisee as soon as practicable of the need for relocation and shall specify the date by which relocation shall be completed.  Except in case of Emergency such notice shall be no less than one hundred and eighty (180) days.  In calculating the date that relocation must be completed, City shall consult with Franchisee and consider the extent of Facilities to be relocated, the service requirements, and the construction sequence for the relocation, within the overall project construction sequence and constraints, to safely complete the relocation. Franchisee shall complete the relocation by the date specified, unless the city, or a reviewing court, establishes a later date for completion, after a showing by the Franchisee that the relocation cannot be completed by the date specified using best efforts and meeting safety and service requirements.

7.8.5
Coordination of Work.  Franchisee acknowledges and understands that any delay by Franchisee in performing the work to alter, adjust, relocate, or protect in place its Facilities within the Public Rights-of-Way may delay, hinder, or interfere with the work performed by the City and its contractors and subcontractors in furtherance of construction, alteration, repair, or improvement of the Public Rights-of-Way, and result in damage to the City, including but not limited to, damages from delay.  Franchisee shall cooperate with the City and its contractors and subcontractors to coordinate such Franchisee Work to accommodate the public improvement project and project schedules to avoid delay, hindrance of, or interference with such project.   
7.8.6
Failure to Comply.  Should Franchisee fail to alter, adjust, protect in place or relocate any Facilities ordered by the City to be altered, adjusted, protected in place, or relocated, within the time prescribed by the City, given the nature and extent of the work, or if it is not done to the City’s reasonable satisfaction, the City may, to the extent the City may lawfully do so, cause such work to be done and bill the reasonable cost of the work to the Franchisee, including all reasonable costs and expenses incurred by the City due to Franchisee’s delay.  In such event, the City shall not be liable for any damage to any portion of Franchisee’s Utility System.  In addition to any other indemnity set forth in this Franchise, the Franchisee will indemnify, hold harmless, and pay the costs of defending the City, from and against any and all claims, suits, actions, damages, or liabilities for delays on Public Improvement construction projects caused by or arising out of the failure of the Franchisee to adjust, modify, protect in place, or relocate its Facilities in a timely manner; provided that, the Franchisee shall not be responsible for damages due to delays caused by the City.  The City’s right to perform such work is not intended to be and shall not be construed as an obligation.  

7.8.7
 Assignment of Rights.  In addition to any other rights of assignment the City may have, the City may from time to time assign or transfer to its contractors or subcontractors its rights under Sections 7.8 or 7.10 of this Franchise to require Franchisee to alter, adjust, relocate, or protect in place its Facilities within the Public Right-of-Way.  Franchisee acknowledges and consents to such an assignment(s)/transfer(s) and agrees that it is bound by all lawful orders issued by such assignee(s) of the City under color of authority of such assignment(s)/transfer(s) as though such orders had been issued by the City under the terms and conditions of this Franchise.  Such assignment/transfer is an assignment/transfer of the City’s contract rights under this Franchise and shall not in any way be interpreted or construed as an assignment, transfer, delegation or relinquishment of the City’s rights under its police powers to require Franchisee to alter, adjust, relocate, or protect in place its Facilities within the Public Right-of-Way.     


     

7.8.8
Reimbursement for Costs.  Notwithstanding the cost allocation provisions set forth in this Franchise, Franchisee does not waive its right(s) to and shall be entitled to seek reimbursement of its relocation costs as may be otherwise specifically set forth and authorized in statute.


7.9
Movement of Facilities for Others.

7.9.1
Private Benefit.  If any alteration, adjustment, temporary relocation, or protection in place of the Utility System is required solely to accommodate the Construction of facilities or equipment that are not part of a Public Improvement project, Franchisee shall, after at least ninety (90) days advance written notice, take action to effect the necessary changes requested by the responsible entity; provided that, (a) the Party requesting the same pays for the Franchisee’s time and material costs associated with the requested work; (b) the alteration, adjustment, relocation or protection in place is reasonably necessary to accommodate such work; (c) the Person requesting the alteration, adjustment, relocation, or protection in place considers alternatives in the same manner as provided at Section 7.8.2; and (d) such alteration, adjustment, or relocation is not requested for the purpose of obtaining a competitive advantage over the Franchisee.  

7.9.2
Temporary Changes for Other Franchisees.  At the request of any Person holding a valid Franchise and upon reasonable advance notice, Franchisee shall temporarily raise, lower or remove its wires as necessary to Franchise the moving of a building, vehicle, equipment or other item.  The expense of such temporary changes must be paid by the Franchise holder. Franchisee shall be given not less than seven (7) days’ advance notice to arrange for such temporary wire changes.

7.10
Movement of Facilities During Emergencies.  

7.10.1
Immediate Threat.  In the event of an unforeseen event, condition or circumstance that creates an immediate threat to the public safety, health, or welfare, the City shall have the right to require Franchisee to shut down, relocate, remove, replace, modify, or disconnect Franchisee’s Facilities located in the Public Rights-of-Way at the expense of the Franchisee without regard to the cause or causes of the immediate threat.  



7.10.2
Emergency.  In the event of an Emergency, or where a Facility creates or is contributing to an imminent danger to health, safety, or property, the City retains the right and privilege to protect, support, temporarily disconnect, remove, or relocate any or all parts of the Utility System located within the Public Rights-of-Way, as the City may determine to be necessary, appropriate or useful in response to any public health or safety Emergency and charge the Franchisee for costs incurred.


7.10.3 Notice.  During Emergencies the City shall endeavor to, as soon as practicable, provide notice to Franchisee of such Emergency at a designated Emergency response contact number, to allow Franchisee the opportunity to respond and rectify the problem without disrupting utility service.  If after providing notice, there is no prompt response, the City may protect, support, temporarily disconnect, remove, or relocate any or all parts of the Utility System located within the Public Rights-of-Way.



7.10.4
Limitation on Liability.  The City shall not be liable for any direct, indirect, or any other such damages suffered by any person or entity of any type as a direct or indirect result of the City’s actions under this Section.

7.11
Record of Installations
7.11.1
Map/Record Drawing of Utility System.  Upon request by the City, Franchisee shall search for and provide the City with the most accurate and available maps and record drawings in a form and content prescribed by the City reflecting the horizontal and vertical location and configuration of its Utility System within the Public Rights-of-Way and upon City property in a format acceptable to the City.  Franchisee shall provide the City with updated record drawings and maps upon request.  As to any such record drawings and maps so provided, Franchisee does not warrant the accuracy thereof and to the extent the location of the Utility System is shown, such Utility System is shown in its approximate location. 



7.11.2
Planned Improvements.  Upon written request of the City, Franchisee shall provide the City with the most recent update available of any planned improvements to its Utility System to the extent such plans do not contain confidential or proprietary information or such information can be redacted; provided, however, any such plan submitted shall be for informational purposes only and shall not obligate Franchisee to undertake any specific improvements, nor shall such plan be construed as a proposal to undertake any specific improvements.



7.11.3
Maps/Record Drawings of Improvements.  After Construction involving the locating or relocating of Facilities, the Franchisee shall provide the City with accurate copies of all record drawings and maps showing the horizontal and vertical location and configuration of all of located or relocated Facilities within the Public Rights-of-Way. These record-drawings and maps shall be provided at no cost to the City, and shall include hard copies and digital copies in a format specified by the City. As to any such record drawings and maps so provided, Franchisee does not warrant the accuracy thereof and to the extent the location of the Utility System is shown, such Utility System is shown in its approximate location. 

7.12
Restoration of Public Rights-of-Way, Public and Private Property



7.12.1
Restoration after Construction. Franchisee shall, after completion of Construction of any part of its Utility System, leave the Public Rights-of-Way and other property disturbed thereby, in as good or better condition in all respects as it was in before the commencement of such Construction.  Franchisee agrees to promptly complete restoration work to the reasonable satisfaction of the City.

7.12.2
Notice.  If Franchisee’s Work causes unplanned, unapproved, or unanticipated disturbance of or alteration or damage to Public Rights-of-Way or other public or private property, the Franchisee shall promptly notify the property owner within twenty-four (24) hours.



7.12.3
Duty to Restore.  If Franchisee’s Work causes unplanned, unapproved, or unanticipated disturbance of or alteration or damage to the Public Right-of-Way or other public property, it shall promptly remove any obstructions therefrom and restore such Public Rights-of-Way and public property to the satisfaction of the City to as good or better a condition as existed before the Work was undertaken, unless otherwise directed by the City.  If the City determines that complete or satisfactory restoration is not obtainable, the City shall have the right to require compensation for the less than complete or satisfactory condition of the Public Right-of-Way or public property.  Franchisee shall complete the restoration work within forty-eight (48) hours or as authorized by the City’s Public Works Director.
7.12.4
Temporary Restoration.  If weather or other conditions do not allow the complete restoration required by this Section, Franchisee shall temporarily restore the affected Public Right-of-Way or public property.  Franchisee shall promptly undertake and complete the required permanent restoration when the weather or other conditions no longer prevent such permanent restoration.



7.12.5
Survey Monuments.  All survey monuments which are disturbed or displaced by any Work shall be referenced and restored, as per WAC 332-120, as the same now exists or may hereafter be amended, and all pertinent federal, state and local standards and specifications.


7.12.6
Approval.  The Public Works Director shall be responsible for observation and final approval of the condition of the Public Rights-of-Way and City property following any restoration activities therein.  Franchisee is responsible for all testing and monitoring of restoration activities.  



7.12.7
Warranty.  Franchisee shall warrant any restoration work performed by Franchisee in the Public Right-of-Way or on other public property for one (1) year, unless a longer period is required by the Municipal Code or any generally applicable ordinance or resolution of the City.  If restoration is not satisfactorily and timely performed by the Franchisee, the City may, after prior notice to the Franchisee, or without notice where the disturbance or damage may create a risk to public health or safety, cause the repairs to be made and recover the reasonable cost of those repairs from the Franchisee. Within thirty (30) days of receipt of an itemized list of those costs, including the costs of labor, materials and equipment, the Franchisee shall pay the City.



7.12.8
Restoration of Private Property.  When Franchisee does any Work in the Public Right-of-Way that affects, disturbs, alters, or damages any adjacent private property, it shall, at its own expense, be responsible for restoring such private property to the satisfaction of the private property owner. 


7.13
Approvals.  Nothing in this Franchise shall be deemed to impose any duty or obligation upon the City to determine the adequacy or sufficiency of Franchisee's Design Documents or to ascertain whether Franchisee's proposed or actual Construction is adequate or sufficient or in conformance with the 100% Design Submittal reviewed and approved by the City.  No approval given, inspection made, review or supervision performed by the City pursuant to or under authority of this Franchise shall constitute or be construed as a representation or warranty express or implied by the City that such item reviewed, approved, inspected, or supervised, complies with applicable Laws or this Franchise or meets any particular Standard, code or requirement, or is in conformance with the approved 100% Design Submittal, and no liability shall attach with respect thereto. City approvals and inspections as provided herein, are for the sole purpose of protecting the City’s rights as the owner and/or manager of the Public Rights-of-Way and shall not constitute any representation or warranty, express or implied, as to the adequacy of the design or Construction of the Facilities or Utility System, suitability of the Franchise Area for Construction, or any obligation on the part of the City to insure that Work or materials are in compliance with any requirements imposed by a governmental entity.  City is under no obligation or duty to supervise the design, Construction, or operation of the Utility System.   

7.14
Abandonment of Facilities.  Except as may be otherwise provided by Law, Franchisee may abandon in place any Facilities in the Public Rights-of-Way upon written notice to the City, which notice shall include a description of the Facilities it intends to abandon, the specific location in the Public Rights-of-Way of such Facilities, and the condition of such Facilities.  However, if the City determines within 90 days of the receipt of notice of abandonment from the Franchisee, that the safety, appearance, functioning, or use of the Public Rights-of-Way and other facilities in the Public Rights-of-Way, including without limitation, utilities and related facilities, will be adversely affected, the operator must remove its abandoned Public Rights-of-Way Facilities by a date specified by the City and restore the Public Rights-of-Way to the same or better condition than existed immediately prior to removal.  Within 60 days of a request by the City, the Franchisee shall execute such documents as may be required to convey such abandoned property to the City free and clear of all encumbrances.   Absent such request and conveyance, Franchisee shall be and remain responsible for any Facilities abandoned in the Public Rights-of-Way. 

Article 8 
Miscellaneous

8.1
Headings.  Titles to articles and sections of this Franchise are not a part of this Franchise and shall have no effect upon the construction or interpretation of any part hereof.


8.2.
Entire Agreement.  This Franchise contains all covenants and agreements between the City and the Franchisee relating in any manner to the Franchise, use, and occupancy of the Public Rights-of-Way and other matters set forth in this Franchise.  No prior agreements or understanding pertaining to the same, written or oral, shall be valid or of any force or effect and the covenants and agreement of this Franchise shall not be altered, modified, or added to except in writing signed by the City and Franchisee and approved by the City in the same manner as the original Franchise was approved.  


8.3
Incorporation of Exhibits.  All exhibits annexed hereto at the time of execution of this Franchise or in the future as contemplated herein, are hereby incorporated by reference as though fully set forth herein.

8.4
Calculation of Time.  All periods of time referred to herein shall include Saturdays, Sundays, and legal holidays in the State of Washington, except that if the last day of any period falls on any Saturday, Sunday, or legal holiday in the State of Washington, the period shall be extended to include the next day which is not a Saturday, Sunday, or legal holiday in the State of Washington; provided that, the Effective Date shall be determine as provided at Section 4.3 of this Franchise.

8.5
Time Limits Strictly Construed.  Whenever this Franchise sets forth a time for any act to be performed by Franchisee, such time shall be deemed to be of the essence, and any failure of Franchisee to perform within the allotted time may be considered a Breach of this Franchise.


8.6
No Joint Venture.  It is not intended by this Franchise to, and nothing contained in this Franchise shall, create any partnership, joint venture, or principal-agent relationship or other arrangement between Franchisee and the City.  Neither Party is authorized to, nor shall either Party act toward third Persons or the public in any manner which would indicate any such relationship with the other.  The Parties intend that the rights, obligations, and covenants in this Franchise and the collateral instruments shall be exclusively enforceable by the City and Franchisee, their successors, and assigns.  No term or provision of this Franchise is intended to be, or shall be, for the benefit of any Person not a Party hereto, and no such Person shall have any right or cause of action hereunder, except as may be otherwise provided herein.  Further, the Franchisee is not granted any express or implied right or authority to assume or create any obligation or responsibility on behalf of or in the name of the City.  Nothing in this Section 8.6 shall be construed to prevent an assignment as provided for at Section 7.8.7 of this Franchise.  


8.7
Approval Authority.  Except as may be otherwise provided by Law or herein, any approval or authorization required to be given by the City, shall be given by the ** (or its successor), or by the **’s designee.

8.8
Binding Effect upon Successors and Assigns.  All of the provisions, conditions, and requirements contained in this Franchise shall further be binding upon the heirs, successors, executors, administrators, receivers, trustees, legal representatives and assigns of the Franchisee; and all privileges, as well as all obligations and liabilities of the Franchisee shall inure to its heirs, successors, and assigns equally as if they were specifically mentioned wherever the Franchisee is named herein. 
8.9

Waiver.  No failure by either Party to insist upon the performance of any of the terms of this Franchise or to exercise any right or remedy consequent upon a Breach thereof, shall constitute a waiver of any such Breach or of any of the terms of this Franchise.  None of the terms of this Franchise to be kept, observed or performed by either Party, and no breach thereof, shall be waived, altered or modified except by a written instrument executed by the injured Party.  No waiver of any Breach shall affect or alter this Franchise, but each of the terms of this Franchise shall continue in full force and effect with respect to any other then existing or subsequent Breach thereof.  No waiver of any default of the defaulting Party hereunder shall be implied from any omission by the injured Party to take any action on account of such default if such default persists or is repeated, and no express waiver shall affect any default other than the default specified in the express waiver and then only for the time and to the extent therein stated.  One or more waivers by the injured Party shall not be construed as a waiver of a subsequent breach of the same covenant, term or conditions.
8.10
Severability.  If any word, article, section, subsection, paragraph, provision, condition, clause, sentence, or its application to any person or circumstance (collectively referred to as “Term”), shall be held to be illegal, invalid, or unconstitutional for any reason by any court or agency of competent jurisdiction, such Term declared illegal, invalid or unconstitutional shall be severable and the remaining Terms of the Franchise shall remain in full force and effect unless to do so would be inequitable or would result in a material change in the rights and obligations of the Parties hereunder; provided, however, that if either Franchisee or the City prevails in any proceeding seeking a finding that any Term invalid, illegal or unconstitutional for any reason, this Franchise shall be declared terminated and all rights and obligations hereunder shall immediately cease and be of no force and effect except with regard to those provisions that survive termination of this Franchise pursuant to Section 8.14 herein.  In the event that such Term shall be held or otherwise mutually agreed to by the City and Franchisee to be illegal, invalid, or unconstitutional, the Parties shall reform the Franchise pursuant to Section 3.5 herein.


8.11
Signs.  No signs or advertising shall be Permitted in the Franchise Area except as may be required by Law or as may be required by the City for the protection of the public health, safety and welfare, to the extent it has authority to do so.  

8.12
Discriminatory Practices Prohibited.  Throughout the term of this Franchise, Franchisee shall fully comply with all equal employment and nondiscrimination provisions of applicable Law.

8.13
Notice.  Any notice required or Permitted to be given hereunder shall be in writing, unless otherwise expressly Permitted or required, and shall be deemed effective either, (i) upon hand delivery to the person then holding the office shown on the attention line of the address below, or, if such office is vacant or no longer exists, to a person holding a comparable office, or (ii) or when delivered by a nationally recognized overnight mail delivery service, to the Party and at the address specified below, or (ii) on the third business day following its deposit with the United States Postal Service, first class and certified or registered mail, return receipt requested, postage prepaid, properly sealed and addressed as follows: 

Franchisee’s address:  


Ryan and Caroline Spott

Iron Goat Networks LLC

PO BOX 1232

Sultan, WA  98294
The City’s Address:    


City Clerk

City of Sultan

PO BOX 1199

Sultan, WA  98294
And to the City Attorney


Kenyon Disend

11 Front Street South

Issaquah, WA  98027-3820
The City and Franchisee may designate such other address from time to time by giving written notice to the other, but notice cannot be required to more than two addresses, except by mutual agreement. 


8.14
Survival of Terms.  Upon the expiration, termination, revocation or forfeiture of the Franchise, the Franchisee shall no longer have the right to occupy the Franchise Area for the purpose of providing services authorized herein.  However, the Franchisee’s obligations under this Franchise to the City shall survive the expiration, termination, revocation or forfeiture of these rights according to its terms for so long as the Franchisee’s Utility System or any part thereof shall remain in whole or in part in the Public Rights-of-Way, the Franchisee transfers ownership of all Facilities in the Franchise Area to a third-Party, or the Franchisee abandons said Facilities in place, all as provided herein.  Said obligations include, by way of illustration and not limitation, Franchisee’s obligations to indemnify, defend, and protect the City, to provide insurance, to relocate its facilities, and to reimburse the City for its costs to perform Franchisee work. 
8.15
Force Majeure.  In the event Franchisee is prevented or delayed in the performance of any of its obligations herein due to circumstances beyond its control or by reason of a force majeure occurrence, such as, but not limited to, acts of God, acts of terrorism, war, riots, civil disturbances, natural disasters, floods, tornadoes, earthquakes, unusually severe weather conditions, employee strikes and unforeseen labor conditions not attributable to Franchisee’s employees, Franchisee shall not be deemed in Breach of provisions of this Franchise. 

If Franchisee believes that circumstances beyond its control or by reason of a force majeure occurrence have prevented or delayed its compliance with the provisions of this Franchise, Franchisee shall provide documentation as reasonably required by the City to substantiate the Franchisee’s claim.  Franchisee shall have a reasonable time, under the circumstances, to perform the affected obligation under this Franchise or to procure a substitute for such obligation which is satisfactory to the City; provided that,  the Franchisee shall perform to the maximum extent it is able to perform and shall take reasonable steps within its power to correct such cause(s) in as expeditious a manner as possible, provided that the Franchisee takes immediate and diligent steps to bring itself back into compliance and to comply as soon as possible under the circumstances with the Franchise without unduly endangering the health, safety, and integrity of the Franchisee's employees or property, or the health, safety, and integrity of the public, Public Rights-of-Way, public property, or private property. 

8.16
Attorneys’ Fees.  In the event of a suit, action, arbitration, or other proceeding of any nature whatsoever, whether in contract or in tort or both, is instituted to enforce any word, article, section, subsection, paragraph, provision, condition, clause or sentence of this Franchise or its application to any person or circumstance, the prevailing Party shall be entitled to recover from the losing Party its reasonable attorneys, paralegals, accountants, and other experts fees and all other fees, costs, and expenses actually incurred and reasonably necessary in connection therewith, as allowed by Washington law and as determined by the judge or arbitrator at trial or arbitration, as the case may be, or on any appeal or review, in addition to all other amounts provided by law. This provision shall cover costs and attorneys’ fees related to or with respect to proceedings in Federal Bankruptcy Courts, including those related to issues unique to bankruptcy law.  This provision shall not apply to dispute resolution proceedings  under section 6.1 of this Franchise and shall not apply to the extent that the suit, action, arbitration or other proceeding is brought to interpret any term, condition,  provision, section, article or clause of this Franchise. 
8.17
Venue/Choice of Law.  This Franchise shall be governed and construed in accordance with the laws of the State of Washington.  Any action brought relative to enforcement of this Franchise, or seeking a declaration of rights, duties or obligations herein, shall be initiated in the Superior Court of City in which the City is located, and shall not be removed to a federal court, except as to claims over which such Superior Court has no jurisdiction.  Removal to federal court shall be to the Federal Court of the Western/Eastern District of Washington.  
8.18
Publication.  This ordinance, or a summary thereof, shall be published in the official newspaper of the Cityand shall take effect and be in full force in accordance with Section 4.3 herein.


ADOPTED BY THE CITY COUNCIL AT A REGULAR MEETING THEREOF ON THE _____ DAY OF __________, 20_____, AND SIGNED IN AUTHENTICATION OF ITS PASSAGE THIS _____ DAY OF __________, 20____.








CITY OF SULTAN








______________________________








Carolyn Eslick, Mayor

ATTEST/AUTHENTICATED:

______________________________

Laura Koenig, City Clerk

Approved as to form:

______________________________

Margaret King, City Attorney

Filed with the City Clerk: 

Passed by the City Council: 

Ordinance No. 

Date of Publication: 
Exhibit “A”

(Form of Transfer Agreement)


THIS TRANSFER AGREEMENT (“Agreement”) is made this ___ day of _____________, 20___, by and between:

1.
PARTIES.


1.1
City of Sultan, a legal subdivision of the state of Washington (“City”).


1.2
_______________________ (“Franchisee”).


1.3
_______________________ (“Transferee”).

RECITALS


WHEREAS the City has issued a single Franchise (the “Franchise”) to Franchisee, which was authorized on the ____ day of _______________, 20_____, pursuant to Ordinance No. _______, and


WHEREAS Franchisee has reached an agreement with Transferee on a (describe transaction, example: conveyance of benefited property) ____________________________________________________________________________________________________________________________________________________________________________________________________________ with Transferee, to (example:  acquire from Franchisee its facilities and equipment located in the Public Rights‑of‑Way) _____________________________________________________________

____________________________________________________________________, and


WHEREAS Franchisee and Transferee have requested that the City approve a transfer of the Franchise from Franchisee to Transferee, and


WHEREAS, as a result of the transfer of the Franchise, Transferee will assume all rights, duties, and obligations that Franchisee has under the Franchise, will be responsible for full compliance with the Franchise, will meet or exceed all applicable and lawful federal, state, and local requirements, and 


WHEREAS, relying on the representations made by the Transferee and Franchisee, the City, on the ___ day of ___________, 20___, has, pursuant to Resolution No. __________ and the Franchise, approved the transfer upon the terms and conditions as stated herein; 


NOW, THEREFORE, in consideration of the City's approval of the transfer, subject to the terms and conditions of this Agreement, THE PARTIES DO HEREBY AGREE as follows:

2.
TRANSFER.  Transfer of the Franchise shall be effective upon the following conditions precedent:

2.1 Receipt by the City of the fully executed acceptance of franchise and performance guarantee attached hereto as Exhibit B-1 together with all required certificates of insurance, security fund and performance bond.


2.2 Payment to the City of the Transfer fees.


2.3 The date of closing of the sale/conveyance of the property benefited by this franchise and/or the Facilities located in the franchise area or upon a date as mutually agreed to by the City, Franchisee and Transferee as follows:________ __________________________.


3.
ACCEPTANCE OF FRANCHISE OBLIGATIONS.


3.1
The Franchisee and Transferee hereby accept, acknowledge, and agree that neither the proposed transaction between Franchisee and Transferee nor the City’s approval of this agreement shall diminish or affect the existing and continuing commitments, duties, or obligations, present, continuing, and future, of the Franchisee and Transferee embodied in the Franchise.  


3.2
Transferee and Franchisee agree that neither the transfer nor the City’s approval of this Agreement and the resulting transfer shall in any respect relieve Franchisee, or any of its successors in interest, of any obligation or liability arising from acts or omissions occurring prior to the transfer of the franchise, whether known or unknown, or the consequences thereof.  

3.3
The transfer is not intended and shall not be construed to authorize the Franchisee to take any position or exercise any right that could not have been exercised prior to the transfer.

3.4
Notwithstanding anything to the contrary herein, Transferee shall not be responsible for any of Franchisee’s financial liabilities and obligations under the franchise or pursuant to the City code, rules, and regulations that accrued before the transfer of the Franchise. 

3.5
The City waives none of its rights with respect to the Franchisee’s or Transferee’s compliance with the terms, conditions, requirements, and obligations set forth in the Franchise.  The City's approval of the this agreement shall in no way be deemed a representation by the City that Franchisee is in compliance with all of Franchisee’s obligations under the franchise. 

3.6
Franchisee and Transferee acknowledge and agree that the City’s approval and acceptance of this agreement and the resulting transfer is made in reliance upon the representations, documents, and information provided by the Franchisee and Transferee in connection with the request for transfer.

4.
seq level1 \h \r0 

seq level2 \h \r0 MISCELLANEOUS PROVISIONS.

4.1
Conditions Precedent.  The Agreement shall be effective and binding upon the signatories once it has been signed by all signatories; provided that, within 30 days of execution of the Agreement by all of the signatories, Transferee has provided to the City the following:  (1) all fees required for this transfer, (2) its acceptance of the franchise in substantially the form of the document attached hereto as Exhibit B-1; (3) its insurance certificate in conformance with the requirements of the Franchise; (4) a performance bond or cash deposit in conformance with the requirements of the Franchise.


4.2
Entire Agreement.  The Agreement constitutes the entire agreement of the Parties with respect to the matters addressed herein.  No statements, promises, or inducements inconsistent with the Agreement made by any Party shall be valid or binding, unless in writing and executed by all Parties.  


4.3
Binding Acceptance.  The Agreement shall bind and benefit the Parties hereto and their respective heirs, beneficiaries, administrators, executors, receivers, trustees, successors, and assigns, and the promises and obligations herein shall survive the expiration date hereof.  Any purported transfer of the Agreement is void without the express written consent of the signatories.


4.4
Severability.  In the event that the Agreement shall, to any extent, be held to be invalid, preempted, or unenforceable, the remainder hereof shall be valid in all other respects and continue to be effective.


4.5
Defined Terms.  Terms not defined in this Agreement shall have the same meaning as given in the Franchise.

4.6
Governing Law.  The Agreement shall be governed in all respects by the laws of the state of Washington.
(Signatures on the following page)

IN WITNESS WHEREOF the Parties hereto have executed this Agreement as of the day and year first written above.

CITY





FRANCHISEE

By:  Mayor




By:  













Title:  













TRANSFEREE













By:  













Title:  






TRANSFER EXHIBIT A-1

Acceptance of Franchise and Performance Guarantee

Franchise issued pursuant to Ordinance No. ______ and accepted __________________, 

20____;  Transfer authorized pursuant to Resolution No. _____, effective ____________, 

20___.


I, _______________________, am the _________________________________, and (am the authorized representative to) accept the above‑referenced Franchise on behalf of _______________________________.  I certify that this Franchise and all terms and conditions thereof are accepted by _______________________, without qualification or reservation and that __________________________ unconditionally guarantee(s) performance of all such terms and conditions. 


DATED this _____ day of ________________, 20___.











By











Its 






Tax Payer ID# 



	STATE OF ______________

CITY OF ____________
	ss.





I certify that I know or have satisfactory evidence that _________________________ is the person who appeared before me, and said person acknowledged that said person signed this instrument, on oath stated that said person was authorized to execute the instrument and acknowledged it (as the _________________________ of _____________________, a _____________ corporation,) to be the free and voluntary act of such corporation/individual for the uses and purposes mentioned in the instrument.


Dated this _____day of _________________________, _____.





(Signature of Notary)

Print Name

Notary public in and for the state of ______________, residing at 

My appointment expires 


Exhibit “B”

(Acceptance of Franchise)

Franchise issued pursuant to Ordinance No. ______.


I, _______________________, am the _________________________________, and (am the authorized representative to) accept the above‑referenced Franchise on behalf of _______________________________.  I certify that this Franchise and all terms and conditions thereof are accepted by _______________________, without qualification or reservation and that __________________________ unconditionally guarantee(s) performance of all such terms and conditions. 


DATED this _____ day of ________________, 20___.











By











Its 






Tax Payer ID# 



	STATE OF ______________

CITY OF ____________
	ss.





I certify that I know or have satisfactory evidence that _________________________ is the person who appeared before me, and said person acknowledged that said person signed this instrument, on oath stated that said person was authorized to execute the instrument and acknowledged it (as the _________________________ of _____________________, a _____________ corporation,) to be the free and voluntary act of such corporation/individual for the uses and purposes mentioned in the instrument.


Dated this _____day of _________________________, _____.

(Signature of Notary)

Print Name

Notary public in and for the state of ______________, residing at 

My appointment expires 


Exhibit “C”

(Environmental Indemnity)

1.
Duty to Indemnify/Release/Defend.  Franchisee assumes the risk that Hazardous Substances or other adverse matters may affect the Franchise Area that were not revealed by Franchisee inspection and indemnifies, holds harmless and hereby waives, releases and discharges forever the City and City’s officers, employees and agents (collectively, “Indemnitees”) from any and all present or future claims or demands, and any and all damages, losses, injuries, liabilities, causes of actions (including, without limitation, causes of action in tort) costs and expenses (including, without limitation fines, penalties and judgments, and attorneys’ fees) of any and every kind or character, known or unknown, which Franchisee might have asserted or alleged against Indemnitees arising from or in any way related to the Condition of the Franchise Area or alleged presence, use, storage, generation, manufacture, transport, release, leak, spill, disposal or other handling of any Hazardous Substances in, on or under the Franchise Area (the “Franchisee Losses”).  Franchisee Losses shall include without limitation (a) the cost of any investigation, removal, or Remedial Action (defined below) that is required by any Environmental Law, that is required by judicial order or by order of or agreement with any governmental authority, or that is necessary or otherwise is reasonable under the circumstances, (b) losses for injury or death of any person, and (c) losses arising under any Environmental Law enacted after the date hereof.  Except as may be limited below, Franchisee Losses specifically include losses sustained by Franchisee as a result of any obligation of Franchisee to remove, close, Remediate, reimburse or take other actions requested or required by any governmental agency concerning any Hazardous Substances on the Franchise Area.  Notwithstanding the above, Franchisee Losses waived, released, and discharged hereunder by Franchisee shall not include losses as a result of releases or contamination caused by the acts of the City after the Effective Date.  The rights, duties and obligations of the city and franchisee pursuant Sections 2 and 3 herein apply to the duty to Indemnify and defend as provided in this Section 1.

2  
Discovery Within Franchise Area.  In the event that the Work of the Franchisee in, on, and upon the Franchise Area results in the discovery of the presence of Hazardous Substances ("Discovered Matters”) in, on or upon the areas excavated or otherwise opened or exposed by Franchisee within the Franchise Area (the "Excavated Areas"), the Franchisee shall immediately notify the City and take whatever other reporting action is required by applicable Environmental Law as it relates to the Discovered Matters in the Excavated Areas.  In the event that, as a result of such discovery, an agency with jurisdiction to address Hazardous Substances in, on or upon the Franchise Area (“Environmental Authority”) orders, obtains a judgment or court order requiring, or otherwise exercises its authority to require Remedial Actions to be taken by the City or Franchisee, or Franchisee decides to undertake Remedial Actions independently or enter into a consent order or consent decree with an Environmental Authority, then in such event, Franchisee agrees to indemnify, defend, and hold the City harmless from and against the cost of all Remedial Actions which are required by the Environmental Authority within the Excavated Areas under the applicable Environmental Laws with respect to the Discovered Matters; provided, however, the City, subject to the provisions of Section 3 below, shall be solely responsible for all necessary Remedial Actions which are required by the Environmental Authority within other portions of the Franchise Area (outside the Excavated Areas) under the applicable Environmental Laws with respect to the Discovered Matters.

3 Release by Franchisee.  In the event the Franchisee’s Work, in, on or upon the Franchise Area within the Excavated Areas results in a release (as determined under applicable Environmental Laws) of Hazardous Substances which were, before such activities, confined to areas within the Excavated Areas, but which after such activities by Franchisee are released beyond the Excavated Areas, and if the release is caused in whole or in part by the Franchisee, then the Franchisee shall indemnify, defend and hold the City harmless from the costs of all necessary Remedial Actions which are required under the applicable Environmental Laws, to the extent of Franchisee's share of the liability for the release.  Franchisee’s liability for the release may, inter alia, be determined by Franchisee’s admission of the same, or as determined by a final non-appealable decision by a court of competent jurisdiction, or as provided in a final non-appealable administrative order issued by the Environmental Authority, or by a consent decree entered by Franchisee and the Environmental Authority.  

EXHIBIT “D”

(Insurance Requirements)

The Franchisee shall procure and maintain for the duration of the Contract, insurance against claims for injuries to persons or damage to property which may arise from or in connection with the performance of the work hereunder by the Franchisee, its agents, representatives or employees.

A. Minimum Scope of Insurance.  Franchisee shall obtain insurance of the types described below:
1. Automobile Liability insurance covering all owned, non-owned, hired and leased vehicles.  Coverage shall be written on Insurance Services Office (ISO) form CA 00 01 or a substitute form providing equivalent liability coverage.  If necessary, the policy shall be endorsed to provide contractual liability coverage.
2. Commercial General Liability insurance shall be written on ISO occurrence form CG 00 01 and shall cover liability arising from premises, operations, independent contractors and personal injury and advertising injury, and liability assumed under an insured contract.  The Commercial General Liability insurance shall be endorsed to provide the Aggregate Per Project Endorsement ISO form CG 25 03 11 85.  There shall be no endorsement or modification of the Commercial Liability insurance for liability arising from explosion, collapse or underground property damage.  The City shall be named as an insured under the Franchisee’s Commercial General Liability insurance policy with respect to the work performed for the City using ISO additional endorsement CG 20 10 10 01 and CG 20 37 10 01 or substitute endorsements providing equivalent coverage.
3. Workers’ Compensation coverage as required by the Industrial Insurance laws of the State of Washington.
B. Minimum Amounts of Insurance.  Franchisee shall maintain the following insurance limits:

1. Automobile Liability insurance with a minimum combined single limit for bodily injury and property damage of $1,000,000 per accident.

2. Commercial General Liability insurance shall be written with limits no less than $1,000,000 each occurrence, $2,000,000 general aggregate and $2,000,000 products-completed operations aggregate limit.

C.
Other Insurance Provisions.  The insurance policies are to contain, or be endorsed to contain, the following provisions for Automobile Liability and Commercial General Liability insurance:

1. The Franchisee’s insurance coverage shall be primary insurance as respect to the City.  Any insurance, self-insurance, or insurance pool coverage maintained by the City shall be excess of the Franchisee’s insurance and shall not contribute with it.

2. The Franchisee’s insurance shall be endorsed to state that coverage shall not be cancelled by either party, except after thirty (30) days prior written notice by certified mail, return receipt requested, has been given to the City.

D.   Acceptability of Insurers.  Insurance is to be placed with insurers with a current A.M. Best rating of not less than A:VII.

E.  Verification of Coverage.  Franchisee shall furnish the City with original certificates and a copy of the amendatory endorsements, including but not necessarily limited to the additional insured endorsement, evidencing the Automobile Liability and Commercial General Liability insurance of the Franchisee before commencement of the work.  

F.  Subcontractors. Franchisee shall include all subcontractors as insureds under its policies or shall furnish separate certifications and endorsements for each subcontractor.  All coverages for subcontractors shall be subject to all of the same insurance requirements as stated herein for the Franchisee.  
EXHIBIT “E”

(Financial Security)

1
Performance Bond.

1.1
Franchisee shall provide to the City a faithful performance and payment bond in the initial amount of one-thousand dollars ($1,000) to ensure the full and faithful performance of all of its responsibilities under this Franchise and applicable Laws, including, by way of example and not limitation, its obligations to relocate and remove its Facilities, to restore the Public Right-of-Way and other property when damaged or disturbed, to reimburse the City for its Direct Costs and keeping Franchisee’s insurance in full force.  



1.2
The performance bond shall be in a form with terms and conditions acceptable to the City and reviewed and approved by the City Attorney.  



1.3
The performance bond shall be with a surety with a rating no less than "A X" in the latest edition of "Bests Rating Guide," published by A.M. Best Company.  



1.4
The Franchisee shall pay all premiums or costs associated with maintaining the performance and payment bond, and shall keep the same in full force and effect at all times.  If Franchisee fails to provide or maintain the bond, then the City, in its sole discretion, may require Franchisee to substitute an equivalent cash deposit as described below in lieu of the bond.



1.5
Franchisee’s maintenance of the bond(s) shall not be construed to excuse unfaithful performance by Franchisee, or limit the liability of Franchisee to the amount of the bond(s), or otherwise limit the City’s recourse to any other remedy available at law or in equity.


1.6
The amount of the bond may, in the reasonable discretion of the City, be adjusted by the City to take into account (1) cumulative inflation, (2) increased risk to the City, (3) the experiences of the Parties regarding Franchisee compliance with its obligations under the Franchise, and (4) issuance of Site Specific Permits for installation of new Facilities.  Prior to adjusting the amount of the bond, the City shall provide reasonable notice to the Franchisee and an opportunity to provide comments, and the City shall review and consider such comments that are timely made.  


2
Cash Deposit/Irrevocable Letter of Credit in Lieu of Bond.  


Franchisee may, at its election or upon order by the City pursuant to Section 4 herein, substitute an equivalent cash deposit with an escrow agent approved by the City or an irrevocable letter of credit in form and content approved by the City Attorney, instead of a performance and payment bond.  This cash deposit or irrevocable letter of credit shall ensure the full and faithful performance of all of Franchisee’s responsibilities hereto under this Franchise and all applicable Laws.  This includes but, is not limited to, its obligations to relocate or remove its facilities, restore the Public Rights-of-Way and other property to their original condition, reimbursing the City for its costs, and keeping Franchisee’s insurance in full force.  


The City shall notify Franchisee in writing, by certified mail, of any default and shall give Franchisee thirty (30) days from the date of such notice to cure any such default.  In the event that the Franchisee fails to cure such default to the satisfaction of the City, the City may, at its option, draw upon the cash deposit or letter of credit up to the amount of the City’s costs incurred to cure Franchisee’s default.  Upon the City’s cure of Franchisee’s default, the City shall notify Franchisee in writing of such cure.  


In the event that the City draws upon the cash deposit or letter of credit, Franchisee shall thereupon replenish the cash deposit or letter of credit to the full amount as specified herein or provide a replacement performance and payment bond.


3
Restoration Bond.



3.1
Unless otherwise provided in a Regulatory Permit issued by the City for work within the Public Right-of-Way, or by City ordinance, code, rule,  regulation or Standards, the City may require Franchisee to enter into a performance agreement, secured by a restoration bond written by a corporate surety acceptable to the City equal to at least one-hundred percent (100%) of the estimated cost of restoring the Public Rights-of-Way to their pre-construction condition in accordance with Section 7.12 of the Franchise. Such restoration bond shall be deposited before construction is commenced.  Such restoration bond may be required, when the City determines that the Performance and Payment Bond or cash deposit/letter of credit is not sufficient to protect the interests of the City for Permitted Work.


3.2
Said restoration bond, or a separate bond acceptable to the City, shall warrant all such restoration work for a period of five (_5_) years. 

3.3
In the event that a bond issued to meet the requirements of this Section is canceled by the surety, after proper notice and pursuant to the terms of said bond, Franchisee shall, prior to expiration of said bond, be responsible for obtaining a replacement bond which complies with the terms of this Section. 


3.4
The performance agreement shall guarantee, to the satisfaction of the City:

3.4.1
Timely completion of construction;

3.4.2
Construction in compliance with applicable approved plans, Utility Permits, technical codes, and Standards;

3.4.3
Proper location of the Facilities as approved by the City;

3.4.4
Restoration of the Public Rights-of-Way and other public or private property disrupted, damaged, or otherwise affected by the construction. The performance agreement shall warrant said restoration work for a period of five (_5__) years;

3.4.5
The submission of “record” drawings after completion of the Work; and

3.4.6
Timely payment and satisfaction of all claims, demands or liens for labor, material or services provided in connection with the work.

4
Security Fund.

4.1
If there is an Material Breach by Franchisee or a pattern of repeated Breaches, then Franchisee shall, upon written request of the City, establish and provide to the City a cash deposit or irrevocable letter of credit from a local financial institution satisfactory to the City, in a form and content approved by the City Attorney, and in the amount of $________ ($ _____).  Such Irrevocable letter of credit shall be established as security for the full and faithful performance of all of its responsibilities under this Franchise and applicable Laws, including, by way of example but not limited to, its obligations to relocate and remove its Facilities, to restore the Public Right-of-Way and other property when damaged or disturbed, and to reimburse the City for its costs, 

4.2
If a cash deposit or letter of credit is furnished pursuant to Section 2, the cash deposit or letter of credit shall then be maintained at that same amount throughout the remaining term of this Franchise.

4.3
Upon a Material Breach, the cash deposit/letter of credit may be drawn upon by the City for purposes including, but not limited to, the following:


4.3.1
Failure of Franchisee to pay the City sums due under the terms of this Franchise;


4.3.2
Reimbursement of costs and expenses borne by the City to correct Franchise violations not corrected by Franchisee; and


4.3.3
Monetary remedies or damages assessed against Franchisee as provided in this Franchise.

4.4
Within three (3) days of a withdrawal from the Security Fund, the City shall mail, by certified mail, return receipt requested, written notification of the amount, date, and purpose of such withdrawal to the Franchisee. 

4.5
Within thirty (30) days following notice that a withdrawal from the cash deposit/letter of credit has occurred, Franchisee shall restore the cash deposit/letter of credit to the full amount required by Section 4.1.  If at the time of a withdrawal from the Security Fund by the City, the amounts available are insufficient to provide the total payment towards which the withdrawal is directed, the balance of such payment shall continue as the obligation of the Franchisee to the City until it is paid.
4.6
Upon termination of the Franchise under conditions other than those stipulating forfeiture of the Security Fund, the balance then remaining in the Security Fund shall be returned to the Franchisee within sixty (60) days of such termination, provided that there is then no outstanding default on the part of the Franchisee. 


4.7
Failure to maintain or restore the security fund or letter of credit shall constitute a Breach of this Agreement.

4.8
In the event Franchisee believes that the letter of credit was drawn upon improperly, Franchisee shall give notice to the City and the City and Franchisee shall refer the Dispute to the Dispute Resolution process set forth at Section 6.1 of this Franchise.  



4.9
The rights reserved to the City herein are in addition to all other rights of the City, whether reserved herein or authorized by applicable Law, and no action, proceeding, or exercise of a right with respect to such Security Fund or letter of credit will affect any other right the City may have. Neither the filing of a letter of credit with the City, nor the receipt of any damages recovered by the City thereunder, shall be construed to excuse faithful performance by the Franchisee or limit the liability of the Franchisee under the terms of its Franchise for damages, either to the full amount of the letter of credit or otherwise. 

EXHIBIT F
(Form of Parental Guarantee)

This Guaranty is made on the date set forth below by [NAME OF GUARANTOR] (hereinafter referred to as the "GUARANTOR").

RECITALS:

WHEREAS,  ** (Guarantor) and the City of **, (the "CITY") have entered into a Franchise Agreement (the "Franchise") dated _______, 20___.

WHEREAS, The Franchise requires GUARANTOR to guaranty the observance, fulfillment and performance of Franchisee’s obligations under the Franchise.

NOW, THEREFORE, in partial consideration of the City’s grant of the Franchise Agreement to Franchisee and in addition to other good and valuable consideration, the receipt and sufficiency of which is hereby acknowledged, the GUARANTOR hereby agrees to the following:

TERMS:

1. GUARANTOR guarantees to the CITY the observance, fulfillment and performance by Franchisee of each and every obligation of Franchisee in the Franchise, except to the extent that any such provision or obligation is unenforceable under applicable law (the "Guaranty").

2. The Guaranty shall continue in full force and effect until the City releases the Guarantor from its obligations under this Guarantee or otherwise by operation of law or contract. In no event shall the Guaranty extend beyond the original term of the Franchise Agreement.

3. This Guaranty shall be governed by and construed in accordance with the laws of the State of Washington.

4. If any provision of this Guaranty is determined to be illegal, invalid or unconstitutional by any court of competent jurisdiction or by any state or federal regulatory authority having jurisdiction, then such determination shall have no effect on the validity of any other provision of this Guaranty.

IN WITNESS WHEREOF, the GUARANTOR has caused the Guaranty to be executed by its duly authorized representative on the date set forth below.

BY:

NAME:

TITLE:

DATE:

	STATE OF ______________

CITY OF ____________
	ss.





I certify that I know or have satisfactory evidence that _________________________ is the person who appeared before me, and said person acknowledged that said person signed this instrument, on oath stated that said person was authorized to execute the instrument and acknowledged it (as the _________________________ of _____________________, a _____________ corporation,) to be the free and voluntary act of such corporation/individual for the uses and purposes mentioned in the instrument.


Dated this _____day of _________________________, _____.

(Signature of Notary)

Print Name

Notary public in and for the state of ______________, residing at 

My appointment expires 


SULTAN CITY COUNCIL

AGENDA ITEM COVER SHEET

Agenda Item #:

Action A 2  
Date:



February 26, 2009
SUBJECT:


Repeal of Ordinances – Code Scrub
CONTACT PERSON:         Laura Koenig, City Clerk/Deputy Finance Director
Issue:

The issue before the Council is the introduction of several Ordinances to repeal sections of the Sultan Municipal Code that are no longer needed or pertinent as a part of the 2009 Code scrub.

Staff Recommendation:

Introduction of Ordinances:

1) 1020-09 to repeal Chapter 3.12 Fire Equipment Reserve Fund

2) 1021-09 to repeal Chapter 3.42 Baseball Field Project Fund

3) 1022-09 to repeal Chapter 3.46 Driving While Intoxicated Grant Fund

4) 1023-09 to repeal Chapter 2.12 Volunteer Fire Department

5) 1024-09 to repeal Chapter 5.12 Dancing and Live Music
Summary:

The City will be contracting with Code Publishing in 2009 to provide an updated version of the Sultan Municipal Code.  As a part of the GMA compliance requirements and the Comprehensive Plan process, the Planning Department has been updating and revising the development codes. There are several other sections of the Sultan Municipal Code that also need to be updated and code sections that are no longer applicable needed to be repealed.

As a part of the review of Titles 2, 3 and 5 staff found funds and departments that no longer exist, sections that are not used and sections that need to be updated to comply with current laws and regulations.  

Over the past two years, staff has presented ordinances to the Council to establish existing funds, create new funds and segregate funds to provide a better audit trail.  Title 3 contained three funds that are no longer used, the Fire Equipment Reserve fund, Baseball Field Project Fund and the Driving While Intoxicated Grant fund.  This code section will be repealed.

Title 2 provided for a Sultan Volunteer Fire Department.  The City annexed into Snohomish County Fire District 5 several years ago and there is no longer a City Volunteer Fire Department.  This code section will be repealed.

Title 5 provides provisions for a permit for Dancing and Live Music.   In 1976 the Council adopted Ordinance 349 to regulate Dancing and Live Music.  This ordinance was codified as Title 5.12. In August 2007, the City Attorney recommended Chapter 5.12 be repealed as it appears to restrain free speech and does not have adequate due process and other safeguards to be lawful.  This code section will be repealed and replaced with the Special Events code.
Alternatives:

1. Move to introduce the Ordinances.  This will cleanup the SMC and eliminate funds and code sections that are no longer needed or pertinent.

2. Do not introduce the Ordinances for a first reading.  This alternative will leave the existing code in place.  

Recommended Action:

Introduction of  Ordinance 1020-09  to repeal Chapter 3.12, CR Fire Equipment Fund, for a first reading and pass it on to a second reading.

Introduction of  Ordinance 1021-09 to repeal Chapter 3.42, Baseball Field Project Fund, for a first reading and pass it on to a second reading.

Introduction of Ordinance 1022-09 to repeal Chapter 3.46, Driving While Intoxicated Grant fund, for a first reading and pass it on to a second reading.

Introduction of Ordinance 1023-09 to repeal Chapter 2.12, Volunteer Fire Department, for a first reading and pass it on to a second reading.

Introduction of Ordinance 1025-09 to repeal Chapter 5.12, Dancing and Live Music, for a first reading and pass it on to a second reading.

Attachments:  A.  Ordinance 1020-09  Repeal Chapter 3.12 CR Fire Equipment

B.  Chapter 3.12 SMC

C. Ordinance 1021-09 Repeal Chapter 3.42 Baseball Field Project

D. Chapter 3.42 SMC

E. Ordinance 1022-09  Repeal Chapter 3.46 DWI Grant

F. Chapter 3.46 SMC

G. Ordinance  1923-09 Repeal Chapter 2.12 Volunteer Fire Department

H. Chapter 2.12 SMC

I. Ordinance 1024-09 Repeal Chapter 5.12 Dancing and Live Music

J. Chapter 5.12 SMC

ATTACHMENT A

CITY OF SULTAN


WASHINGTON

ADVANCE \D 5.75
ORDINANCE NO 1020-09.   



AN ORDINANCE OF THE CITY OF SULTAN, WASHINGTON, REPEALING CHAPTER 3.12 RELATING TO THE CUMULATIVE RESERVE FIRE EQUIPMENT FUND FROM THE SULTAN MUNICIPAL CODE; PROVIDING FOR SEVERABILITY; AND ESTABLISHING AN EFFECTIVE DATE

WHEREAS, the City Of Sultan established a Cumulative Reserve Fire Equipment Fund under Ordinance 191 in 1946; and
WHEREAS, IN 1991, the City annexed into Snohomish County Fire District 5; and 
WHEREAS, there is no longer a need for the fund and there are no monies in the fund;
NOW, THEREFORE, THE CITY COUNCIL OF THE CITY OF SULTAN, WASHINGTON, DO ORDAIN AS FOLLOWS:


Section 1.  Chapter 3.12 Cumulative Reserve Fire Equipment Fund is hereby repealed.  

Section 2.  Severability.  Should any section, paragraph, sentence, clause or phrase of this Ordinance, or its application to any person or circumstance, be declared unconstitutional or otherwise invalid for any reason, or should any portion of this Ordinance be pre-empted by state or federal law or regulation, such decision or pre-emption shall not affect the validity of the remaining portions of this Ordinance or its application to other persons or circumstances.

Section 3.  Effective Date.  This Ordinance shall be published in the official newspaper of the City, and shall take effect and be in full force five (5) days after the date of publication.
ADOPTED BY THE CITY COUNCIL AT A REGULAR MEETING THEREOF ON THE _____DAY OF __________, 2009.







CITY OF SULTAN








______________________________








Carolyn Eslick, Mayor

ATTEST/AUTHENTICATED:

______________________________

Laura Koenig, City Clerk

Approved as to form:

______________________________

Margaret J. King, City Attorney

Date of Publication:

Effective Date:
ATTACHMENT B

Chapter 3.12
CUMULATIVE RESERVE FIRE EQUIPMENT FUND

Sections:

3.12.040 Establishment.

3.12.050 Appropriation authorization.

3.12.060 Accumulation and expenditure.

3.12.070 Designated – Exceptions.

3.12.040 Establishment.

There is created and established a fund to be known as the cumulative reserve fire equipment fund, pursuant to the provisions of Chapter 60, Laws of 1941. (Ord. 191 § 4, 1946)

3.12.050 Appropriation authorization.

The purpose of accumulating said fund, the city council shall be, and it is authorized to appropriate each year, at the time of the making and adoption of the annual budget of said city, an item money for said fund, and to include said item in said annual budget each year, and to make a tax levy within the limits as authorized by law for said item, and may include any money paid to the city for fire protection by a fire district organized under the Laws of Washington. (Ord. 191 § 5, 1946)

3.12.060 Accumulation and expenditure.

The money placed in said cumulative reserve fire equipment fund shall accumulate from year to year and shall be carried over each year into the new budget and may be expended at such time as the council may direct by resolution for the purposes of purchasing additional firefighting equipment or apparatus for the city of Sultan. (Ord. 191 § 6, 1946)

3.12.070 Designated – Exceptions.

A. Any money in either the cumulative reserve building fund or the cumulative reserve fire equipment fund shall never be expended for any other purpose than that specified except, however, by an approving vote on a proposal submitted to the electors of the city of Sultan at a special election or a general election voting on a proposal submitted to said electors to allow other specified uses to be made of said funds or fund.

B. In accordance with the provisions of Chapter 60 of the Laws of 1941, said approving vote must be made by a majority of the electors of the city of Sultan. (Ord. 191 § 7, 1946)

ATTACHMENT C

CITY OF SULTAN


WASHINGTON

ADVANCE \D 5.75
ORDINANCE NO. 1021-09   



AN ORDINANCE OF THE CITY OF SULTAN, WASHINGTON, REPEALING CHAPTER 3.42 RELATING TO THE BASEBALL FIELD PROJECT FUND FROM THE SULTAN MUNICIPAL CODE; PROVIDING FOR SEVERABILITY; AND ESTABLISHING AN EFFECTIVE DATE

WHEREAS, the City Of Sultan established a Baseball Field Project Fund under Ordinance 613 in 1994; and 
WHEREAS, the City has completed the project and there is no longer a need for the fund and there are no monies in the fund;
NOW, THEREFORE, THE CITY COUNCIL OF THE CITY OF SULTAN, WASHINGTON, DO ORDAIN AS FOLLOWS:


Section 1.  Chapter 3.42, Baseball Field Project Fund, is hereby repealed.
Section 2.  Severability.  Should any section, paragraph, sentence, clause or phrase of this Ordinance, or its application to any person or circumstance, be declared unconstitutional or otherwise invalid for any reason, or should any portion of this Ordinance be pre-empted by state or federal law or regulation, such decision or pre-emption shall not affect the validity of the remaining portions of this Ordinance or its application to other persons or circumstances.

Section 3.  Effective Date.  This Ordinance shall be published in the official newspaper of the City, and shall take effect and be in full force five (5) days after the date of publication.
ADOPTED BY THE CITY COUNCIL AT A REGULAR MEETING THEREOF ON THE _____DAY OF __________, 2009.







CITY OF SULTAN








______________________________








Carolyn Eslick, Mayor

ATTEST/AUTHENTICATED:

______________________________

Laura Koenig, City Clerk

Approved as to form:

______________________________

Margaret J. King, City Attorney

Date of Publication:

Effective Date:
ATTACHMENT D

Chapter 3.42
BASEBALL FIELD PROJECT FUND

Sections:

3.42.010 Fund created.

3.42.020 Purpose – Expenditures.

3.42.030 Accumulated funds.

3.42.040 Severability.

3.42.010 Fund created.

There is hereby created a fund known as the baseball field project fund. (Ord. 613, 1994)

3.42.020 Purpose – Expenditures.

This fund has been created for the purpose of accumulating funds to construct a baseball field for the community.

Expenditures for said project shall be approved by the city council prior to the commitment of any funds. (Ord. 613, 1994)

3.42.030 Accumulated funds.

Any unexpended funds remaining in the fund at the end of the project shall be deposited to the general fund for maintenance of the field. (Ord. 613, 1994)

3.42.040 Severability.

The provisions of this chapter are declared to be separate and severable. The invalidity of any clause, sentence, paragraph, subdivision, section or portion of this chapter, or the invalidity of the application thereof to any person or circumstances shall not affect the validity of the remainder of this chapter, or the validity of its application to other persons or circumstances. (Ord. 613, 1994)

ATTACHMENT E

CITY OF SULTAN


WASHINGTON

ADVANCE \D 5.75
ORDINANCE NO. 1022-09   



AN ORDINANCE OF THE CITY OF SULTAN, WASHINGTON, REPEALING CHAPTER 3.46 RELATING TO THE DRIVING WHILE INTOXICATED GRANT FUND FROM THE SULTAN MUNICIPAL CODE; PROVIDING FOR SEVERABILITY; AND ESTABLISHING AN EFFECTIVE DATE

WHEREAS, the City Of Sultan established a Driving While Intoxicated Grant fund under Ordinance 452 in 1984; AND
WHEREAS, the fund was created to implement the grant for prosecution of offenders cited for driving under the influence of intoxicating liquor or drugs between September 15, 1984 and June 30, 1985; and

WHEREAS, the grant has expired and the fund is no longer necessary; 

NOW, THEREFORE, THE CITY COUNCIL OF THE CITY OF SULTAN, WASHINGTON, DO ORDAIN AS FOLLOWS:


Section 1.  Chapter 3.46, Driving While Intoxicated Grant Fund, is hereby repealed.
Section 2.  Severability.  Should any section, paragraph, sentence, clause or phrase of this Ordinance, or its application to any person or circumstance, be declared unconstitutional or otherwise invalid for any reason, or should any portion of this Ordinance be pre-empted by state or federal law or regulation, such decision or pre-emption shall not affect the validity of the remaining portions of this Ordinance or its application to other persons or circumstances.

Section 3.  Effective Date.  This Ordinance shall be published in the official newspaper of the City, and shall take effect and be in full force five (5) days after the date of publication.
ADOPTED BY THE CITY COUNCIL AT A REGULAR MEETING THEREOF ON THE _____DAY OF __________, 2009.







CITY OF SULTAN








______________________________








Carolyn Eslick, Mayor

ATTEST/AUTHENTICATED:

_____________________________

Laura Koenig, City Clerk

Approved as to form:

______________________________

Margaret J. King, City Attorney

Date of Publication:

Effective Date:
ATTACHMENT F

Chapter 3.46
DRIVING WHILE INTOXICATED GRANT FUND

Sections:

3.46.010 Purpose.

3.46.020 Establishment.

3.46.030 Allowable expenditures.

3.46.040 Recordkeeping.

3.46.010 Purpose.

This fund is created to implement the grant that has been awarded to the city for prosecution of offenders cited for driving while under the influence of intoxicating liquor, or drugs (hereafter to be referred to as D.W.I.). (Ord. 452, 1984)

3.46.020 Establishment.

A. There is created and established a fund to be known as the D.W.I. grant fund.

B. Such fund shall be applied for the purpose of prosecuting D.W.I. cases between September 15, 1984 and June 30, 1985. (Ord. 452, 1984)

3.46.030 Allowable expenditures.

A. Payments are to be made from this fund for expenditures directly related to the prosecution of D.W.I. cases which shall include, but are not limited to, clerical fees for preparation of cases, prosecutor costs, jury fees, and other fees not specifically disallowed by the conditions of the grant.

B. All expenditures are to be supported by appropriate documentation. (Ord. 452, 1984)

3.46.040 Recordkeeping.

Security and the required recordkeeping shall be the responsibility of the clerk/treasurer. (Ord. 452, 1984)

ATTACHMENT G

CITY OF SULTAN


WASHINGTON

ADVANCE \D 5.75
ORDINANCE NO. 1023-09   



AN ORDINANCE OF THE CITY OF SULTAN, WASHINGTON, REPEALING CHAPTER 2.12 RELATING TO THE VOLUNTEER FIRE DEPARTMENT FROM THE SULTAN MUNICIPAL CODE; PROVIDING FOR SEVERABILITY; AND ESTABLISHING AN EFFECTIVE DATE

WHEREAS, the City Of Sultan established a Sultan Volunteer Fire Department under Ordinance 170 in 1940; and 
WHEREAS, the City of Sultan annexed into Snohomish County Fire District 5 in 1991; and 

WHEREAS, the City no longer has a Volunteer Fire Department; 

NOW, THEREFORE, THE CITY COUNCIL OF THE CITY OF SULTAN, WASHINGTON, DO ORDAIN AS FOLLOWS:


Section 1.  Chapter 2.12, Volunteer Fire Department, is hereby repealed.
Section 2.  Severability.  Should any section, paragraph, sentence, clause or phrase of this Ordinance, or its application to any person or circumstance, be declared unconstitutional or otherwise invalid for any reason, or should any portion of this Ordinance be pre-empted by state or federal law or regulation, such decision or pre-emption shall not affect the validity of the remaining portions of this Ordinance or its application to other persons or circumstances.

Section 3.  Effective Date.  This Ordinance shall be published in the official newspaper of the City, and shall take effect and be in full force five (5) days after the date of publication.
ADOPTED BY THE CITY COUNCIL AT A REGULAR MEETING THEREOF ON THE _____DAY OF __________, 2009.







CITY OF SULTAN








______________________________








Carolyn Eslick, Mayor

ATTEST/AUTHENTICATED:

______________________________

Laura Koenig, City Clerk

Approved as to form:

______________________________

Margaret J. King, City Attorney

Date of Publication:

Effective Date:
ATTACHMENT H

Chapter 2.12
VOLUNTEER FIRE DEPARTMENT

Sections:

2.12.010 Establishment – Membership.

2.12.020 Adoption of volunteer firemen’s relief and compensation fund.

2.12.030 Board of trustees of fund – Constitution.

2.12.040 Board of trustees of fund – Meetings and conduct of business.

2.12.050 Member enrollment for purposes of retirement benefits – Annual fee.

2.12.010 Establishment – Membership.

There is created a department to be known as the Sultan volunteer fire department, whose membership number shall be determined by resolution by the Sultan city council. (Ord. 444, § 1, 1983; Ord. 170 § 1, 1940)

2.12.020 Adoption of volunteer firemen’s relief and compensation fund.

The city council elects to adopt the benefits of, and be bound by, the provisions of Chapter 121, Laws of 1935, which chapter establishes the volunteer firemen’s relief and compensation fund. (Ord. 170 § 2, 1940)

2.12.030 Board of trustees of fund – Constitution.

The board of trustees of the volunteer firemen’s relief and compensation fund shall be constituted as provided in Sections 2 and 3 of the act mentioned in SMC 2.12.020. (Ord. 170 § 3, 1940)

2.12.040 Board of trustees of fund – Meetings and conduct of business.

The board of trustees mentioned in SMC 2.12.030 shall meet on the first Monday after the effective date of the ordinance codified in SMC 2.12.010 through this section, or as soon thereafter as possible, and adopt rules and regulations for the conduct of its business, not inconsistent with the laws of the state of Washington. (Ord. 170 § 4, 1940)

2.12.050 Member enrollment for purposes of retirement benefits – Annual fee.

Any member of the Sultan volunteer fire department is permitted to enroll under the provisions of the Volunteer Firemen’s Relief and Pension Act, for the purpose of enabling any such fireman, so electing, to avail himself of the retirement provisions of said act; provided, however, that anyone so enrolling under said pension provisions shall pay the fee required by said act prior to March 1st of each year, and in the event that said fireman does not contribute said annual fee, he shall be dropped from the rolls, as provided by statute, with the privilege of being reinstated; provided said reinstatement is approved by the city council. (Ord. 245 § 1, 1960)

ATTACHMENT I

CITY OF SULTAN


WASHINGTON

ADVANCE \D 5.75
ORDINANCE NO. 1024-09   



AN ORDINANCE OF THE CITY OF SULTAN, WASHINGTON, REPEALING CHAPTER 5.12 RELATING TO DANCING AND LIVE MUSIC FROM THE SULTAN MUNICIPAL CODE; PROVIDING FOR SEVERABILITY; AND ESTABLISHING AN EFFECTIVE DATE

WHEREAS, the City Of Sultan adopted Ordinance 349 in 1976 to provide control and policing of places where dancing and live music are conducted; and 
WHEREAS, the City Attorney has recommended Chapter 5.12 be repealed and replaced with regulations specific to special events that affect public property and services; and   
WHEREAS, the City no longer issues a license or permit to have dancing or live music; 

NOW, THEREFORE, THE CITY COUNCIL OF THE CITY OF SULTAN, WASHINGTON, DO ORDAIN AS FOLLOWS:


Section 1.  Chapter 5.12, Dancing and Live Music, is hereby repealed.
Section 2.  Severability.  Should any section, paragraph, sentence, clause or phrase of this Ordinance, or its application to any person or circumstance, be declared unconstitutional or otherwise invalid for any reason, or should any portion of this Ordinance be pre-empted by state or federal law or regulation, such decision or pre-emption shall not affect the validity of the remaining portions of this Ordinance or its application to other persons or circumstances.

Section 3.  Effective Date.  This Ordinance shall be published in the official newspaper of the City, and shall take effect and be in full force five (5) days after the date of publication.
ADOPTED BY THE CITY COUNCIL AT A REGULAR MEETING THEREOF ON THE _____DAY OF __________, 2009.







CITY OF SULTAN








______________________________








Carolyn Eslick, Mayor

ATTEST/AUTHENTICATED:

______________________________

Laura Koenig, City Clerk

Approved as to form:

______________________________

Margaret J. King, City Attorney

Date of Publication:

Effective Date:
ATTACHMENT J

Chapter 5.12
DANCING AND LIVE MUSIC

Sections:

5.12.010 Purpose.

5.12.020 License or permit – Required.

5.12.030 License or permit – Exemptions.

5.12.040 License or permit – Application – Contents.

5.12.050 License or permit – Application – Investigation.

5.12.060 License or permit – Terms and fees.

5.12.070 License or permit – Suspension or revocation.

5.12.080 Violation – Penalty.

5.12.010 Purpose.

The purpose of this chapter is to provide better control and policing of places where dancing and live music are conducted. (Ord. 349 § 1, 1976)

5.12.020 License or permit – Required.

It is unlawful for any establishment, business, organization or group of persons to have dancing or live music at any place in the city of Sultan without having first obtained a license or permit therefor as required in this chapter. (Ord. 349 § 2, 1976)

5.12.030 License or permit – Exemptions.

A. All schools and churches are specifically exempt from this chapter and need not obtain a license for dancing or to have live music.

B. Any establishment, business, organization or group of persons may request of the Sultan city council an exemption from this chapter.

C. The Sultan city council need not grant any exemption not specifically provided for in this chapter, but may at its complete discretion grant any establishment, business, organization or group of persons an exemption from this chapter. (Ord. 349 § 3, 1976)

5.12.040 License or permit – Application – Contents.

Applications for such license or permit shall be made on forms provided by the city clerk/treasurer providing for the name and address of the establishment, business, organization or group of persons, name of owner, name of manager, phone number of each, dates and times when dancing or live music will be anticipated and such other information as the clerk/treasurer, city marshal or fire chief recommends and incorporates into said application. (Ord. 349 § 4, 1976)

5.12.050 License or permit – Application – Investigation.

It shall be the duty of the city marshal to make or cause to be made an investigation into the character of each applicant, or the manager or owner thereof, and report the results of such investigation to the Sultan city council. (Ord. 349 § 5, 1976)

5.12.060 License or permit – Terms and fees.

A. For single occurrence events where dancing or live music is anticipated, a permit shall be obtained from the city clerk/treasurer after the completion of the application mentioned in SMC 5.12.040, approval by the Sultan city council and the payment of $25.00.

B. The permit shall be good for 24 hours from the time the dancing or live music is anticipated to begin.

C. For all other than single occurrence events, a license shall be obtained from the city clerk/treasurer after the completion of the application mentioned in SMC 5.12.040, approval of the Sultan city council and the payment of $100.00.

D. A license shall be good for one year from the date of issuance.

E. Licenses shall not be prorated. (Ord. 349 § 6, 1976)

5.12.070 License or permit – Suspension or revocation.

A. At any time that any establishment, business, organization or group of persons having been licensed, shall operate in a manner which in the judgment of the city council is inconsistent with the best interests and welfare of the community, or upon the recommendation of the city marshal, for good cause shown, the council shall revoke or suspend such license or permit without notice for such period of time as they may deem appropriate.

B. In the event of a suspension or revocation of any license or permit, no part of the fee shall be refunded. (Ord. 349 § 7, 1976)

5.12.080 Violation – Penalty.

A violation of this chapter shall be a misdemeanor and punished accordingly. (Ord. 349 § 8, 1976)

SULTAN CITY COUNCIL

AGENDA ITEM COVER SHEET

ITEM NO:
Action A 3
DATE:
February 26, 2009
SUBJECT:
Surplus Equipment
CONTACT PERSON:
Laura Koenig, Clerk/Deputy Treasurer

ISSUE:
The issue before the City Council is the request to surplus the attached Non-Operating Miscellanous Equipment (Attachment A) from City Hall, the Police Department and Public Works.

The City Council authorize Mayor Eslick to sign Resolution 08-28 (Attachment B)

SUMMARY:

The City of Sultan replaces the non operating equipment as needed within City hall. The attached list includes computers, monitors, desks, and miscellanous office supplies that are no longer used by staff or needed.  After the City and County Sheriff merged the two offices, there were several extra computers, monitors, printers and radio equipment that are no longer needed.  

Ownership of some equipment was transferred to the County.  For audit purposes, it is recommended the Council take action to surplus those items to Snohomish County.  Those items included vehicles and vehicle equipment, radios, phones and a safe.

FISCAL IMPACT:
The Computer equipment will be taken to the disposal site during the annual Clean up day.  Items with value will be sold and the monies deposited into the proper funds.  

RECOMMENDED ACTION:

Authorize the surplus and correct disposal of the attached list of equipment and supplies by authorizing the Mayor to sign Resolution No. 09-01.

ATTACHMENT:
A.
Surplus Equipment List


B.
Resolution 09-01

CITY OF SULTAN

RESOLUTION 09-01
A RESOLUTION PROVIDING FOR THE DISPOSAL OF CERTAIN INVENTORY ITEMS DEEMED TO BE SURPLUS TO THE REASONABLY FORESEEABLE NEEDS OF THE CITY OF SULTAN.

WHEREAS, certain items of equipment belonging to the City of Sultan are obsolete and no longer used by the City; and

WHEREAS, the value, obsolescence and condition of these items of inventory make it impractical to trade the same in on future purchases of new inventory items from the list of assets of the City and to obtain the maximum return for said inventory items, it should be the best interest of the City to dispose of the same in a manner that will not longer be to the best advantage to the City of Sultan, and

WHEREAS, certain items are broken and non-useable and need to be removed from inventory and disposed of in a proper manner, 
NOW THEREFORE, it is resolved by the City Council of the City of Sultan, Washington as follows: 

1. Based upon the findings and recommendations of the City, the items of inventory belonging to said City as shown in Exhibit “A” attached hereto, are declared to be surplus of the foreseeable needs of the City.

2. That it is deemed to be for the common benefit of the residents of said City to dispose of said inventory.

3. That the staff is authorized to dispose of items listed in Exhibit “A” in accordance with the provisions of SMC 3.60.030 to SMC 3.60.065 attached hereto, in a manner that will be to the best advantage to the City of Sultan.

PASSED by the City Council this 26th day of February, 2009.





City of Sultan







Carolyn Eslick, Mayor

ATTEST:

Laura J. Koenig, City Clerk
	                                   City of Sultan - Non-Operating Surplus Equipment List -2/26/2009
	

	
	
	
	

	Item Description
	Model #
	Serial Number
	C.O.S. Inventory #

	HP Scanjet ADF
	 
	 
	415

	Dell CPU
	 
	 
	413

	Brother Lazer Printer 
	HL1440
	 
	404

	Epson Perfection Scanner
	 
	B17001002B5C4909538
	 

	Compaq Monitor
	CV935
	035GA23YA145
	 

	HP Monitor
	 
	MX91447810
	 

	Brother Typwriter
	SX4000
	 
	 

	Olivetti Typewriter
	ET121
	 
	 

	2 Drawer File Cabinett
	 
	 
	 

	Black Typewriter Stand
	 
	 
	 

	1 Box of computer wires and speakers
	 
	 
	 

	1 Box of used office supplies
	 
	 
	 

	2 1/2' X 5' table - damaged
	 
	 
	 

	4 drawer wooden desk 5' X 2 1/2 '
	 
	 
	 

	1 red office chair - damaged
	 
	 
	 

	1 brown office chair - damaged
	 
	 
	 

	2  5' long tables 
	 
	 
	 

	1 folding 3 ' table - damaged
	 
	 
	 

	Komodo Laptop Windows 98 w/case & cords
	N30B2
	9396121B1A0093A
	 

	Compaq Presario Window 98 (no cords & case)
	2940A
	V822BY538156
	 

	CTX EZBook
	700G
	V92C266-8117223
	 

	Panasonic Fax Machine
	KX-FP200
	 
	 

	Canon Copier
	NP6621
	NGV22091
	 

	Handset Radio - Motorola
	AAH25KDC 9AA3AN
	672TYUF308
	 

	Handset Radio - Motorola
	AAH25KDC 9AA3AN
	672YZJ2943
	 

	Handset Radio - Motorola
	AAH25KDC 9AA3AN
	672TYW9268
	 

	Handset Radio - Motorola
	H01JDC9AA3CN
	402AWU94162
	 

	Handset Radio - Motorola
	H43RFU7160BN
	7922TRA2642
	 

	Handset Radio - Vertex
	VX-10 (1X)
	6071418/CR00244
	 

	Handset Radio - Vertex
	VX-10 (1X)
	6M07128/CS00234
	 

	Handset Radio - Vertex
	VX-10 (1X)
	6Mo71279/CS00229
	 

	Handset Radio - Vertex
	VX-10 (1X)
	6M071417/CS00249
	 

	Handset Radio - Motorola
	AAH25KDC 9AA3AN
	672TYU6992
	 

	Handset Radio - Motorola
	AAH25KDC 9AA3AN
	672TZE9506
	 

	Handset Radio - Motorola
	HT600
	SPD-6
	 

	Handset Radio - Motorola
	MT1000
	 
	 

	Handset Radio - Motorola
	MT1000
	1532
	 

	Handset Radio - Motorola
	435VU7160BN
	651ANJ2293
	 

	Handset Radio - Motorola
	H43RFU7160BN
	792DEP3597/SPD-3
	 

	Car Radio - Vertex
	SEC1212
	03051-2EO4-00685
	 

	Car Radio - Motorola
	043LRA77ASBK
	778FPC3589
	 

	Car Radio - Motorola
	 
	 
	 

	Car Radio - Motorola
	M43GMC29C2AA
	159TUC3850
	 

	Car Radio - Motorola
	M43DGC90J2AA
	869FAA2923
	 

	Car Radio - Motorola
	D43LRA7PA5BK
	78TSS2458
	 

	Car Radio - Motorola
	M43GMC29C2AA
	159TUE7758
	 

	Car Radio - Motorola
	M43GMC29C2AA
	159TWUJ821
	 

	Car Radio - Motorola
	799DX + 173W - ASTRO
	494CFM0307
	 

	Car Radio - Motorola
	799DX + 173W - ASTRO
	494CFM0309
	 

	Handset Radio Battery - Motorola
	NTN9825B
	 
	 

	Handset Radio Battery - Motorola
	NTN9816B
	 
	 

	Handset Radio Battery - Motorola
	HNN9008AR
	 
	 

	Handset Radio Battery - Motorola
	HNN9008AR
	 
	 

	Handset Radio Battery - Motorola
	NTN9815B 
	 
	 

	Handset Radio Battery - Motorola
	HNN9008AR
	 
	 

	Handset Radio Battery - Motorola
	HNN9008AR
	 
	 

	Handset Radio Battery - Alexander Tech.
	H36247
	 
	 

	Handset Radio Battery - Motorola
	NTN5447B
	SCFPD #5
	 

	Charger - Motorola
	NTN4633A
	CS00131
	 

	Charger - Motorola
	6066MKH01
	 
	 

	Charger - Motorola
	NTN9000A
	 
	 

	Charger - Motorola
	NTN9000A
	 
	 

	Charger - Motorola
	NTN9000A
	 
	 

	Charger - Motorola
	NTN9000A
	 
	 

	Charger - Yaesu Musen Co
	CA-15
	6M005/CS00243
	 

	Charger - Yaesu Musen Co
	CA-15
	6M005/CS00248
	 

	Charger - Advanced Tech. Industries
	AT2000IFD
	182018
	 

	Charger - Motorola
	NTN4633C
	CS00129
	 

	Charger - Motorola
	HTN9000A
	 
	 

	Charger - Motorola
	NTN4633A
	CS00132
	 

	Charger - Motorola
	NTN4633B
	EPD1095
	 

	Charger - Motorola
	NTN4633A
	CS0013O
	 

	Charger - Motorola
	NTN4633B
	Traffic Unit 25
	 

	8 Handset Clips
	 
	 
	 

	2 Handset Holsters
	 
	 
	 

	Handset Remote Extender - Yaesu Musen Co
	PA-17
	61003/CS00241
	 

	Handset Radio Speaker
	MH-45 9K005
	 
	 

	Handset Radio Speaker - Motorola
	HMN9053B
	 
	 

	2 Power Plugs
	 
	 
	 

	Power Adapter - Condor
	DV8135A
	 
	 

	Charger - Vista Lite
	BC-07860R
	 
	 

	Power Adapter - Cygo-Lite
	41-6-55D
	 
	 

	Power Adapter - Mag-Lite
	MC-110
	 
	 

	Power Adapter - Cygo-Lite
	DC1200500
	 
	 

	Plug in
	35-7.5-250C
	 
	 

	Power Adapter - Sony
	AC-L10B
	 
	 

	Power Adapter - Sony
	AC-L10A
	 
	 

	Safe purchased in 2008
	 
	 
	 

	Cannon Safe
	 
	S41428
	205

	2005 Blue Ford Crown Victoria
	License # 40170D
	VIN# 2FAHP71W75X118149
	 

	2004 White Ford Crown Victoria
	LIcense # 46122D
	VIN# 2FAHP71W44X161751
	 

	2004 White Ford Crown Victoria
	License # 46121D
	VIN# 2FAHP71W64X161752
	 

	2004 White Ford Crown Victoria
	License # 46123D
	VIN# 2FAHP71W64X161745
	 

	2008 White Ford Pickup Truck
	License # 46181D
	VIN# 1FTRW14WX8FC28364
	 

	
	
	
	


SULTAN CITY COUNCIL

AGENDA ITEM COVER SHEET

ITEM #:
Action A 4
DATE:
February 26, 2009
SUBJECT:
Ordinance 1025-09 Public Works Director
CONTACT PERSON:
Laura Koenig, City Clerk/Deputy Finance Director



ISSUE:
The issue before the Council is Ordinance 1025-09 to establish the position of Public Works Director. 
SUMMARY STATEMENT:


In 2006, the Council took action to create Department level positions in the City. The ordinances provided for creation of positions, appointment and removal, duties and salary.  As a part of those ordinances, the appointment and removal of those employess is subject to confirmation by the City Council.  

The position of Public Works Director was not included in the list of position created in 2006.  The attached ordinance (Attachment A) creates the position and defines the duties.  The provisions for appointment, removal and salary are the same as the other Department Heads within the City.

RECOMMENDATION:

Move to introduce Ordinance1025-09 creating the position of Public Works Director for a first reading and pass it on to a second reading.  
Attachments:

A.  Ordinance 1025-09 Public Works Director

B. Job Description – Public Works Director
ATTACHMENT A 1

CITY OF SULTAN


WASHINGTON

ADVANCE \D 5.75
ORDINANCE NO.  1025-09 



AN ORDINANCE OF THE CITY OF SULTAN, WASHINGTON, ADDING CHAPTER 2.13 ESTABLISHING THE POSITION OF PUBLIC WORKS DIRECTOR TO THE SULTAN MUNICIPAL CODE; PROVIDING FOR SEVERABILITY; AND ESTABLISHING AN EFFECTIVE DATE

WHEREAS, the City has created the position of Public Works Director through the budget process; 

NOW, THEREFORE, THE CITY COUNCIL OF THE CITY OF SULTAN, WASHINGTON, DO ORDAIN AS FOLLOWS:

Section 1.  Public Works Director.  A new Chapter 2.13 Sultan Municipal Code, entitled Public Works Director, is hereby enacted, reading as follows:

Chapter 2.13

Public Works Director


Sections:


2.13.010  Position established


2.13.020  Appointment


2.13.030  Powers and Duties


2.13.040  Oath of Office


2.13.050  Salary


2.13.010  Position established

There is established the position of Public Works Director in and for the City of Sultan.  


2.13.020  Appointment

The Mayor shall have the power of appointment and removal of the Public Works Director.  Such appointment and removal shall be subject to confirmation by a majority vote of the City Council.  

2.13.030  Powers and duties

The powers, duties and responsibilities of the Public Works Director shall be subject to the direction, authority and supervision of the City Administrator, and shall include, without limitation, the following:

Organize, direct and coordinate the activities of the City of Sultan Water/Wastewater Treatment Plants, Water/Sewer Systems, Street Maintenance, Surface Water Management Practices, Garbage, Municipal Building Maintenance, Fleet Management, Cemetery, Parks and Traffic Control functions.

ATTACHMENT A 2
2.13.040  Oath of Office

The Public Works Director, before entering upon the discharge of her/his duties shall take and subscribe to an oath of office.

2.13.060  Salary

The Public Works Director shall receive a salary in such amount as the City Council may from time to time establish by ordinance for a permanent hire, and such amount as the Mayor may negotiate and the City Council approve by resolution for an interim appointment.

Section 2.  Severability.  Should any section, paragraph, sentence, clause or phrase of this Ordinance, or its application to any person or circumstance, be declared unconstitutional or otherwise invalid for any reason, or should any portion of this Ordinance be pre-empted by state or federal law or regulation, such decision or pre-emption shall not affect the validity of the remaining portions of this Ordinance or its application to other persons or circumstances.

Section 3.  Effective Date.  This Ordinance shall be published in the official newspaper of the City, and shall take effect and be in full force five (5) days after the date of publication.
ADOPTED BY THE CITY COUNCIL AT A REGULAR MEETING THEREOF ON THE _____DAY OF __________, 2009.








CITY OF SULTAN








______________________________








Carolyn Eslick, Mayor

ATTEST/AUTHENTICATED:

______________________________

Laura Koenig, City Clerk

Approved as to form:

______________________________

Margaret J. King, City Attorney

Date of Publication:

Effective Date:
ATTACHMENT B 1

City of SULTAN 

Position Description

TITLE:


Public Works Director

DEPARTMENT:
Public Works


REPORTS TO:  City Administrator




Major Function And Purpose

Organize, direct and coordinate the activities of the City of Sultan Water/Wastewater Treatment Plants, Water/Sewer Systems, Street Maintenance, Surface Water Management Practices, Garbage, Municipal Building Maintenance, Fleet Management, Cemetery, Parks and Traffic Control functions.

Supervision Received

This position serves under the direction of the City Administrator.

Supervision Exercised

The position delegate’s considerable authority for the performance of technical and day-to-day administrative activities to supervisors since the major emphasis is on overall administration and coordination. Reporting directly to this position are the Public Works Field Supervisor, Construction Inspector, Water Systems Manager, Water Treatment Plant Operator, Wastewater Treatment Plant Supervisor, Waste Water Treatment Plant Operator, City Engineer, Utility Workers and the Administrative Secretary.

Specific Duties And Responsibilities


Determine major departmental policies for planning long-term programs for resolving difficult administrative problems and for managing the department budget.

Confers with and advises department supervisors and leads on problems relating to the activities of their division.

Delegate responsibility and appropriate authority to assigned staff. Monitor daily work activities to assure the timely and accurate completion of functional responsibilities.

Develops general policies in consultation with department supervisors for maximum utilization of available financial resources through appropriate allocations of manpower and equipment services.

Perform all administrative tasks involved in managing the water and wastewater system including conforming to water and wastewater quality regulations.

ATTACHMENT B 2

Confers with the Mayor/City Administrator and with appropriate department supervisors concerning maintenance service, solid waste inspections, recycling, refuse collection, and disposal operations.

Formulates long-range plans and cost estimates of future expansion of surface water, water and wastewater services report finding to the Mayor/City Administrator.

Establishes policies, procedures and methods for the operation and maintenance of water systems.

Cooperates with the City Engineer in supervising the design and construction of all phases of storm, water and wastewater utility projects.

Prepare and conduct oral and written employee performance evaluations. Recognize superior job performance. Effect correction in undesirable trends in performance consistent with established city policy.

Set department goals and prioritize as appropriate.

Meet with vendors, contractors and consultants regarding departmental activities. When time to replace equipment to gain maximum use at minimum costs, purchase new equipment, dispose of surplus equipment and schedule/monitor equipment maintenance/repair.

Assist the Mayor/City Administrator in developing strategic plans relating to the operation of the department’s goals, personnel allocation, budget and operation.

Assist in the preparation of construction/maintenance contracts of equipment and materials bid specifications. Provide for proper distribution of RFP’s, analyze proposals submitted and select the most appropriate bidder capable of achieving bid specifications successfully and administer the contract.

Assist in recruiting and selection of qualified candidates, development of position requirements, evaluation of employee performance and analyze and assist in resolving human resource problems.

Resolve citizen complaints, analyze the problems, provide for a timely response and contribute to a favorable image of the organization.

Maintain awareness of State and Federal safety requirements, monitor operations to assure a safe working environment, provide for necessary safety training (along with Risk Manager), and supervise health testing (hearing, first aid, CPR, spray licensing etc.)

Support a positive work environment, keep others informed of work issues and programs by maintaining quality communications, display initiative to resolve problems and capitalize on opportunities in the job and maintain a work environment supporting fair and equal treatment of employees with in the Equal Employment Opportunity guidelines.

Ability to review plans and oversee construction projects, both City and Developer projects.

Other duties as assigned.

ATTACHMENT B 3

Minimum Qualifications


Completion of high school or equivalent plus an additional two years of post high school or college level work or a combination of education and experience sufficient to fulfill the two-year education requirement for certification.

Six years supervisory experience with responsibility for human resources, equipment, materials and budget and six years of work experience.

A bachelor’s degree in Civil Engineering may be substituted for five years of experience.

Thorough understanding of Water Treatment, Wastewater Treatment, Water/Sewer Operations, Street Maintenance, Surface Water Management, Facilities Maintenance and Parks and Building Maintenance.

Requires the use of personal or city vehicles on city business. Individuals must be physically capable of operating the vehicles safely, possess a valid Washington State driver’s license and have an acceptable driving record.

Desirable Knowledge, Skills, and Abilities


Knowledge of principles and practices of public administration.

Knowledge of principles and practices of personnel management and supervision.

Knowledge of principles and practices of budget preparation and administration.

Ability to organize, direct and coordinate the activities of several divisions.

Certifications in Water Distribution Management, Cross Connection, Sewer Collection Specialist, Water Treatment Plant Operator II and/or Wastewater Treatment Plant Operator II and First Aid.

Knowledge of modern principles and practices of design, construction, operation and maintenance of water and wastewater systems.

Ability to develop long-term plans and programs and to make major policy decisions on complex technical and administrative problems.

Ability to perform a broad range of supervisor responsibilities over others.

Thorough knowledge of the operation and maintenance requirements of the equipment and machinery used in the public works operation.

Thorough knowledge of safety standards, practices and procedures relating to all facets of public works.

Ability to effectively use oral and written communication in the performance of duties and responsibilities.

ATTACHMENT B 4

Ability to learn and implement city procedures, regulations and requirements with respect to procurement, budget, safety, operations and organization.

Ability to perform duties of Connection Control Specialist and Backflow Assembly Tester.

Ability to develop a positive working environment and effectively utilize all employees in the Public Works Department.

Work Environment
See attached Physical Demand Job Assessment Form
This position description does not constitute an employment agreement between the employer and the employee, and is subject to change as the needs of the employer and requirements of the position change.

Date







Department Head

Human Resources




City Administrator

Employee acknowledgment:

I have read this Job Description and have been made aware of the terms and conditions as they relate to my position.

________________________________________

(Employee signature)

SULTAN CITY COUNCIL

AGENDA ITEM COVER SHEET

ITEM NO:
A-5

DATE:

February 26, 2009

SUBJECT:

Amendment #6 with Brown and Caldwell for the Centrifuge Design, Contract and Construction Management

CONTACT PERSON:
Connie Dunn, Public Works Director

ISSUE:

The issue before the City Council is to authorize the Mayor to sign contract amendment #6 (Attachment A) in an amount not to exceed $85,000 with Brown and Caldwell to provide project management, submittal review, change order preparation, and on-site field inspection during construction of the Centrifuge Project at the Wastewater Treatment Plant (WWTP).  

The amendment also includes $5,700 for technical assistance with grant applications and funding efforts with state and federal legislatures and a $6,700 contingency.   

STAFF RECOMMENDATION:

Authorize the Mayor to sign contract amendment #6 with Brown and Caldwell in an amount not to exceed $85,000 to cover services during construction, contingency and WWTP program services.

SUMMARY:

The design of the Centrifuge Project was completed by Brown and Caldwell in November 2008, and on December 11, 2008, the City Council approved award of the construction contract to Triad Mechanical for $637,748.90.

Recently Brown and Caldwell have been dealing with contract issues between Triad and Alfa Laval.  To cover this sort of effort and organize for the construction phase of this project, city staff recommend contracting with Brown and Caldwell for construction management services to assist the City with construction phase of work.  
Effectively amendment #6 uses a portion of the Task 999 Contingency Funds that remain in the original contract with Brown and Caldwell, but not yet authorized by the City Council.  The “background” section of this report provides a summary of the overall contract budget with Brown and Caldwell.  
Amendment #6 provides for services during construction of the centrifuge project, including submittal review, office engineering (respond to requests for information), change order preparation and on-site field services to ensure the project is constructed in accordance with the bid documents.  In addition, this amendment covers cost for revising the WWTP’s operation and maintenance (OM) manual to address the modified solids handling system.  An upgraded OM manual is a requirement of the Department of Ecology (DOE).

Because of the construction schedule constraints, it is important to make sure that services during construction are contracted before March 1, 2009.  It is expected that the contractor will be issuing the first submittals for review around this time.
A summary of each of the contract tasks is provided in the scope of work which is attached to amendment #6. 

	Phase of Project
	Estimated Hours
	Estimated Cost

	  Phase 100 Project Management
	40
	$7,500

	  Phase 200 Submittal Review
	80
	$12,500

	  Phase 300 Miscellaneous Office Engineering
	40
	$12,500

	  Phase 400 Change Order Preparation
	40
	$6,000

	  Phase 500 On-site Field Services
	176
	$30,000

	  Phase 600 OM Manual
	30
	$4,200

	Services During Construction Total
	
	$72,700

	
	
	

	Phase 199 Contingency Total
	40
	$6,700

	Phase 700 WWTP Program Services Total
	32
	$5,700

	Project Total
	
	$83,800


BACKGROUND:
The overall WWTP upgrade design was advanced to about the 50 percent completion level in April of 2008. About this time, the City experienced a downturn in housing development activity. The City Council reassessed the viability of continuing with the full upgrade project. In the course of this reassessment, the City Council determined in May 2008 that the sensible approach would be to re-phase the project.  

The first phase approved by the City Council focused on lowering the City’s operating costs by installing one of the centrifuges necessary for the WWTP upgrade.  On August 28, 2008, the City Council approved amendment #5 with Brown and Caldwell for $84,888 and reallocated the remaining design funds ($629,197) to cover the centrifuge design, public works trust fund loan modifications and binding the 50% complete design.  The remaining balance of $544,309 was allocated to the contingency fund for other Council approved tasks.  

The original cost estimate was based on Alfa Laval’s earlier work with the City and assumed no structural building modifications would be required for the new centrifuge.  As the design progressed, it became clear that for reasonable operations and maintenance procedures associated with the centrifuge, a monorail system would be required.  

During an October 23, 2008 centrifuge project meeting city staff requested the following out-of-scope items:

1. Layout of monorail system to remove the scroll. 
2. Selection of the hoist for the monorail. 
3. Design of the structure for the monorail. 
4. House keeping pads for feed pump, control panel and polymer feed equipment. 

5. Support of screw conveyor at drive end. 

6. Reinforcement and detailing for relocated hole for screw conveyor. 

7. Adding Steel specification.  No steel was in the original scope. 

Based on the City’s upfront work on this design project and a good working relationship with the City, the design was efficiently developed and these additional scope items were completed within the overall design fee.
The table below is from amendment #5.  

	
	1Budget

(Before Amendment #5)
	Revised Budget

(After Amendment #5)

	Task 101 – Project Management during Design
	$132,565
	$8,259

	Task 241 – Permitting Assistance during Design
	$44,428
	0

	Task 242 – Dilution Study
	$34,621
	0

	Task 243 – Lab Training
	$3,366
	0

	Task 244 – Ambient River Sampling
	$13,300
	0

	Task 301 – Financing Assistance during Design
	$18,949
	$2,893

	Task 302 – Financing Assistance for Developers Agreements (Optional)
	$33,455
	0

	Task 310 – Community Involvement
	$10,981
	0

	Task 400 – Centrifuge Design
	0
	$48,696

	Task 490 – Centrifuge Bid Period Services
	0
	$7,139

	Task 500 Series – 30 Percent Design of the Sultan WWTP Upgrade
	$364,087
	0

	Task 600 – 60 Percent Design of the Sultan WWTP Upgrade
	$251,896
	$17,901

	Task 700 Series –90 Percent Design of the Sultan WWTP Upgrade
	$265,555
	0

	Task 800 – 100 Percent Design and Bid Documents Preparation 
	$263,174
	0

	Task 900 – Bid Period Services
	$20,328
	0

	Task 000 – Unauthorized Funds
	$38,873
	0

	Total
	$1,495,578
	$84,888

	Total Remaining Budget (as of August 14, 2008)
	$629,197
	$84,888

	
	
	

	2Task 999 – Contingency Funds
	0
	$544,309


The work for amendment #5 began around October 1, 2008.  To date, Brown and Caldwell have completed Amendment No. 5 Tasks 101, 301, 400 and 490, which covered the centrifuge design and bid period, as well as a little time for financing assistance.  The only task that has not been completed is Task 600, which included effort for producing 50% hard copy documents of the full plant upgrade.

Therefore, to date the remaining authorized amount in amendment #5 to the Brown and Caldwell contract is about $17,000, roughly the amount budgeted for developing hard copies of the 50% docs.  Unless otherwise directed, Brown and Caldwell will begin the Task 600 work.

FISCAL IMPACT:

The City has $500,000 budgeted in 2009 for short-term improvements to the waste water treatment plant.  This funding is a reimbursement grant from the 2008 state capital budget.  The City will seek reimbursement from the Department of Ecology as funds are expended on the project.  

The bid awarded to Triad Construction by the City Council on December 11, 2008 was $637,748.  If Amendment #6 is approved by the City Council, construction management could add another $85,000 to the overall project cost for a total of $722,748. 

The City has several alternatives: 

1) Amend the capital budget and use ending fund balance and/or delay other projects.  This is the “pay-as-you-go” alternative and would keep the City from incurring additional debt.   

· LID-97 ($100,000)
· Inflow and infiltration study ($50,000)
· 12’ Force Main ($30,000)
· Ending fund balance ($95,000)

2) Take the remaining $250,000 “draw” on the $1,000,000 public works trust fund loan for the WWTP project design.  The City is currently making its loan payments on the $750,000.  The final draw would add approximately $50,000 in debt service payments over the next 5 years.  

3) Seek stimulus loans and grants through the Department of Ecology.  The Department of Ecology has just issued a call for projects through the State Revolving Fund (SRF).  Project applications are due on February 27, 2009.  The City could seek all or part of the $1.3 million needed to complete the centrifuge installation, NEPA/SEPA reports and WWTP Upgrade design.  

4) Seek assistance funding from the 2009 legislature.  Cities across the state and as close to home as Snohomish, Duvall and Carnation have received assistance from the State of Washington to complete sewer plant improvements.  

5) Pursue a combination of the above alternatives.  

There are sufficient funds available in the short-term to approve amendment #6 with Brown and Caldwell.  City staff recommend pursuing a combination of the above alternatives.  Staff will return to Council with a discussion of funding strategies at the March 12, 2009 Council meeting.  
ALTERNATIVES:

4. Authorize the Mayor to sign Amendment #6 with Brown and Caldwell to cover these tasks.  The total amount for Amendment #6 is not to exceed $85,000.  This alternative implies the Council is prepared to move forward with installation of the centrifuge in 2009 and is comfortable with discussing funding alternatives for the project on March 12, 2009.  

5. Do not authorize these tasks. Do not authorize the Mayor to sign amendment #6 with Brown and Caldwell and direct staff to areas of concern.  This alternative indicates the Council has serious questions or concerns about the scope of work, project cost estimates or overall project funding.  The Council could choose to delay approval of amendment #6 until the March 12, 2009 meeting.  The project could be delayed slightly as a result of Council action.

6. Do not authorize the Mayor to sign amendment #6.  The action implies the City Council has serious concerns about the proposed scope of work and/or installation of the centrifuge.  

RECOMMENDED ACTION:
Authorize the Mayor to sign contract amendment #6 with Brown and Caldwell in an amount not to exceed $85,000 to cover services during construction, contingency and WWTP program services.

ATTACHMENTS

ATTACHMENT A
Brown and Caldwell Amendment #6

AMENDMENT NO. 6 TO


AGREEMENT FOR CONSULTING SERVICES


BETWEEN  THE CITY OF SULTAN, WASHINGTON           


AND BROWN AND CALDWELL

FOR SERVICES DURING CONSTION OF THE CETRIFUGE PROJECT

THIS AMENDMENT NO. 6 to the Agreement for Consulting Services dated January 27, 2006, between the City of Sultan, a Washington Municipal corporation, hereinafter referred to as "City", and Brown and Caldwell, a California corporation, hereinafter referred to as "Consultant," is made and entered into this 1st day of March, 2009.


WHEREAS, City and Consultant entered into an Agreement for Consulting Services dated January 27, 2006 (hereinafter referred to as the "Agreement"); and


WHEREAS, City and Consultant amended this Agreement by means of Amendment No. 1 on _____ to create the Engineering report, and


WHEREAS, City and Consultant amended this Agreement by means of  Amendment No. 2 on _______ to develop a detail design for the Waste Water Treatment Plant, and


WHEREAS, City and Consultant amended this Agreement by means of  Amendment No. 3  on ____________ to provide financial assistance (Task 3.02) to the City by means of developer's agreement, and


WHEREAS, City and Consultant amended this Agreement by means Amendment No. 4 on July ___ 2007 to subcontract with Cosmopolitan Engineering to perform ambiance river sampling to satisfy NPDES permit requirements, and

WHEREAS, on May 29, 2009 the City Council reassessed the viability of continuing with the full upgrade project and in the course of this reassessment determined the sensible approach would be to re-phase the project; and   


WHEREAS, 
The first phase approved by the City Council focused on lowering the City’s operating costs by installing one of the centrifuges necessary for the WWTP upgrade; and  

WHEREAS, City and Consultant amended this Agreement by means of  Amendment No. 5 on August 28, 2008 to cover the centrifuge design, public works trust fund loan modifications and binding the 50% complete design, and


WHEREAS, City has requested changes in the original and amended scope of services called for in the Agreement;


NOW, THEREFORE, City and Consultant agree to Amendment 6 to provide services during construction of the centrifuge projects:

Section I.
SCOPE OF CONSULTING SERVICES

The scope of services in the Agreement is amended by adding the services described in Exhibit A, and attached hereto, to the services described in the original Agreement. 

Section II.
SCHEDULE

Consultant is authorized to proceed with the modified scope of services effective on the date of this amendment.  The modified scope of services shall be performed in accordance with the schedule attached as Exhibit B.

Section III.
COMPENSATION

Compensation for the services provided under Article I of this amendment shall be calculated on the same basis as in the Agreement.  The labor hours and cost estimates for completing the services defined in this Amendment are shown in Exhibit C.  The estimated compensation for the services performed under this Amendment is $85,000 which will not increase the total estimated compensation under the Agreement.
Section IV. 
EFFECT OF ADDENDUM  

This Addendum No 6 is in addition to the Agreement.  Except as otherwise provided herein, the provisions of this Addendum No 6 modify, but do not supersede the provisions of the Agreement.  Except as otherwise provided herein, each provision of the Agreement shall continue in full force and effect as if this 1st Addendum did not exist.  Except as otherwise provided herein, capitalized words and phrases shall have the meanings ascribed to them in the Agreement.
IN WITNESS WHEREOF, the parties have caused this Addendum to be signed and executed this ________ day of _________________, 2009.

CITY OF SULTAN:

CONTRACTOR:

By:  
 By:  



Mayor Carolyn Eslick

Title:  




Taxpayer ​​​​​​​​​​​​​​I D Number:____________________

                                                                       
       Address:      ____________________________

                                                                         
Phone:  _____________________________                      

ATTEST/AUTHENTICATED:
APPROVED AS TO FORM:

By:  

By:  



City Clerk
Office of the City Attorney

CITY OF SULTAN

SERVICES DURING CONSTRUCTION (SDC) OF THE CENTRIFUGE PROJECT

EXHIBIT A

SCOPE OF WORK

The Scope of Work provided in this Exhibit is for services during construction of the Centrifuge Project.  In addition, this Scope of Work addresses miscellaneous tasks to assist the City with advancing the wastewater treatment plant (WWTP) upgrade program.  
The Scope of Work for this Project assumes that all construction activities will occur on the existing WWTP site and will be completed by December 31, 2009.   Although the expected Centrifuge Project construction duration is about 8 months, the majority of the construction will be concentrated in a 30-day period around September/October 2009. 
The specific elements of the work in this Agreement are subdivided into the following phases:

	Phase
	Title

	Services During Construction

	100
	Project Management

	200
	Submittal Review

	300
	Miscellaneous Office Engineering

	400
	Change Order Preparation

	500
	Field Services

	600
	OM Manual

	

	Contingency

	199
	Contingency

	

	WWTP Program Services

	700
	WWTP Program Services


Phase 100
Project Management for Services During Construction

Objective.  To manage, administer, and provide ongoing coordination for efficient utilization of resources for the Project.  This task includes technical and financial management of the contract, liaison with the City Public Works staff and WWTP operations staff. This task also includes providing accounting and providing activity status reports for all work associated with the Project.  

Approach.  This task includes the following activities:

1. Update the Project Management Plan that documents consultant staff roles and responsibilities, presents the project communications plan, describes document control procedures, describes contract deliverables and their scheduled completion dates, describes quality control procedures, and describes cost control management and reporting procedures.

2. Manage staff and provide ongoing coordination for efficient utilization of resources for the entire project.

3. Prepare input to monthly invoices, including backup materials, progress reports, and updated project schedules.  Monthly invoices are to be submitted by the 15th of every month for work done at the end of the prior month.

4. Monitor scope and progress and identify scope changes that impact the project budget and schedule.  Notify and assist the City’s Project Manager of changes and assist the City Project Manager in managing changes

5. Prepare progress reports in the form of a letter with each invoice.  Progress reports shall include a task by task summary for each of the following three sections: 

a) The work done to date including tabular depiction of percent of task budget expended vs. percent complete for each task or task series, 

b) Any out-of-scope items required or requested, and 

c) Any potential issues of importance.  Also, the progress reports shall include a section discussing the overall composite project schedule and budget status.

6. Identify potential impact on project costs associated with project changes resulting from City comments.

7. Attend one City Council meeting.

Work Products.

1. Updated Project Management Plan.

2. Meeting minutes.  

3. Invoices, invoice back-up material, and documentation required by City of Sultan. 

4. Status report shall be submitted with each monthly invoice.

5. Project Schedule 
6. Compensation for this task is based on a 2-month duration (recognizing most of the construction will be concentrated within 2 months even though the overall project duration will be longer), allotting for up to 20 hours per month for project management services.

City Responsibilities.

1. Collect and document comments from City staff on materials submitted to the City for review and comment.

2. Provide the Consultant with copies of all written comments logged by City staff.

3. Assign reviewers to the project.

4. Resolve conflicting review comments prior to submitting to the Consultant.

Phase 199
Contingency
Objective.  To set aside contingency funds to cover unanticipated activities associated with the Centrifuge Construction Project and the WWTP upgrade program development. 

Approach.  These funds can only be used upon written authorization from the City with an accompanying scope of work.

Work Products.  As requested.

City Responsibilities.  The City shall provide written authorization to direct the Consultant for work in this task, and to use funds associated with this task.

Phase 200
Submittal Review

Objective.  To insure that the facilities proposed by the Contractor will fulfill the requirements of the contract.

Approach.  Track and review submittals from the Contractor.  To ensure efficient submittal reviews, the Consultant reserves the right to return incomplete submittal packages to the Contractor without review of content.  Submittal review does not include review of “Product Data”, which in accordance with the specifications is submittal for information only.

Product.  At this time the following submittals are anticipated.  Review of these 8 submittals and 2 additional ones not yet identified (total of 10 submittal reviews) is included in this scope of work.  It is estimated that in order to track, review, document responses, and potentially review resubmittals, submittals will require an average of about 8 hours per submittal (80 hours total).

· Alfa-Laval centrifuge package 

· Electrical

· Piping/valve layout

· Structural

· Trolley/hoist

· Construction sequencing/outage plan

· Concrete

· Paint 
A normal part of submittal review herein includes some minor effort in reviewing submittals that deviate from the contract documents.  Excessive review of Contractor proposals for alternate equipment and materials, equipment proposals not in compliance with the specifications, and cost savings proposals by the Contractor is not included in this scope of work.  

City Responsibilities.  The City shall review all submittals that require the Engineer’s approval upon receipt from the Consultant.  The City shall inform the Consultant in writing of any specific comments that the City wants incorporated into the submittal mark-up within 7 calendar days upon receipt from the Consultant.

Phase 300
Miscellaneous Office Engineering
Objective.  To ensure efficient progress by the Contractor by responding to requests for information (RFIs) and other requests.
Approach.  These services during construction may include review of materials and shop drawings, interpretation of contract documents, responding to requests for information (RFIs), coordination with City staff, and review of as-built drawings.  Unless otherwise directed by the City, all RFIs shall be submitted in writing and shall be sent directly to the Consultant by the Contractor.  The Consultant shall immediately send one copy of all RFIs to the City.  The Consultant shall prepare a written response to all RFIs.  The Consultant shall send one copy of the written response to the Contractor, one copy to the City, and shall retain one copy for their files.  Written responses shall be prepared and distributed within 15 days after receipt from the Contractor.  

Products.  Tracking and documenting of RFI responses.  This scope does not include as-built or record drawing development.  It is assumed that the City will take the lead with any permitting efforts, so this scope of work only allows for support as requested.  This scope of work includes up to 40 hours for these services.  
City Responsibilities.  The City shall review all RFIs immediately upon receipt from the Consultant.  The City shall inform the Consultant in writing of any specific comments that the City wants incorporated into the RFI response within 3 calendar days upon receipt from the Consultant.

Phase 400
Change Order Preparation

Objective.  Change orders may be required to address actual conditions encountered in the field, to accommodate additional items to improve the project, and incorporate Contractor recommendations that could save contract costs.

Approach.  The Consultant will work with the City to identify the reasons for change orders and schedule impacts.  It is assumed that the City’s Construction Manager will prepare monthly pay estimates and prepare and negotiate change orders.  The Consultant will provide drawings and specifications for changes associated with design errors or omissions.  The Consultant will provide documentation of Consultant hours spent resolving out-of-scope issues or non-design related change orders.  Additional change order preparation assistance will be conducted in accordance with the Agreement as additional out-of-scope work, for non-design related change orders and for change orders for additional facilities not included in this Scope of Work.  

Product.  Drawings, Specifications, and engineering labor and other charges associated with change orders will be provided.  This scope of work includes up to 40 hours for preparing change orders.
Phase 500
On-Site Field Services

Objective.  To support the City by attending on-site meetings, conducting miscellaneous field inspection services during construction, and overseeing Contractor’s testing procedures.  
Approach.  The intent of this Phase of the work is to provide day-to-day oversight inspection to ensure that the Contractor delivers in conformance with the bid documents.  This scope does not include special inspections, such as electrical, rebar, or concrete.  It is assumed that the Building Department will either provide special inspections, or contact other parties to conduct the special inspections.  The Consultant will facilitate coordination of these special inspections.

The Consultant will attend a preconstruction conference run by the City and attended by the Contractor and the Subcontractors and attend other field and weekly progress meetings.  The purpose of the preconstruction conference is to clarify authority and relationships, procedures for pay requests, equipment and materials submittals, change order procedures, and project close-out procedures.  

Products.  There are no specific products identified for this task, This phase includes site meeting notes and photo documentation.  The budget allocated for this task assumes one engineer attends the preconstruction conference and is on-site up to 22-days over the course of the 30-day period when the Contractor will be demolishing equipment, installing new equipment, and providing start-up and commissioning services.
City Responsibilities.  
Lead preconstruction meeting and supply Building Inspector?
Phase 600
 Operations and Maintenance Manual 

Objective.  To provide an operations and maintenance manual describing system startup procedures, shutdown procedures, normal system operating conditions and procedural maintenance required for proper system operations.

Approach.  The Consultant will prepare an O&M Manual describing the operations of only the new or modified facilities.  Normal operations, emergency operations, and system controls and alarm conditions will be described.  This O&M manual will be prepared in electronic format to be placed on a CD.  Additionally, one paper copy of this document will be submitted.  This O&M manual will largely be provided by the Centrifuge Manufacturer, but will require modification to ensure it is integrated with the rest of the WWTP.
Products.  The Consultant will provide a draft copy and a final copy of this O&M manual that incorporates City review comments.  This scope of work provides up to 30 hours for this task.
City Responsibilities.  Provide review comments to the draft O&M Manual.
Phase 700
WWTP Program Services
Objective.  To assist the City with miscellaneous tasks associated with advancing the WWTP upgrade program.   This phase will ensure continuity and coordination between past planning and design efforts and current WWTP upgrade direction.

Approach.  At this time, the following specific tasks have been identified:

1. PWTF Loan Application:  Provide technical input for the PWTF loan application. 

2. Lobbyist Coordination:  Ensure that lobbyist effort is coordinated with the technical aspects of the WWTP upgrade and previous design related efforts.  

Work Products.

1. PWTF Loan Application:  This scope of work includes up to 16 hours for assisting the City with filling out technical portions of the PWTF loan application forms and includes one half-day meeting with PWTF loan representatives.  This scope of work does not include delivery of the loan application to the PWTF office.

2. Lobbyist Coordination:  Input as requested and up to one meeting with the City and lobbyist to coordinate messaging for the WWTP upgrade funding.  This scope of work includes up 16 hours for ensuring that the lobbyist effort is coordinated

City Responsibilities.  Provide written authorization and direction for specific tasks requested within this Phase.

CITY OF SULTAN

SERVICES DURING CONSTRUCTION (SDC) OF THE CENTRIFUGE PROJECT

EXHIBIT C
COMPENSATION
The following table summarizes the compensation for the Scope of Work presented in Exhibit A.

	Phase of Project
	Estimated Effort1,2

	  Phase 100 Project Management
	$7,500

	  Phase 200 Submittal Review
	$12,500

	  Phase 300 Miscellaneous Office Engineering
	$12,500

	  Phase 400 Change Order Preparation
	$6,000

	  Phase 500 On-site Field Services
	$30,000

	  Phase 600 OM Manual
	$4,200

	Services During Construction Total
	$72,700

	
	

	Phase 199 Contingency Total
	$6,700

	Phase 700 WWTP Program Services Total
	$5,700

	Project Total
	$83,800


1 Based on time and materials, not to exceed estimated effort amount.
2 Breakdown of work is to assist Consultant in managing the workload.

SULTAN CITY COUNCIL
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ITEM #:
Action A 6
DATE:
February 26, 2009
SUBJECT:
Ordinance 1026-09
CONTACT PERSON:
Laura Koenig, City Clerk/Deputy Finance Director



ISSUE:
The issue before the Council is Ordinance 1026-09 amending the requirement for public art as a part of construction projects.
SUMMARY STATEMENT:


SMC 3.70, Art in Public Places, requires the city to authorize and/or appropriate an amount equal to 1% of the total for municipal project costs for art enhancement.   Projects include the construction or remodel of any building, park or parking facility.

In accordance with information received from MRSC (Attachment C), the City is not required to allocate funds for public art as a part of a municipal construction project.  The City may be required under the condition of a loan or grant to include a percentage for art work.  

Staff is recommending that 3.70.020 be amended to include the language “If required by the funding agency”.  This is a easy fix to the code section and would provide the required language for any grant or loan application.

RECOMMENDATION:

Introduction of Ordinance 1026-09 amending Chapter 3.70 and pass it on for a second reading.
Attachments:

A.  Ordinance 1026-09

B.  Chapter 3.70 – Art in Public Places Amended

C.  E-Mail regarding Public Art

ATTACHMENT A

CITY OF SULTAN


WASHINGTON

ADVANCE \D 5.75
ORDINANCE NO. 1026-09   



AN ORDINANCE OF THE CITY OF SULTAN, WASHINGTON, AMENDING CHAPTER 3.70 ART IN PUBLIC PLACES IN THE SULTAN MUNICIPAL CODE; PROVIDING FOR SEVERABILITY; AND ESTABLISHING AN EFFECTIVE DATE

WHEREAS, the City Of Sultan adopted Ordinance 682-98 to provide for art in public places; and 
WHEREAS, the City is not required to provide an appropriation for art for all construction projects;   
NOW, THEREFORE, THE CITY COUNCIL OF THE CITY OF SULTAN, WASHINGTON, DO ORDAIN AS FOLLOWS:


Section 1.  Chapter 3.70.020 is hereby amended to read as follows: 

3.70.020 Appropriations for municipal projects.

If required by the funding agency, authorization and/or appropriations for municipal construction projects shall include a percentage of the total project cost for art enhancement, which shall be deposited into the community improvements fund for art purposes. That amount shall not be modified because of subsequent change orders. 
Section 2.  Severability.  Should any section, paragraph, sentence, clause or phrase of this Ordinance, or its application to any person or circumstance, be declared unconstitutional or otherwise invalid for any reason, or should any portion of this Ordinance be pre-empted by state or federal law or regulation, such decision or pre-emption shall not affect the validity of the remaining portions of this Ordinance or its application to other persons or circumstances.

Section 3.  Effective Date.  This Ordinance shall be published in the official newspaper of the City, and shall take effect and be in full force five (5) days after the date of publication.
ADOPTED BY THE CITY COUNCIL AT A REGULAR MEETING THEREOF ON THE _____DAY OF __________, 2009.







CITY OF SULTAN








______________________________








Carolyn Eslick, Mayor

ATTEST/AUTHENTICATED:

______________________________

Laura Koenig, City Clerk

Approved as to form:

______________________________

Margaret J. King, City Attorney

Date of Publication:

Effective Date:
ATTACHMENT B

Chapter 3.70
ART IN PUBLIC PLACES

Sections:

3.70.010 Purpose.

3.70.015 Definitions.

3.70.020 Appropriations for municipal projects.

3.70.010 Purpose.

The city of Sultan has determined that it is a benefit to the community to provide increased access to public art and to enhance the visual aesthetics of the community. Public art provides a stimulating environment for the building/site users and fosters community pride and identity. In harmony with this, it is the policy of the city to provide for acquisition, commissioning and display of works of art in public places of the city. (Ord. 682-98)

3.70.015 Definitions.

A. “Public art” means capital acquisitions of works of art by the city of Sultan.

B. “Municipal construction project” means any capital project paid for wholly or in part by the city of Sultan to construct or remodel any building, park, parking facility, or portion thereof, within the limits of the city except for utilities, streets, or sidewalks.

C. “Total project cost” means the total amount of funds appropriated for the project per construction bid award or negotiated construction contract award; provided, that the following shall be excluded when calculating the total project costs:

1. The amount received from a source of funds for construction projects which precludes expenditures for works of art or cultural projects.

2. The amount of funding provided by:

a. Revenue bonds;

b. Community development block grants;

c. Other federal, state or local grants;

d. LID projects unless specifically authorized in the LID process.

3. Any subsequent change orders for the project.

4. Sales tax or any other tax on the construction bid amount or negotiated construction contract award. (Ord. 682-98)

3.70.020 Appropriations for municipal projects.

If required by the funding agency, authorization and/or appropriations for municipal construction projects shall include an amount equal to one percent a percentage of the total project cost for art enhancement, which shall be deposited into the community improvements fund for art purposes. That amount shall not be modified because of subsequent change orders. (Ord. 682-98)
SULTAN CITY COUNCIL

AGENDA ITEM COVER SHEET

ITEM NO:
A-7
DATE:

February 26, 2009
SUBJECT:

 
Graham-Bunting Contract for LID-97 On-Site Mitigation
CONTACT PERSON:
Deborah Knight, City Administrator

ISSUE:

The issue before the City Council is to authorize the Mayor to sign a four-year contract (Attachment A) with Graham-Bunting not to exceed $8,000.00 for on-site mitigation and monitoring of Tracts L and O of the Hammer PUD. 

The on-site mitigation and monitoring is required by the Army Corps of Engineers to satisfy the City’s obligation to mitigate for damage associated with the LID-97 sewer extension project.
STAFF RECOMMENDATION:

Authorize the Mayor to sign a four-year contract with Graham-Bunting not to exceed $8,000 to satisfy the City’s obligation to mitigate for damage associated with the LID-97 sewer extension project as outlined in the January 27, 2009 letter from Michelle Walker of the Army Corps of Engineers Regulatory Branch (Attachment B).  

SUMMARY:

On August 22, 2008, the City transmitted a wetland mitigation plan (Plan) to Kristina Tong at the Army Corps of Engineers.  The Plan addresses impacts to wetlands adjacent to Wagley’s Creek which were disturbed during the construction of a sewer extension (LID-97) adjacent to the creek between Sultan Basin Road and Rice Road.  
The Mitigation Plan was required in order to address the compliance action brought by the Army Corps of Engineers against the City in 2000.  

The City proposed two mitigation measures in the Plan:

1. Purchase mitigation bank credits equivalent to 1.29 acres of wetland at the Snohomish Basin Mitigation Bank owned by Habitat Bank LLC. 

2. Enhance 1.26 acres of degraded riparian wetland, wetland buffer and riparian buffer on-site within the LID project area.

Authorizing the Mayor to sign a four-year contract with Graham-Bunting Associates will complete the City’s obligation under the second mitigation measure.  

The City finalized the purchase of mitigation bank credits on January 27, 2009 and has satisfied the first mitigation measure.  

DISCUSSION:

On-site Mitigation
The 1.26 acres of enhanced wetland and riparian areas will be accomplished on-site.  The proposed on-site area will enhance wetland buffers and riparian buffers on the Hammer PUD (Tracts L and O) adjacent to Wagley Creek.  The City is currently negotiating access easements to improve the site area.  The objectives of the on-site mitigation is to:

1. Remove invasive species including reed canary grass and blackberries

2. Install native shrubs and trees

3. Improve water quality functions through shading

4. Enhance wildlife habitat

5. Administer a maintenance and monitoring program to ensure success
The City of Sultan does not have the required in-house experts to provide adequate project management and long-term (5-year) monitoring as required by the Army Corps of Engineers in the January 27, 2009 letter which added “special conditions” to the City’s August 19, 1999 authorization.  

City staff recommend a 4-year contract with Graham-Bunting and Associates to provide contract management and long-term monitoring.  Graham-Bunting and Associates prepared and submitted the Wetland Mitigation Plan approved by the Army Corps of Engineers.  The proposed scope of work is $7,440 for the four-year contract.  

Proposed Scope of Work
This proposal is for two years of wetland mitigation monitoring in conjunction with the approved mitigation plan for the LID 97-1 wetland impacts. The approved mitigation site is located in Tracts L and O of the proposed Hammer PUD. Prior to any onsite work, the wetland edge and property boundaries will need to be staked by a surveyor. Based on discussions with maintenance contractors, an ideal schedule would be to start removal of invasive species in the late summer and fall seasons (2009), and plant the new plants in the following Spring (2010). This will also allow for time to order the plants in quantity from plant sales and get reduced prices on plant stock.

Task 1: Scoping meetings with the City and maintenance contractor, transmittal of necessary documents, discuss approved methods for invasive species removal, timing, site preparation, plant installation and maintenance. 
5 hours @ 80.00 per hour…………………………………………..$400.00

Task 2:  Meet on site with maintenance contractor to label and map existing vegetation in the buffers for removal and retention. Set up and stake photo points. Prior to this site meeting, buffers and wetland edges will need to be staked by a surveyor. We will set up a grid (50ft to 100 ft transects) utilizing fence posts .

9 hours @ $80.00 per hour………………………………………………………..$720.00

Task 3: Once site is prepared for planting and plants arrive, an inspection meeting with contractor on site to review site conditions, plant stock quantity and quality prior to planting.

6 hours @ $80.00 per hour……………………………………………………….$480.00

Task 4: After plants are installed (assume Spring 2010) a site visit will take place to collect data for the “As-Built” or Time “0” monitoring report. A map will be prepared which documents the location and quantity of newly installed plants. Photos will be used for report documentation.

7 hours @ $80.00 per hour…………………….………………………………...$560.00

Task 5: Prepare Time “0”/As-built Monitoring Report and site plan utilizing the most current Corps format. Deliver copies of report to City and Corps.

10 hours @ $80.00 per hour…………………………………………………..…$800.00

Task 6:  Conduct Year One annual monitoring site visit, (assume fall 2010 before the leaves drop). Each newly planted stem will be counted utilizing the fence post grid. Each plant will be recorded for dead, alive, or alive with problems. Any dead or missing plants will need to be replaced 100% at this time. Invasive specie aerial cover will be recorded.

15 hours @ $80.00 per hour……………………….………………………....$1,200.00

Task 7: If needed, an on-site meeting with the City, and the contractor to discuss contingency and adaptive management techniques.

3 hours @ $80.00 per hour………………………………………………………..$240.00 

Task 8:  Prepare Monitoring Report for Year One by January 1, 2011 and submit to the Corps and City of Sultan. 

10 hours @ $80.00 per hour…………………………………………………...…$800.00

Task 9:
 Conduct Year Two annual monitoring site visit (assume fall 2011 before the leaves drop). Each newly planted stem will be counted utilizing the fence post grid. Each plant will be recorded for dead, alive, or alive with problems. Any dead or missing plants will need to be replaced 100% at this time. Invasive specie aerial cover will be recorded.

15 hours @ $80.00 per hour………………………………………………….…..$1,200.00

Task 10: If needed, an on-site meeting with the City, and the contractor to discuss contingency and adaptive management techniques for invasive species control, and/or replacement of dead or missing plants.  3 hours @ $80.00 per hour……..…..$240.00

Task 11: Prepare Monitoring Report for Year Two by January 1, 2012 and submit to the Corps and City of Sultan. 10 hours @ $80.00 per hour……………………$800.00

	Task
	Estimate

	1
	$   400.00

	2
	$   720.00

	3
	$   480.00

	4
	$   560.00

	5
	$   800.00

	6
	$1,200.00

	7
	$   240.00

	8
	[image: image1.png]


$   800.00

	9
	$1,200.00

	10
	$   240.00

	11
	$   800.00

	Total Estimate
	$7, 440.00


The City has contacted the Snohomish Conservation District to discuss potential partnerships to implement the on-site mitigation and long-term maintenance and monitoring.  City staff are proposing to use native plants, volunteer groups such as Salmon Keepers and Earth Corps to keep the cost of on-site mitigation at a minimum.  

FISCAL IMPACT:

The City will need to use its capital project fund or sewer operating fund for contract management and monitoring.  Since the annual costs are under $5,000, City staff recommend using the sewer operating fund.  The are funds available in the professional service line-item available for this work.  

2009 - $1,600

2010 - $2,800

2011 - $2,240

2012 - $   800  
Total $7,440
There will be additional expenses to purchase and install the plants as required by the Plan.  City staff will bring alternatives back to the City Council in March/April 2009 for discussion and direction.  

BACKGROUND:

During construction of LID-97, permitted wetland impacts were exceeded from .54 acre to 1.82 acres. The unanticipated impacts resulted from discharge of slurry through level spreaders during dewatering construction phase of Wagley’s Creek. 

The City was contacted by Ms. Kristina Tong of the Army Corps of Engineers on December 7, 2006 requesting that the City submit as built drawings of the mitigation plan.  The City responded by hiring Graham-Bunting Associates (GBA) to prepare a mitigation plan that was achievable.  GBA contacted Ms. Tong and agreed that the current existing conditions needed to be documented as a starting point for the preparation of a mitigation plan.  

Existing recovery conditions and prior to construction conditions have been recorded in a table by GBA during the fall of 2007 and is attached to the Bank Use Plan.  

Based upon these recovery conditions, the Corps determined the City must mitigate for the wetland impacts as originally proposed with the exception of a .14 acre enhancement credit to be reduced from the original amount of proposed enhancement acreage. 
The amount of mitigation the Corps has requested is 1.29 acres of created wetlands and 1.26 acres of enhanced riparian wetland and buffer areas. 
Wetland Mitigation Plan Approved by Council
The City Council reviewed the Executive Summary of the Mitigation Plan at its September 11, 2008 meeting.  Staff presented the Plan and recommendation to use a combination of wetland bank credits and on-site mitigation to address the Army Corps of Engineers (Corps) compliance action.  

The Council questioned whether the Corps was familiar with the mitigation site and the re-vegetation of the area since the project was completed.  

The City is in a difficult position.  The Army Corps of Engineers expects the City of Sultan to address the impacts to wetland and riparian buffers resulting from LID-97.  The City originally planned to work with adjacent property owners to develop created wetlands. Unfortunately, the relationship between the City and adjacent property owners deteriorated after the sewer extension project was completed.

The City doesn’t have much leeway in meeting the Corps’ requirements.  A combination of on-site and purchasing wetland credits is deemed the most prudent course of action to achieve the required mitigation.  
Created Wetlands
At the recommendation of Graham-Bunting Associates, the City proposed a bank use plan to satisfy the 1.29 acres of wetland creation requirement though the purchase of wetland “credits” from the Snohomish County Basin Mitigation Bank (Bank) located south of Monroe. The City of Sultan is located in the service area of the Bank.  

The City purchased wetland “credits” for $154,000 in January 2009 satisfying the Army Corps of Engineers first mitigation measure.
ALTERNATIVES:

1. Authorize the Mayor to sign a contract with Graham-Bunting and Associates.  

This action implies the City Council ready is to address the impacts to wetland and riparian buffers resulting from LID-97 and resolve its continued violation of the permit issued by the Army Corps of Engineers for the project.   

2. Authorize the Mayor to sign a contract with Graham-Bunting and Associates and direct staff to areas of concern.

This action would allow the Council to identify and resolve any questions or concerns before authorizing the Mayor to sign a contract.  

3. Do not authorize the Mayor to sign a contract with Graham-Bunting and Associates and direct staff to areas of concern.

This action would delay the City’s compliance requirements.  The City has been in violation of the Corps permit since 2002.  The 2008 Bank Use and On-site  Mitigation Plan was prepared by the City’s consultant, Graham-Bunting Associates and approved by the Army Corps of Engineers (Attachment B).  A delay in implementing the proposed plan could result in further mitigation requirements.  

RECOMMENDED ACTION:  

Authorize the Mayor to sign a four-year contract with Graham-Bunting not to exceed $8,000 to satisfy the City’s obligation to mitigate for damage associated with the LID-97 sewer extension project as outlined in the January 27, 2009 letter from Michelle Walker of the Army Corps of Engineers Regulatory Branch

ATTACHMENTS:

A – Contract with Graham-Bunting and Associates

B – Army Corps of Engineer Comment letter – January 27, 2009
AGREEMENT FOR SERVICESPRIVATE 

BETWEEN THE CITY OF SULTAN AND 

GRAHAM BUNTING AND ASSOCIATES


THIS AGREEMENT, is made this 1st day of March, 2009, by and between the City of Sultan (hereinafter referred to as “City”), a Washington Municipal Corporation, and Graham-Bunting and Associates  REF consultant  \* MERGEFORMAT (hereinafter referred to as “Service Provider”), doing business at 3643 Legg Road, Bow, WA  98232.


WHEREAS, Service Provider is in the business of providing certain services specified herein; and 


WHEREAS, the City desires to contract with Service Provider for the provision of contract management and wetland mitigation monitoring,  fillin “describe services (ie, creation of newsletter)”and Service Provider agrees to contract with the City for same; 


NOW, THEREFORE, in consideration of the mutual promises set forth herein, it is agreed by and between the parties as follows:

T E R M S

1.
Description of Work.  Service Provider shall perform work as described in Attachment A, Scope of Work, which is attached hereto and incorporated herein by this reference, according to the existing standard of care for such services.  Service Provider shall not perform any additional services without the expressed permission of the City.
2.
Payment.

A. The City shall pay Service Provider as set forth in Attachment A, but not more than a total of eight-thousand  fillin “enter total ‘not to exceed’ cost (written out)” dollars ($8,000) fillin “enter total ‘not to exceed’ cost (eg, $4,000)”  for the services described in this Agreement.  This is the maximum amount to be paid under this Agreement, and shall not be exceeded without prior written authorization from the City in the form of a negotiated and executed supplemental agreement.

B. Service Provider shall submit monthly payment invoices to the City after such services have been performed, and the City shall make payment within four (4) weeks after the submittal of each approved invoice.  Such invoice shall detail the hours worked, a description of the tasks performed, and shall separate all charges for clerical work and reimbursable expenses.

C. If the City objects to all or any portion of any invoice, it shall so notify Service Provider of the same within five (5) days from the date of receipt and shall pay that portion of the invoice not in dispute.  The parties shall immediately make every effort to settle the disputed portion.

3.
Relationship of Parties.  The parties intend that an independent contractor - client relationship will be created by this Agreement.  As Service Provider is customarily engaged in an independently established trade which encompasses the specific service provided to the City hereunder, no agent, employee, representative or subcontractor of Service Provider shall be or shall be deemed to be the employee, agent, representative or subcontractor of the City.  None of the benefits provided by the City to its employees, including, but not limited to, compensation, insurance and unemployment insurance, are available from the City to the Service Provider or his employees, agents, representatives or subcontractors.  Service Provider will be solely and entirely responsible for his acts and for the acts of Service Provider's agents, employees, representatives and subcontractors during the performance of this Agreement.  The City may, during the term of this Agreement, engage other independent contractors to perform the same or similar work that Service Provider performs hereunder.
4.
Project Name.  Wetland Mitigation and Monitoring LID97-01
5.
Duration of Work.  Service Provider shall complete the work described in Attachment A on or before January 30, 2013. fillin “Please enter date work is to be completed” 
6.
Termination.

A.
Termination Upon the City's Option.  The City shall have the option to terminate this Agreement at any time.  Termination shall be effective upon ten (10) days written notice to the Service Provider.
B.
Termination for Cause.  If Service Provider refuses or fails to complete the tasks described in Attachment A, or to complete such work in a manner unsatisfactory to the City, then the City may, by written notice to Service Provider, give notice of its intention to terminate this Agreement.  After such notice, Service Provider shall have ten (10) days to cure, to the satisfaction of the City or its representative.  If Service Provider fails to cure to the satisfaction of the City, the City shall send Service Provider a written termination letter which shall be effective upon deposit in the United States mail to Service Provider's address as stated below.

C.
Rights upon Termination.  In the event of termination, the City shall only be responsible to pay for all services satisfactorily performed by Service Provider to the effective date of termination, as described in the final invoice to the City.  The City Manager shall make the final determination about what services have been satisfactorily performed.

7.
Nondiscrimination.  In the hiring of employees for the performance of work under this Agreement or any subcontract hereunder, Service Provider, its subcontractors or any person acting on behalf of Service Provider shall not, by reason of race, religion, color, sex, marital status, national origin or the presence of any sensory, mental, or physical disability, discriminate against any person who is qualified and available to perform the work to which the employment relates.
8. Indemnification / Hold Harmless.  The Service Provider shall defend, indemnify and hold the City, its officers, officials, employees and volunteers harmless from any and all claims, injuries, damages, losses or suits including attorney fees, arising out of or in connection with the performance of this Agreement, except for injuries and damages caused by the sole negligence of the City.


Should a court of competent jurisdiction determine that this Agreement is subject to RCW 4.24.115, then, in the event of liability for damages arising out of bodily injury to persons or damages to property caused by or resulting from the concurrent negligence of the Service Provider and the City, its officers, officials, employees, and volunteers, the Service Provider’s liability hereunder shall be only to the extent of the Service Provider’s negligence.  It is further specifically and expressly understood that the indemnification provided herein constitutes the Service Provider’s waiver of immunity under Industrial Insurance, Title 51 RCW, solely for the purposes of this indemnification.  This waiver has been mutually negotiated by the parties.  The provisions of this section shall survive the expiration or termination of this Agreement.

9.   Insurance.  The Service Provider shall procure and maintain for the duration of the Agreement, insurance against claims for injuries to persons or damage to property which may arise from or in connection with the performance of the work hereunder by the Service Provider, their agents, representatives, employees or subcontractors.

A.
Minimum Scope of Insurance.  Service Provider shall obtain insurance of the types described below:

1. Automobile Liability insurance covering all owned, non-owned, hired and leased vehicles.  Coverage shall be written on Insurance Services Office (ISO) form CA 00 01 or a substitute form providing equivalent liability coverage.  If necessary, the policy shall be endorsed to provide contractual liability coverage.
2. Commercial General Liability insurance shall be written on ISO occurrence form CG 00 01 and shall cover liability arising from premises, operations, independent contractors, products-completed operations, personal injury and advertising injury, and liability assumed under an insured contract.  The City shall be named as an insured under the Service Provider’s Commercial General Liability insurance policy with respect to the work performed for the City using ISO additional insured endorsement GC 20 10 10 01 and GC 20 37 10 01 or substitute endorsements providing equivalent coverage.
3. Workers’ Compensation coverage as required by the Industrial Insurance laws of the State of Washington.
B. 
Minimum Amounts of Insurance.  Service Provider shall maintain the following insurance limits:

1. Automobile Liability insurance with a minimum combined single limit for bodily injury and property damage of $1,000,000 per accident.

2. Commercial General Liability insurance shall be written with limits no less than $1,000,000 each occurrence, $2,000,000 general aggregate and $2,000,000 products-completed operations aggregate limit.

C. 
Other Insurance Provisions.  The insurance policies are to contain, or be endorsed to contain, the following provisions for Automobile Liability and Commercial General Liability insurance:

1. The Service Provider’s insurance coverage shall be primary insurance as respect to the City.  Any insurance, self-insurance, or insurance pool coverage maintained by the City shall be excess of the Service Provider’s insurance and shall not contribute with it.

2. The Service Provider’s insurance shall be endorsed to state that coverage shall not be cancelled by either party, except after thirty (30) days prior written notice by certified mail, return receipt requested, has been given to the City.

D. Acceptability of Insurers.  Insurance is to be placed with insurers with a current A.M. Best rating of not less than A:VII.

E. Verification of Coverage.  Service Provider shall furnish the City with original certificates and a copy of the amendatory endorsements, including but not necessarily limited to the additional insured endorsement, evidencing the insurance requirements of the Service Provider before commencement of the work.

F. Subcontractors.  Service Provider shall include each subcontractor as insured under its policies or shall furnish separate certifications and endorsements for each subcontractor.  All coverage shall be subject to all of the same insurance requirements as stated herein for the Service Provider.

10.
Entire Agreement.  The written provisions and terms of this Agreement, together with all documents attached hereto, shall supersede all prior verbal statements of any officer or other representative of the City, and such statements shall not be effective or be construed as entering into or forming a part of, or altering in any manner whatsoever, this Agreement.
11.
City's Right of Supervision, Limitation of Work Performed by Service Provider.  Even though Service Provider works as an independent contractor in the performance of his duties under this Agreement, the work must meet the approval of the City and be subject to the City's general right of inspection and supervision to secure the satisfactory completion thereof.  In the performance of work under this Agreement, Service Provider shall comply with all federal, state and municipal laws, ordinances, rules and regulations that are applicable to Service Provider's business, equipment, and personnel engaged in operations covered by this Agreement or accruing out of the performance of such operations.
12. Work Performed at Service Provider's Risk.  Service Provider shall be responsible for the safety of its employees, agents and subcontractors in the performance of the work hereunder and shall take all protections reasonably necessary for that purpose.  All work shall be done at Service Provider's own risk, and Service Provider shall be responsible for any loss of or damage to materials, tools, or other articles used or held for use in connection with the work.

13. Ownership of Products and Premises Security.
A. All reports, plans, specifications, data maps, and documents produced by the Service Provider in the performance of services under this Agreement, whether in draft or final form and whether written, computerized, or in other form, shall be the property of the City.

B.  
While working on the City’s premises, the Service Provider agrees to observe and           support the City’s rules and policies relating to maintaining physical security of the City’s premises.

14. Modification.  No waiver, alteration or modification of any of the provisions of this Agreement shall be binding unless in writing and signed by a duly authorized representative of the City and Service Provider.
15. Assignment.  Any assignment of this Agreement by Service Provider without the written consent of the City shall be void.
16. Written Notice.  All communications regarding this Agreement shall be sent to the parties at the addresses listed below, unless notified to the contrary.  Any written notice hereunder shall become effective as of the date of mailing by registered or certified mail, and shall be deemed sufficiently given if sent to the addressee at the address stated in this Agreement or such other address as may be hereafter specified in writing.
17. Non-Waiver of Breach.  The failure of the City to insist upon strict performance of any of the covenants and agreements contained herein, or to exercise any option herein conferred in one or more instances shall not be construed to be a waiver or relinquishment of said covenants, agreements or options, and the same shall be and remain in full force and effect.
18. Resolution of Disputes, Governing Law.  Should any dispute, misunderstanding or conflict arise as to the terms and conditions contained in this Agreement, the matter shall be referred to the City Manager, whose decision shall be final.  In the event of any litigation arising out of this Agreement, the prevailing party shall be reimbursed for its reasonable attorney fees from the other party.  This Agreement shall be governed by and construed in accordance with the laws of the State of Washington.
IN WITNESS WHEREOF, the parties have executed this Agreement on the day and year above written.

CITY OF SULTAN
SERVICE PROVIDER

By: 

By: 



Carolyn Eslick, Mayor
Title: 



Taxpayer ID #: 

CITY CONTACT
SERVICE PROVIDER CONTACT

City of Sultan



319 Main Street, Suite 200



Sultan, WA  98294



Phone:  360-793-2231 
Phone:  


Fax:   360-793-3344
Fax:  


ATTEST/AUTHENTICATED

By: 



City Clerk

APPROVED AS TO FORM

By: 



Office of the City Attorney



February 11, 2009

Deborah Knight, Administrator

City of Sultan

P.O. Box 1199

Sultan, WA  98294

Re: Proposal for Monitoring Wetland Mitigation LID 97-1

Dear Deborah;

This proposal is for two years of wetland mitigation monitoring in conjunction with the approved  mitigation plan for the LID 97-1 wetland impacts. The approved mitigation site is located in Tracts L and O of the proposed Hammer PUD. Prior to any onsite work, the wetland edge and property boundaries will need to be staked by a surveyor. Based on my discussion with maintenance contractors, an ideal schedule would be to start removal of invasive species in the late summer and fall seasons (2009), and plant the new plants in the following Spring (2010). This will also allow for time to order the plants in quantity from plant sales and get reduced prices on plant stock.

Task 1: Scoping meetings with the City and maintenance contractor, transmittal of necessary documents, discuss approved methods for invasive species removal, timing, site preparation, plant installation and maintenance. 

5 hours @ 80.00 per hour……………………………………………………………...….$400.00

Task 2:  Meet on site with maintenance contractor to label and map existing vegetation in the buffers for removal and retention. Set up and stake photo points. Prior to this site meeting, buffers and wetland edges will need to be staked by a surveyor. We will set up a grid (50ft to 100 ft transects) utilizing fence posts .

9 hours @ $80.00 per hour………………………………………………………………..$720.00

Task 3: Once site is prepared for planting and plants arrive, an inspection meeting with contractor on site to review site conditions, plant stock quantity and quality prior to planting.

6 hours @ $80.00 per hour……………………………………………………………….$480.00

Task 4: After plants are installed (assume Spring 2010) a site visit will take place to collect data for the “As-Built” or Time “0” monitoring report. A map will be prepared which documents the location and quantity of newly installed plants. Photos will be used for report documentation.

7 hours @ $80.00 per hour…………………………….………………………………...$560.00

Task 5: Prepare Time “0”/As-built Monitoring Report and site plan utilizing the most current Corps format. Deliver copies of report to City and Corps.

10 hours @ $80.00 per hour…………………………………………………………..…$800.00

Task 6:  Conduct Year One annual monitoring site visit, (assume fall 2010 before the leaves drop). Each newly planted stem will be counted utilizing the fence post grid. Each plant will be recorded for dead, alive, or alive with problems. Any dead or missing plants will need to be replaced 100% at this time. Invasive specie aerial cover will be recorded.

15 hours @ $80.00 per hour………………………………….………………………....$1,200.00

Task 7: If needed, an on-site meeting with the City, and the contractor to discuss contingency and adaptive management techniques.

3 hours @ $80.00 per hour………………………………………………………………..$240.00 

Task 8:  Prepare Monitoring Report for Year One by January 1, 2011 and submit to the Corps and City of Sultan. 

10 hours @ $80.00 per hour…………………………………………………………...…$800.00

Task 9:
 Conduct Year Two annual monitoring site visit (assume fall 2011 before the leaves drop). Each newly planted stem will be counted utilizing the fence post grid. Each plant will be recorded for dead, alive, or alive with problems. Any dead or missing plants will need to be replaced 100% at this time. Invasive specie aerial cover will be recorded.

15 hours @ $80.00 per hour……………………………………………………….…..$1,200.00

Task 10: If needed, an on-site meeting with the City, and the contractor to discuss contingency and adaptive management techniques for invasive species control, and/or replacement of dead or missing plants.

3 hours @ $80.00 per hour…………………………………………………………..…..$240.00

Task 11: Prepare Monitoring Report for Year Two by January 1, 2012 and submit to the Corps and City of Sultan. 

10 hours @ $80.00 per hour………………………………………………………………$800.00

	Task
	Estimate

	1
	$   400.00

	2
	$   720.00

	3
	$   480.00

	4
	$   560.00

	5
	$   800.00

	6
	$1,200.00

	7
	$   240.00

	8
	$   800.00

	9
	$1,200.00

	10
	$   240.00

	11
	$   800.00

	Total Estimate
	$7, 440.00


We propose a not to exceed $8,000.00. GBA charges $80.00 per hour and mileage @ $0.45 per mile plus supplies.  This work would be done by Patricia Bunting (Co-Principal/wetland ecologist) and Oscar Graham (Co-Principal wetland ecologist/shoreline planner).

Thank you for the opportunity to submit this proposal. I look forward to working with you on your mitigation plan and completion of your project. Please call me if you have any questions.
SULTAN CITY COUNCIL
AGENDA ITEM COVER SHEET

ITEM NO:
A-8
DATE:

March 26, 2009

SUBJECT:

First Reading of Ordinance:

Amendments to Sultan Municipal Code Chapter 17.08,

Flood Damage Prevention.

CONTACT PERSON:
Robert Martin, Community Development Director

ISSUE:
Conduct first reading of Ordinance No. 1019-09, amendments to SMC 17.08, Flood Damage Prevention: 

Update Sultan Municipal Code (SMC) Chapter 17.08, Flood Damage Prevention to accommodate changes called for in recent Community Assistance Visit (CAV) by Washington Department of Ecology (DOE) and the Federal Emergency Management Agency (FEMA).
SUMMARY:

City staff and the Planning Board recommend adoption of revisions to Chapter 17.08 SMC to address issues raised by the Dept. of Ecology during its 2009 review of the City’s flood damage prevention regulations.

RECOMMENDATION:

Staff recommends that the Council conduct first reading of Ordinance 1019-09, amendments to Sultan Municipal Code (SMC) Chapter 17.08, Flood Damage Prevention.

PRIOR ACTION:
At its regular meeting of January 20, 2009, the Sultan Planning Board conducted a public hearing on the proposed amendment to Chapter 17.08, Flood Prevention.  The Board approved a motion to recommend adoption of the proposed amendment to the City Council.

At its regular meeting of January 22, 2009, the City council received the Planning Board’s recommendation and set February 12, 2009 as the date for a public hearing on the Planning Board Draft of the proposed amendments.

On February 12, 2009, the City Council conducted a public hearing on the amendments as recommended by the Planning Board.  The agenda packet for this public hearing contains all documents, meeting minutes, and information related to the FEMA insurance program and the background for the ordinance amendments.

At the February 12th public hearing, the Council received input and questions on flood topics.  This citizen involvement was not related to the content of Chapter 17.08.  The input was related to the issue of potential change in the base flood elevation that is under study at this time by FEMA and Snohomish County.  Chapter 17.08 is not affected by a change in the base flood elevation and it does not establish or affect the base flood elevation or the study that is under way.  This Chapter only addresses management of the flood provisions and construction activities that take place in the floodplain regardless of what base flood elevation is being enforced. 

NEW LANGUAGE SINCE PUBLIC HEARING:
On February 12, 2009, staff received a review letter from Mr. Chuck Steele (Attachment B), Floodplain Management Specialist for the Department of Ecology.  Mr. Steele conducted the Community Assistance Visit in June, 2008, and the person responsible for reviewing local programs for compliance with the National Flood Insurance Program and Department of Ecology standards.  Mr. Steele’s letter dated February 11th indicated a five language modifications that are necessary to bring the public hearing draft document into compliance with the required standards.  These changes, as provided in Mr. Steele’s letter are summarized as follows:

1. Section 17.08.110 B. 5 needs to read: “If Section 17.08.110 B. 5. a. is satisfied, all new construction and substantial improvements shall comply with all applicable flood hazard reduction provisions of Section 17.08.110.”
2. Section 17.08.070 B. 2. : Limit authority to issue FEMA Flood Elevation Certificates to Licensed Land Surveyors, eliminate authority from engineers and architects.

3. Section 17.08.070 B. 4, and D. 2:  Insert North American Vertical Datum with acronym “NAVD”, delete National Average Vertical Datum.

4. Section 17.08.070. 4. : Delete reference to Technical Bulletin 7-93 and insert reference to Technical Bulletin 3-93.

5. Section 17.08.100 A. 2. : Delete existing language and insert as follows:

“Generally, the only condition under which a variance from the elevation standard may be issued is for new construction and substantial improvements to be erected on a small or irregularly shaped lot contiguous to and surrounded by lots with existing structures constructed below the base flood level.  As the lot size increases the technical justification required for issuing the variance increases.”

In addition to the changes called for in the D.o.E. letter discussed above, staff has made a change to clarify reference to the position responsible for administering Chapter 17.08.  The previous language referred to “the building and zoning official”.  This is an old position title that is no longer used in the rest of the Sultan Municipal Code.  Definition 23 has been added to the document, defining “Responsible Official”.  

This term is used so that future changes in position titles within the organization do not result in questions about what position is being referenced.  The title “Responsible Official” is defined in this draft as the position charged with administering this code by

the Mayor and/or City Administrator.  Corresponding changes have been made throughout the text where the old term “building and zoning official” occurs. 

The above described changes have been included in the ordinance that is provided in this packet for first reading by the Council.

ATTACHMENTS:

Attachment A:  Ordinance 1019-09
Attachment B:  February 11th letter, Chuck Steele, Washington State DOE

Document created by 
CITY OF SULTAN


WASHINGTON

ADVANCE \D 5.75
ORDINANCE  NO.  1019-09       
____________________________________________________________________________________

AN ORDINANCE OF THE CITY OF SULTAN, WASHINGTON, ADOPTING AMENDMENTS TO SULTAN MUNICIPAL CODE CHAPTER 17.08, FLOOD DAMAGE PREVENTION; PROVIDING FOR SEVERABILITY; AND ESTABLISHING AN EFFECTIVE DATE

____________________________________________________________________________________


WHEREAS,  the City of Sultan, participates in the National Flood Insurance Program of the Federal Emergency Management Agency (FEMA), and

WHEREAS, the Washington State Department of Ecology (DOE), in partnership with FEMA, conducts periodic Community Assistance Visits to review the codes, standards, and implementation programs for flood management in local jurisdictions, and

WHEREAS,  the City of Sultan, through high levels of compliance with FEMA and DOE standards, has achieved a favorable rating of “Class 7” in  the National Flood Insurance Program (NFIP), which reduces the NFIP policy rates for citizens and businesses in the community, and 

WHEREAS, it is the intent and policy of the City Council to maintain favorable insurance ratings for the community, and

WHEREAS,  FEMA and DOE conducted a Community Assistance Visit in June, 2009, and DOE provided a follow-up letter dated July 9, 2008 indicating certain modifications and improvements to the City of Sultan Flood Damage Prevention Code (Sultan Municipal Code (SMC) Chapter  17.08) as a condition of maintaining the favorable “Class 7” NFIP insurance rating, and

WHEREAS, the City of Sultan Planning Board has constructed draft revisions to SMC Chapter 17.08, and,

WHEREAS, the Planning Board held a public hearing on the Planning Commission Draft of the proposed amendments at its regular meeting of January 20, 2009, and took public testimony and considered that testimony and additional staff input on the draft, and adopted a motion to recommend adoption of the Public Participation Policies by the City Council, and

WHEREAS, the City Council, at its regular meeting of January 22, 2009, received the Planning Board’s recommendation and set February 12, 2009 as the date for a public hearing on the draft amendments to SMC Chapter 17.08, and 

WHEREAS, the City Council held a public hearing at its regular meeting of February 12, 2009 and has considered input received at that hearing, and the recommendation of the Planning Board and the public input received at the public hearing of the Planning Board,


NOW, THEREFORE, THE CITY COUNCIL OF THE CITY OF SULTAN, WASHINGTON, DO ORDAIN AS FOLLOWS:


Section 1.  The City of Sultan Municipal Code Chapter 17.08, “Flood Damamage prevention” is Hereby amended as follows (Attachment A).  

Section 2.  Severability.  Should any section, paragraph, sentence, clause or phrase of this Ordinance, or its application to any person or circumstance, be declared unconstitutional or otherwise invalid for any reason, or should any portion of this Ordinance be pre-empted by state or federal law or regulation, such decision or pre-emption shall not affect the validity of the remaining portions of this Ordinance or its application to other persons or circumstances.


Section 3.  Effective Date.  This Ordinance shall be published in the official newspaper of the City, and shall take effect and be in full force five (5) days after the date of publication.

ADOPTED BY THE CITY COUNCIL AT A REGULAR MEETING THEREOF ON THE _____DAY OF __________, 2009.








CITY OF SULTAN








______________________________








Carolyn Eslick, Mayor

ATTEST/AUTHENTICATED:

______________________________

Laura Koenig, City Clerk

Approved as to form:

______________________________

Margaret J. King, City Attorney

Passed by the City Council:

Date of Publication:

Effective Date:
Chapter 17.08

Flood Damage Prevention
Sections:

17.08.010 Statutory authorization.

17.08.020 Findings of fact.
17.08.030 Statement of purpose.
17.08.040 Objectives.
17.08.050Definitions.
17.08.060 General provision.
17.08.070 Administration.
17.08.080 Duties and responsibilities of the responsible official.
17.08.090 Variance procedures.
17.08.100 Conditions for variance.
17.08.110 Provisions for flood hazard reduction.
17.08.120 Standards for subdivision proposals.
17.08.130 Recreational vehicles.
17.08.140 Critical facility.
17.08.010 Statutory authorization.
The legislature of the State of Washington has delegated the responsibility to local governmental units to adopt regulations designed to promote the public health, safety, and general welfare of its citizenry. Therefore, the City of Sultan does ordain as set forth in this chapter. 

17.08.020 Findings of fact.

A. The flood hazard areas of the City of Sultan are subject to periodic inundation that may result in loss of life and property, health, and safety hazards, disruption of commerce and government services, extraordinary public expenditures for flood protection and relief, and impairment of the tax base, all of which adversely affect the public health, safety and general welfare.

B. These flood losses are caused by the cumulative effect of obstructions in floodplains resulting in increases in flood heights and velocities, and by the occupancy in flood hazard lands by structures that are inadequately elevated, flood proofed, or otherwise unprotected from flood damage. 
17.08.030 Statement of purpose.
It is the purpose of this chapter to promote the public health, safety, and general welfare and to minimize public and private losses due to flood conditions in specific areas by provisions designed to:

A. Restrict or prohibit uses that are dangerous to health, safety, and property due to water or erosion hazards, or which result in damaging increases in erosion or in flood heights or velocities;

B. Require that uses vulnerable to floods, including facilities which serve such uses, be protected against flood damage at the time of initial construction;

C. Control the alteration of natural floodplains, stream channels, and natural protective barriers that are involved in the accommodation of floodwaters;

D. Control filling, grading, dredging and other development that may  increase erosion or flood damage; and

E. Prevent or regulate the construction of flood barriers that will unnaturally divert floodwaters or which may increase flood hazards to other lands. 

17.08.040 Objectives.
The objectives of this chapter are:

A. To protect human life and health;

B. To minimize expenditure of public money for costly flood control projects;

C. To minimize the need for rescue and relief efforts associated with flooding and generally undertaken at the expense of the general public;

D. To minimize prolonged business interruptions;

E. To help maintain a stable tax base by providing for the sound use and development of flood prone areas in such a manner as to minimize the number of blighted areas that could be created by floods;

F.   To ensure that potential homebuyers are notified that property is in a flood area; and

G. To prevent the loss of federal assistance to the City of Sultan due to a violation of federal flood control requirements. 

17.08.050 Definitions.
A.  Unless specifically defined below, words or phrases used in this chapter shall be interpreted so as to give them the meaning they have in common usage and to give this chapter it’s most reasonable application.

1.“Appeal” means a request for a review of the interpretation of any provision of this chapter or a request for a variance.

    2.“Area of special flood hazard” means the land in the floodplain within a community subject to a one percent or greater chance of flooding in any given year. Designation on maps always includes the letters A or V.

3. “Assessed Valuation” means the value placed on a property by the Snohomish County Assessors office.
4.“Base flood” means the flood having a one percent chance of being equaled or exceeded in any given year. Also referred to as the “100-year flood.” Designation on maps always includes the letters A or V.

5.“Basement” means any area of the building having its floor subgrade (below ground level) on all sides. See Technical Bulletin 11-1
6.“Breakaway wall” means a wall that is not part of the structural support of the building and is intended through its design and construction to collapse under specific lateral loading forces, without causing damage to the elevated portion of the building or supporting foundation system.

7.“Critical facility” means a facility for which even a slight chance of flooding might be too great. Critical facilities include, but are not limited to, schools, nursing homes, hospitals, police, fire and emergency response installations, installations which produce, use or store hazardous materials or hazardous waste.

8.  “Design Flood Elevation” means at a minimum the base flood elevation plus freeboard.
  9.“Development” means any manmade change to improved or unimproved real estate, including but not limited to buildings or other structures, the storage of equipment and materials, mining, dredging, filling, grading, paving, excavation or drilling operations located within the area of special flood hazard.

 10.“Elevated building” means for insurance purposes, a non-basement building which has its lowest elevated floor raised above ground level by foundation walls, shear walls, post, piers, pilings, or columns.

11.“Existing manufactured home park or subdivision” means a manufactured home park subdivision for which the construction of the facilities for servicing the lots on which the manufactured homes are to be affixed (including, at a minimum, the installation of utilities, the construction of streets, and either final site grading or the pouring of concrete pads) is competed before the effective date of the adopted floodplain management regulations.

12.“Expansion to an existing manufactured home park or subdivision” means the preparation of additional sites by the construction of facilities for servicing the lots on which the manufactured home are to be affixed (including the installation of utilities, the construction of streets, and either final site grading or the pouring of concrete pads).

 13.“Flood or flooding” means a general and temporary condition of partial or complete inundation of normally dry land areas from:

a. The overflow of inland or tidal waters; and/or 

b. The unusual and rapid accumulation of runoff of surface waters from any source.

 14.“Flood insurance rate map (FIRM)” means the official map on which the Federal Insurance Administration has delineated both the areas of special flood hazards and the risk premium zones applicable to the community.

 15.“Flood insurance study” means the official report provided by the Federal Insurance Administration that includes flood profiles, the Flood Boundary-Floodway Map, and the water surface elevation of the base flood.

 16.“Floodway” means the channel of a river or other watercourse and the adjacent land areas that must be reserved in order to discharge the base flood without cumulatively increasing the water surface elevation more than one foot.

 17.“Lowest floor” means the lowest floor of the lowest enclosed area (including basement). An unfinished or flood resistant enclosure, usable solely for parking of vehicles, building access or storage, in an area other than a basement area, is not considered a building’s lowest floor; provided, that such enclosure is not built so as to render the structure in violation of the applicable nonelevation design requirements of this chapter, SMC 17.08.110(B)(3).

 18.“Manufactured home” means a structure, transportable in one or more sections, which is built on a permanent chassis and is designed for use with or without a permanent foundation when attached to the required utilities. The term manufactured home does not include a “recreational vehicle”.

 19.“Manufactured home park or subdivision” means a parcel (or contiguous parcels) of land divided into two or more manufactured home lots for rent or sale.

 20.“New construction” means structures for which the “start of construction” commenced on or after the effective date of the ordinance codified in this chapter.

 21.“New manufactured home park or subdivision” means a manufactured home park or subdivision for which the construction of facilities for servicing the lots on which the manufactured homes are to be affixed (including at a minimum, the installation of utilities, the construction of streets, and either final site grading or the pouring of concrete pads is completed on or after the effective date of adopted floodplain management regulations.

 22.“Recreational vehicle” means a vehicle which is:

a.Built on a single chassis;

b.Four hundred square feet or less when measured at the largest horizontal projection;

c.Designed to be self-propelled or permanently towable by a light duty truck; and

d.Designed primarily not for use as a permanent dwelling but as temporary living quarters for recreational camping, travel, or seasonal use.

23.  “Responsible Official” is the Community Development Director, Building Official, or other person designated by the Mayor or City Administrator to implement and administer the requirements of this Chapter.
24. “Start of construction” includes substantial improvement, and means the date the building permit was issued provided the actual start of construction, repair, reconstruction, placement or other improvement was within 180 days of the permit date. The actual start means either the first placement of permanent construction or a structure on the site, such as the pouring of slab or footings, the installation of piles, the construction of columns, or any work beyond the stage of excavation; or the placement of a manufactured home on a foundation. Permanent construction does not include land preparation, such as clearing, grading and filling; nor does it include the installation of streets and/or walkways; nor does it include excavation for a basement, footings, piers, or foundations or the erection of temporary forms; nor does it include the installation on the property of accessory buildings such as garages or sheds not occupied as dwelling units or not part of the main structure. For a substantial improvement the actual start of construction means the first alteration of any wall, ceiling, floor, other structural part of a building, whether or not that alteration  affects the external dimensions of the building.
25.“Site Plan” per International Building Code sections 106.2 and IRC section R106.1 and R106.2 with references to figure 1 and Technical Bulletin 10-01 The construction documents submitted with the application for a floodplain development permit shall be accompanied by a site plan showing to scale the 26.“Structure” means a walled and roofed building including a gas or liquid storage tank that is principally above ground.

27.“Substantial damage” means damage of any origin sustained by a structure whereby the cost of restoring the structure to its before-damaged condition would equal or exceed 50 percent of the assessed value  of the structure before the damage occurred,
28.“Substantial improvement” means:

a. Any repair, reconstruction, or improvement of a structure, the cost of which equals or exceeds 50 percent of the assessed value of the structure either:

i. Before the improvement or repair is started; or

 ii.If the structure has been damaged and is being restored, before the damage occurred. For the purposes of the definition, “substantial improvement” is considered to occur when the first alteration of any wall, ceiling, floor, or other structural part of the building commences, whether or not that alteration affects the external dimensions of the structure.

b.The term does not, however, include either:

i.Any project for improvement of a structure to correct existing violations of  state or local health, sanitary, or safety code specifications which have been identified by the local code enforcement official and which are the minimum necessary to assure safe living conditions; or

iiAny alteration of a “historic structure” provided, that the alteration will not preclude the structures continued designation as a “historic structure.”

29.“Variance” means a grant of relief from the requirements of this chapter            which permits construction in a manner that would otherwise be prohibited by this chapter.

30.“Water dependent” means a structure for commerce or industry which cannot exist in any other location and is dependent on the water by reason of the intrinsic nature of its operations. 

17.08.060 General provisions.

A. Lands to which these performance standards apply. These performance standards shall apply to all areas of the special flood hazards within the jurisdiction of the City of Sultan.

B. Basis for establishing the areas of special flood hazard. The area of special flood hazard identified by the Federal Emergency Management Agency in a scientific and engineering report entitled “The Flood Insurance Study for Snohomish County, Washington and Incorporated Areas,” dated November 8, 1999, and any revisions thereto, with accompanying flood insurance rate map (FIRM) are adopted by reference and declared to be a part of these performance standards.

C.  Establishment of Permit, A floodplain development permit shall be required in conformance with the provisions of these standards prior to the commencement of any development activities.

D. Compliance. No structure or land shall hereafter be located, extended, constructed or structurally altered without full compliance with the terms of these standards and other applicable laws.

E. Abrogation and Greater Restrictions. These performance standards are not intended to repeal, abrogate, or impair any existing easements, covenants, or deed restrictions. 
F.Interpretation. In the interpretation and application of these standards, all provisions shall be:

1. Considered as minimum requirements;

2. Liberally constructed in favor of the governing body; and

3. Deemed neither to limit nor repeal any other laws.

G. Warning and Disclaimer of Liability. The degree of flood protection required by these performance standards is considered reasonable for regulatory purposes and is based on scientific and engineering consideration. Larger floods can and will occur on rare occasions. Flood heights may be increased by manmade or natural causes. These standards do imply that land outside the areas of special flood hazard or uses permitted within such areas will be free from flooding or damages. These standards shall not create liability on the part of the City of Sultan or by any officer or employee thereof for any flood damages that result from reliance on these standards or any administrative decision lawfully made thereunder. 

17.08.070 Administration

A. Designation of the Responsible Official.  

The  Mayor or City Administrator shall designate the Responsible Official. The duties of this position shall be to implement and administer the provisions of this Chapter as specifically provided in Section 17.08.080.








B. Permit Procedure. Application for a floodplain development permit shall be made to the  responsible official prior to any development activities, and shall include, but not be necessarily limited to site plans drawn to scale showing the following:
1. The construction drawings and documents submitted with the application for a floodplain development permit shall be accompanied by a site plan showing to scale the size and location of new construction and existing structures on the site,
2. Distances from the lot lines, and front, side(s), rear, setbacks,
3. Established street grades and the proposed finished grades with quantities of cut/fill materials
4. Zoning designation flood hazard areas, floodways, and “design flood elevations”  drawn in accordance with an accurate boundary line survey and shall indicate elevation datum used for BFE ( National Geodetic Vertical Datum 1929) (NGVD 1929) or North American Vertical Datum 1988 (NAVD 1988). Benchmark(s) set/used shall utilize this datum and conversion factors and comments. 
5. North arrow and scale the NFIP Community name and number, the (FIRM) map/panel number & suffix, FIRM index date, FIRM panel Effective/Revised Date, flood Zone(s) 
6. Base Flood Elevation(s),Required freeboard 1.6 feet, design flood elevation(s). Tax parcel number, plat name, lot number, street address,
7. Longitude and latitude if known.
8. Encroachments such as fences, driveways, roads, streets and rights-of-way. 
9. Critical areas and there buffers, including, wetlands, aquifer recharge, steep slopes, special flood hazard areas, floodway boundaries. 
10. Known threatened or endangered species on or within 200 feet of the property. 
C. The building official is authorized to waive or modify the requirement for a site plan when the application for permit is for alteration or repair or when otherwise warranted.

D. As a condition of floodplain development permits issuance a benchmark or reference mark shall be set by a professional land surveyor licensed in the State of Washington and shall indicate 
1. the ground elevation, 
2. datum used for BFE ( National Geodetic Vertical Datum 1929) (NVGD 1929) or North American Vertical Datum 1988 (NAVD 1988) located within site distance of the structures foundation.
3. If the property requesting a floodplain development permit has a floodway located on the property the floodway boundary shall be permanently marked by a state licensed surveyor.

 2. Construction Stage. 

In addition to standard requirements of the adopted building codes, structures subject to provisions of this Chapter shall conform to the following standards, and building inspection processes shall certify compliance with these standards as a condition of issuance of Certificate of Occupancy.
a. At the foundation inspection stage the inspector shall confirm the location, elevation, and datum of the referenced benchmark the inspector shall see that the benchmark is properly placed, and that the foundation is located as drawn on the site plan.
b. Prior to pouring concrete, the contractor/homeowner shall call for a foundation form inspection.  The following shall be in place for this inspection:
i)  foundation footing and stem wall forms, 
ii) rebar, steel, bolts, hold-downs, straps, vents, accesses, buck-outs, plates, mud seal, 
iii) foundation grade height is established and marked on the foundation formst; 
c. At the time of the foundation inspection the contractor or his representative shall demonstrate and shall show proof positive that: 
i) the lowest floor shall be at a minimum 1.6” above the base flood elevation and per technical bulletin 11-01 
ii) flood venting equals 1 square inch per square foot of floor area and the vents shall be 1 foot or less above the finish grade. 
d. If all applicable codes have been met the inspector shall document 
i) the Base Flood Elevation, 
ii) the projected amount of freeboard, 
iii) the projected lowest floor elevation, the number 
iv) square inches of flood vents 
v) the projected lowest adjacent grade.
e. After the concrete has been placed and form material has been removed, prior to the start of any framing work, the structure shall be inspected and shall be found to meet the following: 
i) Foundation construction shall meet the National Flood Insurance Program (NFIP) minimum requirement for crawlspace construction in the Special Flood Hazard Area (SFHA) (see technical bulletin 11-01). 
ii) The interior of the foundation area shall be filled so that it is level with or higher that the Lowest Adjacent Grade (LAG). 
iii) All building materials at or below the base flood elevation must be flood resistant see technical bulletin 2-93. This requirement includes;

a. Floor joist, insulation, HVAC systems. 
b. Ductwork can be elevated above the BFE or designed so that floodwaters
cannot enter the system components during flood conditions, 
c. Ductwork systems designed so that floodwater cannot enter the system must also be designed and encored to resist displacement.
f. The exterior grade shall slope away from the building foundation at 2% or more for a minimum of five feet. 
g. The interior under floor area shall slope to a positive drainage system terminating at an exterior drainage system. (Typical under floor drainage system 4” pipe run under footing day-lighting 5+ feet from building with a pest screen on the end. Also note the building code requires 6-mill black plastic sheeting.) 
h. If the building inspector finds the structure in compliance with the adopted regulations he shall sign and date the inspection sheet and allow the work to proceed or if he finds corrections are needed he shall the permit holder or his agent of the actions/work needed to bring the project in to compliance. 
i. The inspector may require a elevation or/and a flood proofing certificate at the permit holders expense for the building under construction at this time if in his opinion it would benefit the project of help clarify an issue of concern. 
j. Note that this is not the finial elevation or flood proofing certificate that will be required; a completed elevation or/and flood proofing certificate is required at the finish of the project. 
k. Elevation and flood proofing certificates shall be signed, sealed, and dated by a Washington State Licensed Professional Land Surveyor. 
3. It shall be the permit holders responsibility to insure the his structure/building/project is in compliance with the National Flood Insurance Program, Washington State adopted laws, City of Sultan adopted standards, regulations, and codes.

4.When flood proofing is utilized for a particular building, said certification shall be prepared by or under the direct supervision of a professional engineer or architect and certified by same. The project shall follow the flood proofing requirements for structures located in special flood hazard areas in accordance with the National Flood Insurance Program (Technical Bulletin 3-93). Any work undertaken prior to submission of the certification shall be at the permit holder’s risk. The building and zoning official shall review the floor elevation survey data submitted. Deficiencies detected by such review shall be corrected by the permit holder immediately and prior to further progressive work being permitted to proceed. Failure to submit the survey, or failure to make said corrections required hereby, shall be cause to issue a stop-work order for the project. 

17.08.080 Duties and responsibilities of the  responsible official.

The duties of the  responsible official shall include, but not be limited to:

A. Permit Review.

1. Review all permits to assure that the permit requirements of these standards have been satisfied.

a. Construction plan review, 
b. Site plan review, 
c. Construction document review; including building applications, flood plain development applications, engineering calculations, review elevation certificated flood proofing certificates, all Letters of Map Amendments,and make comments regarding the amendments and revisions on behalf of the City of Sultan back to FEMA. 
d. Review the Flood Insurance Study for the City of Sultan, e. Review the Flood Insurance Rate Map’s for the City of Sultan. 
2. Advise the permittee that additional Federal( Army Corps of Engineers 404, 401),, State of Washington or Snohomish County permits may be required, and if these specific permit requirements are known, require the copies of such permits be provided and maintained on file with the permit.

3. Assure that maintenance is provided within the altered or relocated portion of said watercourse so that the flood carrying capacity is not diminished.

a. Notify adjacent communities and the Department of Ecology prior to any alteration or relocation of a watercourse, and submit evidence of such notification to the Federal Insurance Administration.

4. Verify and record the actual elevation (in relation to mean sea level) of the lowest floor (including basement) of all new or substantially improved structures.

5. Verity and record the actual elevation (in relation to mean sea level) to which the new or substantially improve structures have been flood proofed.

6. When flood proofing is utilized for a particular structure, the building and zoning official shall obtain certification from a professional engineer or architect registered in the State of Washington.

7. Where interpretation in needed to the exact location of boundaries of the areas of special flood hazard (for example, where there appears to be conflict between a mapped boundary and actual field conditions), the building and zoning official shall make the necessary interpretation. The person contesting the location of the boundary shall be given a reasonable opportunity to appeal the interpretation as provided in this section.

8. When base flood elevation data is not available either through the flood insurance study, FIRM, the responsible official shall obtain, review, and reasonably utilize any base flood elevation and floodway data available from a Federal, State or other source in order to administer Sections 110 through 130 of this chapter. Where elevation data is not available either through the flood insurance study, FIRM, or from another authoritative source , applications for building permits shall be reviewed to assure that proposed construction will be reasonable safe from flooding. The test of reasonableness is a local judgment and includes use of historical data, high water marks, photographs of past flooding, ect., where available. Failure to elevate to at least two feet above the highest adjacent grade in these zones may result in higher insurance rates.

9. All records pertaining to the provisions of these performance standards shall be maintained in the office of the building and zoning official and shall be open for public inspection. 

17.08.090 Variance procedures.

Variances to provisions of this Chapter shall be processed by the City of Sultan Hearing Examiner according to provisions of Sections 2.26.090 through 2.26.140.
A. Appeal of a Hearing Examiner Decision shall be to Superior Court or other appropriate body.  The Planning Board and City Council are not involved in quasi-judicial processing of any portion of this Chapter.
B. Applications for variances shall be submitted on forms provided by the City and fees called for in the Sultan Annual Fee Schedule shall be submitted at the time of application.
C. It shall be the burden of proof of the applicant to provide evidence that all conditions required in Section 17.08.100 are met.

D. Staff shall assemble a staff report for review by the Hearing Examiner 
E. Public notice shall be provided as called for in Chapter 16.124.
F. The Hearing Examiner shall conduct a hearing and render a decision as provided in  Sections 2.26.090 through 2.26.130 of this Code.

G. Appeals of the Hearing Examiner decision shall be made to Superior Court as provided in Section 2.26.140.
3) 
4) 
5) 
a. 
b. 
c. 
d. 
e. 
f. 
g. 
h. 
i. 
6) 
7) 
17.08.100 Conditions for variances.
Application
A. Variances shall only be issued upon a written findings indicating that all of the following standards, criteria, and conditions are met. 

1. General Variance Criteria:
a. The requested variance is the minimum necessary to afford relief. 

b.  In the case of an historic building, a determination must be made that the variance is the minimum necessary so as not to destroy the historic character, design, and designation of the building.


c. A showing of good and sufficient cause;

1. d. failure to grant the variance would result in exceptional hardship; and


e. granting of a variance will not result in increased flood heights, additional threats to public safety, extraordinary public expense, create a nuisance, cause fraud on or victimization of the public, or conflict with existing laws.

2. Variance Criteria for New Construction
Generally, the only condition under which a variance from the elevation standard may be issued is for new construction and substantial improvements to be erected on a small or irregularly shaped lot contiguous to and surrounded by lots with existing structures constructed below the base flood level.  As the lot size increases the technical justification  required for issuing the variance increases.
3.Variance Criteria for Historic Structures

Variances may be issued for the reconstruction, rehabilitation or restoration of structures listed on the National Register of Historic Places without regard to procedures set fourth in the remainder of this section, and provided the proposed reconstruction, rehabilitation, or restoration will not result in the structure losing its historical designation.
B. Conditions to be considered in application of Variance Criteria:

1. The danger that materials may be swept into other lands to the injury  of others;

2. The danger to life and property due to flooding or erosion damage;

3. The susceptibility of the proposed facility and its contents to flood damage and the effect of such damage on the individual owner;

4. The importance of the services provided by the proposed facility to the community;

5. The availability of alternative locations, not subject to flooding or erosion damage, for the proposed use;

6. The relationship of the proposed use to the comprehensive plan to that area;

7. The safety of the access to the property in times of flood for ordinary and emergency vehicles;

8. The expected heights, velocity, duration, rate of rise, and sediment transport of the flood waters expected at the site; and

9. The cost of providing governmental services during and after flood conditions, including maintenance and repair of public utilities and facilities such as sewer, electrical, water system, and bridges.

C. Upon consideration of, but not limited to, the factors listed above, conditions may be attached to the granting of variances as is necessary to further the purposes of these standards.

D. Variances shall not be issued within any designated floodway, if any increase in flood levels during the base flood discharge would result. 

B. Any applicant to whom a variance is granted shall be given written notice specifying the difference between the base flood elevation and the elevation to which the structure is to be built and stating that the cost of flood insurance will be commensurate with the increased risk resulting from the reduced lowest floor elevation.

E. The office of the  responsible official shall maintain the records of all appeal actions and report any variances to the Federal Emergency Management Agency upon request. 

17.08.110 Provisions for flood hazard reduction.

A. General Standards. In all areas of special flood hazard the following provisions are required:

1. New construction and substantial improvements shall be anchored to prevent flotation, colapse or lateral movement of the structure resulting from hydrodynamic and hydrostatic loads, including the effects of buoyancy.

2. All manufactured homes shall meet the anchoring standards of subsection (B) (4) (b) (ii) of this section.

3. New construction and substantial improvements shall be constructed with materials and utility equipment resistant to flood damage. See Technical Bulletin 2-93 Flood-Resistant Materials requirements
4. New construction and substantial improvements shall be erected by methods and practices that minimize flood damage.

5. Electrical, heating, ventilation, plumbing, air conditioning equipment, and other service facilities shall be designed and/or located so as to prevent water from entering or accumulating within the components during conditions of flooding.

6. New or replacement water supply systems shall be designed to minimize or eliminate infiltration of flood waters into the system.

7. New or replacement sanitary sewage systems shall be designed to minimize or eliminate infiltration of flood waters into them and discharges from them into flood waters.

8. On-site waste disposal systems (septic tanks) shall be located and constructed to avoid impairment to them or contamination from them during flooding.

9. Any alteration, repair, reconstruction or improvements to a structure that is in compliance with the provisions of these section, shall meet the requirements of “new construction” as contained in this section.

B. Specific Standards. In all areas of special flood hazard where base flood elevation data have been provided, the following provisions are required:

1. Residential Construction. New construction and substantial improvements of any residential structure shall have the lowest floor, including basement, elevated no lower than 1.6 feet above the base flood elevation. Should solid foundation perimeter walls be used to elevate a structure, openings sufficient to facilitate the unimpeded movements of flood waters shall be provided per subsection (B) (3) of this section.

2. Nonresidential Construction. New construction and substantial improvements of any commercial, industrial, or nonresidential structure shall either have the lowest floor including basement, elevated 1.6 feet or more above the base flood elevation, together with attendant utility and sanitary facilities, or shall:

a. Be flood proofed to a point 1.6 feet or more above the base flood elevation so that the structure is watertight with walls substantially impermeable to the passage of water.

b. Have structural components capable of resisting hydrostatic and hydrodynamic loads and effects of buoyancy;

c. Be certified by a professional engineer or architect registered in the State of Washington, that the design and methods of construction are in accordance with accepted standards of practice for meeting provisions of this subsection based on their development and/or review of the structural design, specifications and plans. Such certifications shall be provide to the official as set forth in SMC 17.08.070;

d. Nonresidential structures that are elevated, not flood proofed, must meet the same standard for space below the lowest floor as described in subsection (B) (3) of this section.

e. Applicants flood proofing nonresidential buildings shall be notified that flood insurance premiums will be based on rates that are one foot below the flood proofed level (e.g., a building flood proofed to the base flood level will be rated as one foot below).

3. Elevated Buildings. New construction and substantial improvements of elevated buildings that include fully enclosed areas formed by foundation and other exterior walls below the base flood elevation shall be designed to preclude finished living space and designed to allow for the entry and exit of floodwaters to automatically equalize hydrostatic flood forces on exterior walls and shall be designed and built so that the interior finished grade will be at or above the exterior finished grade on at least the entire length of one foundation wall.  See technical bulletin 11-01.  
a. Designs for complying with this requirement must either be certified by a professional engineer or architect registered in the State of Washington or meet the following minimum criteria:

i. Provide a minimum of two openings having a total net area of not less than one square inch for every square foot of enclosed area subject to flooding; Note this includes attached garages.
ii. The bottom of all openings shall be no higher than one foot above the finished/landscaped exterior grade; and

iii. Opening may be equipped with screens, louvers, valves or other coverings or devices, provided they permit the automatic flow of floodwaters in both directions.

b. Electrical, plumbing, and other utility connections are prohibited below the base flood elevation;

c. Access to the enclosed area shall be the minimum necessary to allow for parking of vehicles (garage door) or limited storage of maintenance equipment used in connection with the premises (standard exterior door) or entry to the living area (stairway or elevator); and

d. The interior portion of such enclosed area shall not be partitioned or finished into separate rooms.

4. Manufactured Homes.

a. All manufactured homes to be place or substantially improved within A1-A30, AH, and AE on the community’s FIRM on sites:

i. Outside of a manufactured home park or subdivision;

ii. In an new manufactured home park or subdivision;

iii. In an expansion to an existing manufactured home park or subdivision;

iv. In an existing manufactured home park or subdivision on which a manufactured home has incurred “substantial damage” as a result of a flood; shall be elevated on a permanent foundation such that the lowest floor of the manufacture home is elevated 1.6 feet above the base flood elevation and be securely anchored to an adequately  anchor foundation system to resist flotation, collapse and lateral movement;

b. Manufactured homes to be placed or substantially improved on sites in an existing manufactured home park or subdivision within Zones A1-A30, AH, and AE on the community’s FIRM that are not subject to the above provisions be elevated so that either:

i. The lowest floor of the manufactured home is elevated 1.6 feet above the base flood elevation, or

ii. The manufactured home chassis in supported by reinforced piers or other foundation elements of at least equivalent strength that are no less than 36 inches in height above grade and be securely anchored to an adequately anchored  foundation system to resist floatation , collapse, and lateral movement.

5. Floodways. Located within areas of special flood hazard are areas designated as floodways. Since the floodway is an extremely hazardous area due to the velocity of flood waters that carry debris and potential projectiles and has erosion potential, the following provisions shall apply:

a. Encroachments, including fill, new construction, substantial improvements, and other development, shall be prohibited, unless certification (with supporting technical data) by a professional engineer registered in the State of Washington is provided, demonstrating through hydrologic and hydraulic analyses performed in accordance with standard engineering practice that such encroachments shall not result in any increase in flood levels during occurrence of the base flood discharge.

b. Construction or reconstruction of residential structures is prohibited within designated floodways, except for:

i. Repairs, reconstruction, or improvements to a structure which do not increase the ground floor area; and

ii. Repairs, reconstruction or improvements to a structure, the cost of which does not exceed 50 percent of the assessed value of  the structure either (A) before the repair or reconstruction is started, or (B) if the structure has been damaged, and is being restored, before the damage occurred. Any project to improvement of a structure to correct existing violations of state or local health, sanitary, or safety code specifications which have been identified by the local code enforcement official and which are the minimum necessary to assure safe living conditions or to structures identified as historic places shall not be included in the 50 percent.

c. If no floodway is designated, then a setback of 30 feet from the banks of the watercourse, river, stream or pond that is reserved to discharge the base flood wherein encroachments shall be prohibited. Once a base flood elevation has been established, it must be demonstrated that the commutative effect of the proposed development, including substantial improvements and fill, when combined with all other existing and anticipated development, will not increase the water surface elevation of the base flood more than one foot at any point within the community. 
d. If Section 17.08.110 B.5.a. is satisfied, all new construction and substantial improvements shall comply with all applicable flood hazard reduction provisions of Section 17.08.110.
17.08.120 Standards for subdivision proposals.

A. All subdivision proposals shall be consistent with the need to minimize flood damage;

B. All subdivision proposals shall have public utilities and facilities such as sewer, gas, electrical, and water systems located and constructed to minimize damage.

C. All subdivision proposals shall have adequate drainage provided to reduce exposure to flood hazards; and

D. Base flood elevation data shall be provided for subdivision proposals and other proposed development that is no less than three acres in size. 

17.08.130 Recreational vehicles.

Recreational vehicles placed on sites within Zones A1-A30, AH, and AE on the community’s FIRM either:


A. Be on the site for fewer than 180 consecutive days; no recreational vehicles may be left in a flood zone during a flood warning or watch. Recreational vehicles may be towed to an impound yard and stored at the owners expense.

B. Be fully licensed and ready for highway use, on its wheels or jacking system, is attached to the site only by quick disconnect type utilities and security devices, and has no permanently attached additions.


C. No recreational vehicle may be used as a permanent residence. 

17.08.140 Critical Facility.

Construction of new critical facilities shall be, to the extent possible located outside the limits of the special flood hazard area (SFHA) (100-year floodplain). Construction of new critical facilities shall be permissible within the SFHA if no feasible alternative site is available. Critical facilities constructed within the SFHA shall have the lowest floor elevated three feet or more above the base flood elevation (100-year) at the site. Flood proofing and sealing measures must be taken to ensure that toxic substances will not be displaced by or released into flood waters. Access routes elevated to or above the level of the base flood elevation shall be provided to all critical facilities to the extent possible.               

SULTAN CITY COUNCIL

AGENDA ITEM COVER SHEET

ITEM #:
Discussion 1
DATE:
February 26, 2009
SUBJECT:
Donation Program for Utility Payments
CONTACT PERSON:
Laura Koenig, City Clerk/Deputy Finance Director



ISSUE:
The issue before the Council is the establishment of a donation fund to assist residents with City of Sultan Utility Payments.
SUMMARY STATEMENT:

The City has increasing number of residents that are subject to disconnection of City utility services.  The average monthly bill is $108.  Accounts are subject to disconnect when there is two months of charges due and with the additional of disconnect fees, the balance due is over $300.  

Staff met with Dave Wood from Volunteers of America to discuss the establishment of a fund to accept donations for payments of City utility bills.  VOA has a program and screening process in place to provide assistance to low income families.  They are willing to administer the program for the City.  The City would set up a separate account at the bank to allow residents to make direct donations to the account or they can make a donation with their monthly utility payment.

The Council will need to establish criteria for payment; authorize the account and approve a memorandum of understanding between the City and VOA to administer the account. 
RECOMMENDATION:

Direct staff to work with the Sub Committees to develop criteria for payment of City of Sultan utility payments from a “Good Samaritan Fund”.  
SULTAN CITY COUNCIL

AGENDA ITEM COVER SHEET

ITEM #:
Discussion 2
DATE:
February 26, 2009
SUBJECT:
Code Scrub
CONTACT PERSON:
Laura Koenig, City Clerk/Deputy Finance Director



ISSUE:
The issue before the Council is the Sultan Municipal Code scrub prior to the 2009 update.
SUMMARY STATEMENT:


The 2009 budget provides funding to update and reprint the Sultan Municipal Code.   Since the last update, the City has adopted 54 ordinances that need to be incorporated into the code book.  

Staff has completed the review of Title 2 and Title 3.  Attachment A and B are a summary of the completed or required changes to these two titles.   The list shows the amendments that have been made or are required in red.

There are some policy decisions by the Council that are required to update sections of the code: 

1. Does the Council want to relocate development process from Title 2 - Administration and Personnel section of the code to the development review (e.g. Title 16) section of the code? 

Title 2.17 and 2.20 both contain development/permit processes.  The City is in the process of developing a streamline permit process and the intent is to make the permit process more user friendly.  Title 2 of SMC should be used to create positions, boards and administrative rules. Development review sections of the code should contain all the process and procedures for permits and development.   

2. Does the Council want to eliminate boards that are no longer active?


Park Advisory Board – Assist with the development of parks


Arts Council – Assist with art enhancement


Citizen Advisory – has no defined purpose

The code includes three inactive boards.  The issue for the Council is whether to keep these boards as part of the code for some future purpose or to eliminate the boards from the code.  The Council could re-establish new boards at a future date.

Staff recommends eliminating the boards.  If the Council chooses to keep any of these boards, they will need to review and update the membership requirements and the duties and responsibilities of each board.

Staff will draft most of the basic ordinances based on samples and information from Municipal Research.   The City Attorney will need to provide assistance on compliance issues and changes to state law.  The goal is to complete the majority of the required changes by April 2009.  There are some sections (Personnel Policy, Claims, LIDs) that will require additional time.  These will be completed by the end of 2009.

RECOMMENDATION:

Direct staff to work with the Sub Committees and City Attorney on recommended code changes.
Attachments:

A.  Title 2 SMC Notes

B.  Title 3 SMC Notes

Title 2
ADMINISTRATION AND PERSONNEL

Chapters:

2.02 City Office Hours

2.04 City Council Meetings

2.05 Council Salaries

2.06 Inspection of Public Records 

Needs to be revised to reference the correct RCW’s and changes to state law.

2.08 Finance Director

2.09 City Engineer

2.10 Office of City Administrator

2.11 City Clerk

2.12 Volunteer Fire Department


    
Needs to be repealed – Ordinance 1023-09 on 2/26/09 agenda
2.13  Public Works Director



Ordinance 1025-09 to add the position on the 2/26/09 agenda

2.16 Violations Bureau

2.17 Department of Community Development

Section 2.17.160 (b) needs to be repealed to be consistent with recent changes to the Public Participation process.

2.18 Library Board



Revised under Ordinance 963-07 in September 2007.
2.20 Design Review Board and Process

Needs to be reviewed and revised.  Staff recommends the Design Review Board be established under Title 2 and the development and review process be moved to Title 16 with other development regulations.

2.21 Student Representative

2.22 Park Advisory Board



Policy Issue – does the Council want to keep the Board.
2.23 Sultan Arts Council

Policy Issue – does the Council want to keep the Board.
2.24 Officials’ Bonds

2.25 Citizens Advisory Board

This Board has no defined purpose.  This needs to be repealed or revised.

2.26 Hearing Examiner



Revised under Ordinance 979-08 in September 08.
2.28 City Elections



Need to determine if this is required by RCW.
2.30 Personnel Policies

Needs to be reviewed and updated.  Historically, this is updated to provide consistency with Union contracts.  There are references to police personnel that are no longer pertinent.

2.31 Drug-Free Workplace



This section by be combined with Chapter 2.30.
2.32 Social Security

2.36 Deferred Compensation Plan

Needs to be updated.  The City does not offer the plan discussed.  The State Deferred Comp plan is available to employees.
2.40 Washington State Employees’ Retirement System

2.44 Reimbursement for Travel Expenses

2.48 Cemetery Regulations

2.52 Civil Service



Repealed under Ordinance 1016-09.  January 09
2.54 Legal Representation

Title 3
REVENUE AND FINANCE

Chapters:

3.02 Collections

3.03 Payment Methods for City Obligations

3.04 Street Fund

3.05 Park Impact Fund – Ordinance 969-07 adopted in 2007
3.06 Street Impact Fund – Ordinance 970-07 adopted in 2007
3.08 Cemetery Fund

3.10 REET 1 Fund – Ordinance 967-07 adopted in 2007
3.11 REET 2 Fund – Ordinance 968-07 adopted in 2007
3.12 Cumulative Reserve Fire Equipment Fund



Needs to be repealed – Ordinance 1020-09 on 2/26/09 agenda

3.16 General Equipment Reserve and Replacement Fund

3.18 Building Maintenance Fund – Ordinance 1003-08 adopted in 2008

3.20 Police Vehicle Equipment Reserve and Replacement Fund

3.24 Cumulative Reserve Sewer Department Fund – Ordinance 1001-08 adopted in   2008

3.28 Garbage Collection Fund

3.30 Claims Against the City

City Attorney needs to review the process for consistency with state law and the insurance policy.

3.32 Local Improvement Guaranty Fund

Needs to be updated – written in 1947 and may not be consistent with current state law.
3.33 Local Improvement District Construction Fund

3.34 Community Improvement Fund

3.35 Park System Improvement Fund

3.36 Petty Cash Fund

3.37 Police Petty Cash Fund

3.38 Drug Enforcement Fund

3.40  Water Utility Cumulative Reserve Fund – Ordinance 1002-08 adopted in 2008

3.42 Baseball Field Project Fund



Needs to be repealed – Ordinance 1021-09 on 2/26/09 agenda.
3.43 Stormwater Utility Fund – Ordinance 985-08 adotped in 2008
3.44 Utility Fund

3.45 Sewer System Improvement Fund

3.46 Driving While Intoxicated Grant Fund



Needs to be repealed – Ordinance 1022-09 on 2/26/09 agenda.
3.47 Water System Improvement Fund

3.48 Sales and Use Tax

3.50 Real Estate Excise Tax

3.51 Additional Real Estate Excise Tax

3.52 Utility Tax

3.53 Water Utility Debt Service Fund

3.54 Sewer Utility Debt Service Fund

3.56 Local Improvements – Foreclosure of Assessments

3.60 Sale and Disposal of Personal Property

3.62 Sale and Disposal of Real Property

3.64 Registration of Bonds and Obligations



Needs to be updated to reference the use of a fiscal agent.

3.68 Donations

3.70 Art in Public Places



Needs to be updated – Ordinance 1026-09 on 2/26/09 agenda.

3.72 Retainage Bonds

Supplies:


Approx. 39 fence posts @ $4.00 = $156.00





Graham-Bunting Associates


Environmental & Land Use Services


3643 Legg Road, Bow, WA  98232


Ph.360.766.4441 FX 360.766.4443





Supplies:


Approx. 39 fence posts @ $4.00 = $156.00








�Connie, what role do you see the City fulfilling?





