CITY OF SULTAN
COUNCIL MEETING – COMMUNITY CENTER
January 22, 2009
7:00 PM  CALL TO ORDER -  Pledge of Allegiance and Roll Call

CHANGES/ADDITIONS TO THE AGENDA
PRESENTATIONS  
1) Recognition of Civil Service Members

2) Recognition of Police Officers
COMMENTS FROM THE PUBLIC:  Citizens are requested to keep comments to a 3 minute maximum to allow time for everyone to speak.  It is also requested that you complete a comment form for further contact.

COUNCILMEMBER COMMENTS
HEARINGS
1) Public Participation Policy – Code Amendment

Action 1 – Ordinance 1015-09 Public Participation 

2) Iron Goat Franchise
 STAFF REPORTS –  Written Reports Submitted

CONSENT AGENDA:    The following items are incorporated into the consent agenda and approved by a single motion of the Council.

1) Approval of the January 8, 2009 Council Meeting Minutes

2) Approval of Vouchers

3) Adoption of Ordinance 1010-09 Park Regulations – as amended

4) Adoption of Ordinance 1011-09 Public Disturbance Noise – as amended 

5) Adoption of Ordinance 1012-09 City Engineer

6) Adoption of Ordinance 1007-09 Garbage Code revision

7) Adoption of Ordinance 1014-09 Garbage Rates

8) Council Committee Assignments and meeting schedule

9) Weed, Graafstra and Benson – Professional Service Contract

10) Ordinance 1013-09 Salary Schedule

11) Set Public Hearing on Flood Regulations

12) J. Galt – Professional Service Contract

ACTION ITEMS:

1) Action will be taken after the public hearing
2) Snohomish County Tomorrow Representative

3) Ordinance 1016-09 - Repeal SMC 2.52 Civil Service Code

4) Kurt Latimore – Professional Service Contract

5) EMEC Professional Service Contract – PUD Preliminary License Proposal Review
DISCUSSION:  Time Permitting
1) Council/Mayor Pay
2) Water Disconnection Fee

PUBLIC COMMENT ON AGENDA ITEMS ONLY
COUNCILMEMBER RESPONSE TO PUBLIC COMMENT ON AGENDA ITEMS
Executive Session:   Potential Litigation 
Adjournment - 10:00 PM or at the conclusion of Council business.

ADA NOTICE:  City of Sultan Community Center is accessible.  Accommodations for persons with disabilities will be provided upon request.  Please make arrangements prior to the meeting by calling City Hall at 360-793-2231.     

For additional information please contact the City at cityhall@ci.sultan.wa.us or visit our web site at www.ci.sultan.wa.us 

SULTAN CITY COUNCIL

AGENDA ITEM COVER SHEET

ITEM NO:
H-1
DATE:

January 22, 2009

SUBJECT:

Public Hearing 



Public Participation Policies for Comprehensive Plan and Development Regulations; and



Amendment of Sultan Municipal Code Section 16.134
CONTACT PERSON:
Robert Martin, Community Development Director

ISSUE:

Conduct Public Hearing on the proposed Public Participation Policies and on amending the Sultan Municipal Code (SMC) to codify the policies at Chapter 16.134.

ACTION:

This is a Public Hearing only.  Action will be taken under Action Item A-1 following the Hearing.

ATTACHMENTS:

Attachment A:  Planning Board Draft of Public Participation Policies

Attachment B:  Planning Board Minutes of January 6, 2009

Attachment C:  Josie Falgatter Comments dated January 7, 2009

chapter 16.134

City of Sultan PUBLIC PARTICIPATION AND NOTICE PROCEDURES FOR AMENDMENTS TO THE COMPREHENSIVE PLAN, COMPREHENSIVE PLAN ELEMENTS AND DEVELOPMENT REGULATIONS

Sections:

16.134.010
Purpose

16.134.050
Procedure Level I

16.134.100
Procedure Level II

16.134.150
Procedure Level III

16.134.200
Procedure Level IV

16.134.250
Unintentional Procedural Errors

16.134.300
Definitions

16.134.010 PURPOSE
A. The public participation procedures established in this document are reasonably calculated to provide notice to property owners and other affected and interested individuals, tribes, government agencies, businesses, school districts, and organizations, of proposed amendments to comprehensive plans and development regulations as required and limited by RCW 36.70A.035 and RCW 36.70A.140.
B. It is the intent and policy of the City of Sultan to provide its citizens with full opportunity to interact and participate in the process of guiding the future land use and development of the community.  Further, it is the intent of the City to have processes and procedures which allow for effective and efficient management of actions at different levels of importance and interest to the public.

C. To provide appropriate opportunity for meaningful public involvement and to provide for effective operations, this document differentiates between various processes and provides for levels of public participation, notice, and review and adoption procedures that are commensurate with the action being undertaken as described and provided for in  RCW 36.70A.035. 

16.134.050 PROCEDURE LEVEL I:  CIRCUMSTANCES UNDER WHICH NO ADDITIONAL PUBLIC REVIEW AND COMMENT PERIOD IS PROVIDED:

A. APPLICABILITY:  PROCEDURE LEVEL I of this document is as provided in RCW36.70A.035 (2)(b) (i),(ii),(iii),(iv), and (v).  This procedure applies to amendments to a proposed change in the Comprehensive Plan or Development Regulations when the opportunity for public review and comment on the original proposed change has passed.  The amendment to the proposed change will be acted on without further notice or public input if one or more of the following conditions pertain to the amendment.
1. Actions where an environmental impact statement has been prepared under chapter 43.21 RCW for the pending resolution or ordinance and the proposed change in the pending ordinance or resolution is within the range of alternatives considered in the environmental impact statement;

2. The proposed change is within the scope of the alternatives available for public comment when the original notice and proposed ordinance or resolution was released for public comment;

3. The  proposed change only corrects typographical errors, corrects cross-references, make address or name changes, or clarifies language of a proposed ordinance or resolution without changing its effect;

4. The proposed change is to a resolution or ordinance making a capital budget decision as provided in RCW 36.70A.120; or

5. The proposed change is to a resolution or ordinance enacting a moratorium or interim control adopted under RCW 36.70A.390.

B. Step 1: No additional opportunity for public review is provided for actions meeting one or more of the 5 descriptions above.
C. Step 2:  Make the proposed change in the ordinance or resolution under consideration and proceed with the procedure (Level II, III, or IV) that is applicable to the action under consideration.

16.134.100  PROCEDURE LEVEL II:  AMENDMENTS TO A PROPOSED CHANGE IN THE COMPREHENSIVE PLAN OR DEVELOPMENT REGULATION WHEN THE PROPOSED CHANGE HAS ALREADY BEEN PROVIDED PUBLIC NOTICE AND PUBLIC INPUT AND THE OPPORTUNITY FOR INPUT ON THE ORIGINAL PROPOSED CHANGE HAS PASSED and

PROVISIONS OF RCW36.70A.035 (2)(a)

A.
APPLICABILITY:  PROCEDURE LEVEL II of this document is as provided in RCW36. 70A.035 (2)(a).  This procedure applies to amendments to a proposed change in the Comprehensive Plan or Development Regulations when the opportunity for public review and comment on the original proposed change has passed and the proposed amendment does not meet the conditions of RCW36.70A.035 (2)(b) (i),(ii),(iii),(iv), and (v) as described in Procedure I above.

1.
STEP 1: Proposed Amendment is initiated by:

a.
City Council

b.
Planning Board

c. City Staff

2.
STEP 2: Proposed amendment is mailed or e-mailed to State Department Community Trade and Economic Development (CTED) for their 60-day review period.  City advises CTED of the proposed Public Hearing schedule for Amendment.

3.
STEP 3: Public Hearing is scheduled before Planning Board (This can occur during or after CTED Review).

4.
STEP 4: Publish the Planning Board Public Hearing Date.  As provided in RCW 36.70A.140 and WAC 365-195-600, errors in exact compliance with these established program and procedures shall not render the comprehensive land use plan or development regulations invalid if the spirit of the program and procedures is observed.

a. Everett Herald not less than 10 days prior to hearing (WAC 365-195-600)

b. Post at City Hall & Post Office
c. Post on City Web Site, and other available sites of known interest

d. Post on Public Access Channel

e. Agenda e-mailed to parties of interest who have requested notification

f. Post on City Utility Bills

5.
STEP 5: Public Hearing conducted before the Planning Board.
6.
STEP 6: Planning Board recommendation on amendment and public input received at the hearing are forwarded to City Council.

7.
STEP 7: City Council considers Planning Board recommendation and public input received at Planning Board public hearing.

8.
STEP 8: First Reading of Ordinance on City Council Agenda/Meeting.  (Public Comments are taken on Agenda items by City Council).

NOTE:  First and Second Reading may be combined at Council option.

9.
STEP 9: Second Reading of Ordinance on City Council Agenda/Meeting

(Public Comments are taken on Agenda items by City Council).

10.
STEP 10: If adopted, the Ordinance Amending the Regulation(s) is published and Effective 5-days after Publication Date.

11.
STEP 11: Copies of Revised Regulation(s) distributed to interested parties.

16.134.150
PROCEDURE LEVEL III: MINOR OR PROCEDURAL AMENDMENT OF THE COMPREHENSIVE PLAN OR DEVELOPMENT REGULATIONS
A.
APPLICABILITY:

Amendments to the Comprehensive Plan or existing development regulations that address only procedures, or administrative provisions without substantively changing the effect of the Comprehensive Plan or the development regulation as regards its implementation of the Comprehensive Plan (as described in RCW 36.70A.035(2)(b)(iii). Level III actions are changes that do not materially affect the types of uses allowed on the ground and do not materially alter the criteria, standards, or conditions under which those uses are reviewed and determined to be allowed or not allowed.

Examples of Level llI actions are: changes in, required application information,  changes in application procedures; adjustment of notice periods or application review periods; changes in application processing procedures; changes in bonding requirements; changes in public dedications and similar language or depictions required  on plats and other developer documents; procedural changes mandated by State Statute; changes in appeal procedures; changes in notice procedures or time lines, and similar standards or procedures that do not make a substantive change in the effect of the Comprehensive Plan or the effect of the development regulation.
B.
PROCEDURE:

1.
STEP 1: Proposed Amendment is initiated by:

a. City Staff

b. City Council

c. Planning Board

d. Member of the Public
2.
STEP 2: Proposed amendment is mailed or e-mailed to State Department Community Trade and Economic Development (CTED) for their 60-day review period.  City advises CTED of the proposed Public Hearing schedule for Amendment.
3.
STEP 3: Public Hearing is scheduled before Planning Board (This can occur during or after CTED Review).

4.
STEP 4: Publish the Planning Board Public Hearing Date.
a. Everett Herald not less than 7 days prior to hearing (WAC 365-195-600)

b. Post at City Hall & Post Office

c. Post on City Web Site, and other available sites of known interest
d. Post on Public Access Channel

e. Agenda e-mailed to parties of interest who have requested  notification

f. Post on City Utility Bills

5.
STEP 5: Public Hearing conducted before the Planning Board 

6.
STEP 6: Planning Board recommendation on amendment and public input received at the hearing are forwarded to City Council.

7.
STEP 7: City Council considers Planning Board recommendation and public input received at Planning Board Public Hearing.
8.
STEP 8: First Reading of Ordinance on City Council Agenda/Meeting.  (Public Comments are taken on Agenda items by City Council).

NOTE:  First and Second Reading may be combined at Council option.

9.
STEP 9: Second Reading of Ordinance on City Council Agenda/Meeting

(Public Comments are taken on Agenda items by City Council).

10.
STEP 10: If adopted, the Ordinance Amending the Regulation(s) is published and Effective 5-days after Publication Date.

11.
STEP 11: Copies of Revised Regulation(s) distributed to interested parties.

16.134.200
PROCEDURE LEVEL IV:  ADOPTION OF MAJOR AMENDMENTS TO THE COMPREHENSIVE PLAN, SUBSTANTIVE AMENDMENTS TO APPENDICIES OR REFERENCE DOCUMENTS TO THE COMPREHENSIVE PLAN, AND ADOPTION OF NEW DEVELOPMENT REGULATIONS OR SUBSTANTIVE AMENDMENT OF EXISTING DEVELOPMENT REGULATIONS

A.
APPLICABILITY:  PROCEDURE LEVEL IV of this document applies to:
1. Adoption of amendments to the Comprehensive Plan and its elements as provided in RCW 36.70A.035 (1)  and;

2. Adoption of new development regulations or substantive amendment of existing development regulations as provided in RCW 36.70A.035 (1).

B.
PROCEDURE:

1.
STEP 1: Proposed Amendment is initiated by:

a. City Staff

b. City Council

c. Planning Board

d. Member of the Public

2.
STEP 2: Prepare Public Information Binders for Public Review at City Hall, Reception Area, and the Sultan Branch of the Sno-Isle Regional Library.  Update Binders as additional information becomes available throughout the review process.

3.
STEP 3: SEPA Checklist on proposed Amendment(s) is prepared by Staff/Applicant and mailed to the applicable reviewing agencies for 14-day comment period.  Mailing includes:

a. Determination (by SEPA Official)

b. Checklist

c. Proposed Amendment(s)

4.
STEP 4: SEPA Determination including comment period is 

a. Published in the Everett Herald not less than 10 days prior to hearing (WAC 365-195-600)

b. Posted at City Hall (required by SMC).

c. Posted at the Post Office (required by SMC).

d. Posted on City Web Site, and other available sites of known interest
when available.

e. E-mailed to Parties of Interest who have requested a notice when
available.

f. Posted in the Public Information Binder on Public Review and Public Document and Notice Table in City Hall Reception Area.

5.
STEP 5: Proposed amendment is mailed or e-mailed to State Department Community Trade and Economic Development (CTED) for their 60-day review period.  City advises CTED of the proposed Public Hearing schedule for Amendment.

6.
STEP 6: Public Hearing is scheduled before Planning Board (This can occur during or after CTED Review).

7.
STEP 7: Publish the Planning Board Public Hearing Date:

a. Everett Herald not less than 10-days prior to hearing (WAC 365-195-600)

b. Post at City Hall & Post Office (required by S.M.C.).

c. Post on City Web Site, and other available sites of known interest when available.
d. Post on Public Access Channel when available.

e. Agenda e-mailed to parties of interest who have requested notification when available.

f. Post on City Utility Bills when available.

8.
STEP 8: Public Hearing conducted before the Planning Board

9.
STEP 9: Planning Board Recommendation on Amendment forwarded to City

Council.  Document includes a statement as to whether or not the Planning Board recommends that the Council hold a second public hearing.

10.
STEP 10: Upon receipt of the recommendation from the Planning Board the Council, by motion, determines whether to hold a second public hearing on the proposal.


NOTE:  If Council decides to hold a second public hearing, proceed to STEP 11.)


NOTE:  If Council decides to proceed without a second public hearing, and take action based on review of the Planning Board’s record, proceed to STEP 13. 

11.
STEP 11: Publish the City Council Public Hearing date:

As provided in RCW 36.70A.140 and WAC 365-195-600, errors in exact compliance with these established program and procedures shall not render the comprehensive land use plan or development regulations invalid if the spirit of the program and procedures is observed.

a. Everett Herald (Not less than 10 days prior to hearing WAC 365-195-600) 
b.  Post at City Hall & Post Office (required by S.M.C.).

c.  Post on City Web Site, and other available sites of known interest when available.
d. Post on Public Access Channel when available.

e.  Agenda e-mailed to parties of interest who have requested notification when available.

f. Post on City Utility Bills when available.

12.
STEP 12: City Council conducts Second Public Hearing and considers Planning Board Recommendation.  Proceed to STEP 14.

13.
STEP 13: City Council considers Planning Board record including staff report, all public input (written and verbal testimony), and Planning Board findings and recommendation and acts on the proposal.  Proceed to STEP 14.

14.
STEP 14: First Reading of Ordinance on City Council Agenda/Meeting.  (Public Comments are taken on Agenda items by City Council).

15.
STEP 15: Second Reading of Ordinance on City Council Agenda/Meeting

(Public Comments are taken on Agenda items by City Council).

16.
STEP 16: If adopted, the Ordinance Amending the Regulation(s) is published, and effective 5-days after publication date.

17. STEP 17: Copies of Revised Regulation(s) distributed to interested parties.
16.134.250 UNINTENTIONAL PROCEDURAL ERRORS
As provided in RCW 36.70A.140 and WAC 365-195-600, errors in exact compliance with these established program and procedures shall not render the comprehensive land use plan or development regulations invalid if the spirit of the program and procedures is observed.
16.134.300 DEFINITIONS
A. COMPREHENSIVE PLAN :  The Comprehensive Plan of the City of Sultan as provided for in RCW 36.70A
B. COMPREHENSIVE PLAN ELEMENT:  Any amendment to a portion of the Comprehensive Plan including Appendices and supporting documents that are adopted by reference.

C. DEVELOPMENT REGULATIONS:  Ordinances and Codes adopted by the City Council that implement the Comprehensive Plan through land use regulations that establish uses or standards for development of land uses.
D. LEGISLATIVE LAND USE ACTIONS: Actions taken by the City Council that applies to the entire community such as: amendment of the text of the Unified Development Code, or; actions that apply to significant geographic portions of the community such as amendment of the Official Zoning Map that affects neighborhoods or larger areas.
E. QUASI-JUDICIAL LAND USE ACTIONS:  Actions taken by the Hearing Examiner that apply to a single property or a small number of specific properties such as a conditional use or a change of zone on one or a few properties in a group.
F. DOCKET- COMPREHENSIVE PLAN:  The schedule for consideration of amendments to the Comprehensive Plan or Comprehensive Plan Elements. The docket operates on an annual basis under the following schedule:

1. Applications and applicable fees for the Comprehensive Plan Docket must be submitted to the Community Development Director or designee, no later than 5:00 p.m. on by April 1 of each year for consideration in that year.
2. The Planning Board will review the applications and transmit initial recommendations to the Council by July 30 of each year.  The recommendations will consist of findings on the policy issues and the Board’s recommendation on inclusion of the particular proposal on the Council’s adopted version of the Docket for the year.
3. By October 1, the council will commit to adding the proposal to the Docket for further staff work and Planning Board action. 
4. The once-per-year Annual Docket Process does not apply to amendments exempted by RCW 36.70A.035(2)(b).
January 6, 2009 PLANNING BOARD MEETING MINUTES
PLANNING BOARD MEMBERS PRESENT:

CITY STAFF:

Frank Linth 

Bob Martin, DCD

Steve Harris 

Deborah Knight: CA
Paul McBride - Resigned

Carole Feldmann, SECRETARY

Keith Arndt
Robin Shaw 

CALL TO ORDER: Meeting called to Order at 7:02 PM
Pledge of Allegiance:

Roll Call: See Above
Resignation of Planning Board Member:

Mr. Paul McBride has tendered his resignation from the Planning Board as of December 30, 2008. The Mayor will appoint a new member from the applications recently received. 
Changes to the Agenda: 

Martin: Reminds everyone this is the first meeting of the year and the Election of Officer’s needs to be done. Added as Agenda Item A-4.
PUBLIC COMMENTS: 

Josie Fallgatter – Invited Planning Board Members and City Staff to the US2 Safety Coalition Fund Raiser this Saturday at 10 AM, Galaxy Theatres in Monroe they will be showing  Donovan’s Reef costs is $7.00 donations will go to the US 2 Safety Coalition. The goal is to Fund a Lobbyist Position to Lobby for Funding in Olympia, WA for US 2 Highway Improvements. The Coalition is having a meeting Jan 14 2009 at 7 PM (meetings are usually the last Monday of the month) she invites everyone to start attending their meetings which are usually held at the Monroe Library. 
Comments on the Agenda Item referencing the public participation policies for the Comprehensive Plan and Development Regulations. Would like to see the City include schedules for amendments to the Comp Plan, in 2000 the planning commission at the time came up with schedules where anyone could submit a proposal for amendment to the council. The timeline gave the city time to consider the proposal.   It’s a disservice to the citizen to not include time frames by which the city will consider them. You don’t have to take action on them just considered them as outlined in RCW 36.70 A; it is a requirement of the GMA. Let the community know when the timeline is.  The process disappeared on the way to the city council and by law Comp Plan amendments can only be done once a year. 

Planning Board Member Comments: None
APPROVAL OF MINUTES: Approval of December 16, 2008 Planning Board Minutes.
Linth: Calls for approval of the Planning Board Meeting Minutes of December 16, 2008. Arndt moves for adoption as presented, 2nd by Shaw, all in favor, all ayes.
Growth Management Hearings Board / John Galt Decision Letters:

Martin: Submitted copies of the Hearing Examiners last 2 Annual Reports to Planning Board Members as requested at the previous meeting on Quasi Judicial Proceedings. John Galt outlined in his letters of January 2006 and January 2007 an overview of his concerns with regard to the Quasi Judicial process and the Planned Unit Development Process in particular. His main recommendation to council was to follow the code even if the code is not well written and to amend it to accomplish their goals.
PUBLIC HEARINGS:
H-1:  Planning Board Draft of Public Participation Policies for Comprehensive Plan and Development Regulations, and on; Amendment of Sultan Municipal Code Chapter 16.134 to become the new location for the Public Participation Policies for Comprehensive Plan and Development Regulation Amendment provisions.

Martin: Reviewed discussion of the Joint Meeting to update Public Participation Policies, a policy was adopted in 2000 and an update was done but never formally adopted by Ordinance, but the City has used the process never formally adopted. Due to the level of participation at that time from the public it was appropriate to hold two public hearings on each plan amendment or development standard change. The Public Hearing Policy Document now under review is the Planning Board Draft agreed upon at the meeting held on 12/16/08. This version made a change to Level 4, with a mandatory hearing at the Planning Board and an optional hearing at council.  The 4 Levels of Procedure in summary outline the different Level requirements to Planning Board. Updates will be done to the Comp Plan in 2011; after tonight’s hearing closes the Planning Board will consider the public comments and make a recommendation to City Council. 

Arndt: Is it true the city’s current budget and funding issues do not allow for any docketing or Comp Plan changes in 2009?
Knight: Every year we have a docket process which closes June 1, 2009; it is brought to council and then referred back to planning board.  That will be done this year according to the new process. There may not be the need to contract outside the city for changes as a lot of things can be done in house. It’s a situation that we will have to wait and see if docket changes are requested and if so can they be done in house with current staff or will there be the need to hire outside consultants.
Arndt: Each level 1 – 4 has the public participation procedures for the Comp Plan and Development Regulations, is the policy missing anything else it should apply to?

Martin:  One thing that comes to mind is the Shoreline Master Program, but that has its own set of notification policies under the statute. 

Arndt: Should it be mentioned in the Ordinance that it applies to the Comprehensive Plan and any appendices or reference documents?
Martin: That probably requires a legal opinion that I am not prepared to answer. There are documents adopted with the Comp Plan by reference. Development Regulations are the things that actually do action forcing on the ground, to implement the plan. I am uncertain at the moment how far down the chain those documents by reference are included in this requirement. A lot of documents are referred to in the plan without being adopted by reference. I suspect the documents adopted by reference go through the amendment process.
Arndt: Do we limit ourselves by listing only those 2 things or should we wait and get a legal opinion.
Martin:  The statue limits us, but it may be worth getting a legal opinion. It includes documents adopted by reference but does include documents that are used as a basis for compilation or are referred to but not adopted by reference. 

Arndt: You want the Ordinance to cover 99% of the public participation process, correct?
Knight:  The question is do you want to require more than the state statute requires when you don’t have to? Attachment B has the proposed amendments to the Comp Plan and Development Regulations. The policy question is what we are here to adopt, does the Comp Plan imply the additional documents require the same procedure for an amendment. 

Linth:  Don’t we have another time on the agenda we can pursue this issue and can we get on to the Public Hearing? Floor is opened for comment(s) from the public. 
Public Comments:
Josie Fallgatter: (JG requested her previous comments be a part of this section also) Appreciates the effort made with getting the public participation process in order. If Board Members are concerned about notifying the public then it will occur. The problem with the Ordinance is it was posted in too many places. The point of Public Participation is to notify the public of what you intend to do and what the impact of those actions are. Being concerned about it is the first step in doing that.  The GMHB does not have jurisdiction over Water and Sewer Plans until you incorporate them into your Comprehensive Plan or until you create inconsistencies in the Comprehensive Plan. I would not try to nail down specifically which plan will hold public hearings for and where you will hold them, that will be clear when the time comes. The main issue is making the information available to the public, and letting them know when you will make changes. That is why I brought up the schedules as to when you will amend your Comprehensive Plan.  D Knight mentioned July 1; if that is so then it should be in the ordinance so the public knows when that deadline is.  With regard to the financial aspect of amending the plan; part of the past problem is accepting docket requests from the public and not taking in any fees. You may want to take a look at the fee; in the past it has been set at $1,000.00, if it was a non project specific proposal that could be inadequate.  If someone comes in for a rezone or plan amendment, then charge them for it, its fee based. Why should the City bare the costs for someone wanting a change to the Comprehensive Plan especially if it is site specific and that’s what most of the proposals where.
Martin: (Regarding the question of Comprehensive Plan Reference Documents) In Procedure Level 4 the Title includes  the Comprehensive Plan and substantive amendments to appendices or reference documents to the Comprehensive Plan.  The more I have had to a moment to consider this, based on prior involvement’s that is appropriate for documents that specifically adopted by reference, because in effect they are legally considered documents that are a part of the plan.  For documents just referred to in the plan do not receive that same level of treatment. 
Harris: Moves to close the Public Participation Portion of the Public Hearing, 2nd by Arndt, all in favor, all ayes. 
ACTION ITEMS:
A-1: Recommendation to City Council on: Adoption of “Public Participation Policies and Notice Procedures for Amendments to the Comprehensive Plan, Comprehensive Plan Elements, and Development Regulations” and on; Amendment of Sultan Municipal Code Chapter 16.134 to become the Municipal Code location for the “Public Participation Policies and Notice Procedures for Amendments to the Comprehensive Plan, Comprehensive Plan Elements, and Development Regulations. 
Martin: Recommendation on Planning Board draft, of Public Participation Policies for the Comprehensive Plan and Development Regulation Amendment to engage in discussion and decide if this is the recommendation you wish to make for Council. As D Knight stated someone giving testimony at the Planning Board does not need to also give it to council. Staff recommends you have the discussion for recommendation to City council.

Linth: The Planning Board is here to do a special job for City Council by making a recommendation to propose public hearing policies. We had previously discussed we would send through a recommendation at Level 4 to hold a 2nd hearing.  

Arndt: General Rule of Planning Board Members should be conservative on that issue with regard to the 2nd Public Hearing, at Level 4. It’s not required in State Law. Does the state law say we have to have the schedule in the Ordinance?  Specific time frame is not required, I think it is redundant my proposal is to not include it.
Martin: The plan should only be amended once a year. 
Harris:  Agrees with Keith (Arndt), it’s pretty cut and dry Comp Plan amendments are once a year, except in certain cases. Whatever the GMA requires and I think we are following that and I approve with what we have.   

Martin:  The easy way to do this is; we have a definition section in the document which is part of the Municipal Code.  The Comp Plan Docket can be defined in the definition section, as the annual period for review of comprehensive plans which will open on date A and close on date B and be acted on and completed by the end of any calendar year.  

Arndt; Does the staff have concern putting hard dates in?

Martin: It could be a protection for the City. 

Harris: Unless the city initiates something else. 
Martin: The City can list reason(s) why the docket would be opened. 
Shaw: Agrees with the language in Level 4 on the Option of a 2nd Public Hearing at the City Council Level. She also likes putting the docket information in the definition section and listing the dates. 
Linth: Point of Protocol; is it appropriate on Level 4 Step 9 that Planning Board will review and make a recommendations as to whether or not a 2nd   public hearing is necessary. I think it is improper for us to recommend what the Council doesn’t do. It is proper for us to recommend to the Council. The language should be cleaned up to reflect that idea. 

Arndt: I think it is a positive statement to recommend or not recommend to Council. 

Harris: I agree with Keith Arndt.  

Arndt: (I) move we recommend the draft of Adoption of “Public Participation Policies and Notice Procedures for Amendments to the Comprehensive Plan, Comprehensive Plan Elements, and Development Regulations” and on; Amendment of Sultan Municipal Code Chapter 16.134 to become the Municipal Code location for the “Public Participation Policies and Notice Procedures for Amendments to the Comprehensive Plan, Comprehensive Plan Elements, and Development Regulations. With the changes of additional definitions with what the docket specifies. 
Harris: 2nd the motion; No change to step 9 on level 4. All in favor; ayes by Harris, Arndt, Shaw, opposed by Linth, for not changing the verbiage he recommended. 
A-2: Set Public Hearing on Amendments to Shoreline Master Program, Chapter 7, “Administrative Procedures”.

Martin: Removing the Council from the Quasi Judicial process, removing the Council as final arbitrator and transferring responsibility to the Hearing Examiner.  Only 3 Shoreline Master Programs in the State  have sufficiently interacted the critical area statutes and critical areas codes with administration of the shoreline statutes and SMP system. This document pre-addressed that issue, and did the right thing, throughout the document the critical area codes and shoreline master codes and master program statutory requirements are integrated and regardless of the pending legal issues in Anacortes our document blends together. That being said the Administrative Procedures Chapter 7 had some holes in it. So the necessary corrections have been made, and that is what you have before you this evening. 
Arndt: I move that we set a Public Hearing on the Amendments to Shoreline Master Program, Chapter 7, “Administrative Procedures” for January 20, 2009 to take public comments;  2nd by Harris,  all in favor, all ayes. 

Martin: Because it’s the Shoreline Master Plan it must be advertised to run 3 consecutive weeks. 

Arndt: I moved that we rescind the previous Motion and set the day of February 3, 2009, for setting a Public Hearing on Amendments to Shoreline Master Program, Chapter 7, “Administrative Procedures”, 2nd by Shaw, all in favor, all ayes.

Linth: Motion to set a hearing 2nd, by Harris, all ayes.

A-3: Set Public Hearing on Amendments to Sultan Municipal Code Chapter 17.08, Flood Damage Prevention.

Martin: FEMA and DOE who conduct periodic Community Assistance Visit, where they review the codes and our administration of those codes for support of Flood Management and mitigation of Flood Damage, one of the results of those visits is the communities rating for Flood Insurance, which consists of 9 steps in how the community is doing, the hirer the number the lower the insurance, Sultan’s rating is 7. To maintain that it was recommended this past summer, after the visit the following things were outlined for us to complete to enhance the 7 level rating. The letter from Chuck Steele the Administrator for this program. The 3 page letter consists of changes the City needs to do to keep or exceed the 7 Level rating. There are no public involvement systems associated with this Agenda Item. Encourages Planning Board Members to discuss the recommendations and set January 20, 2009 as the Public Hearing date. 
Arndt: Moves to set January 20, 2009 as a Public Hearing date on Sultan Municipal Code Chapter 17.08, Flood Damage Prevention., 2nd by Harris, all in favor, all ayes. 

Linth: On the Field Inspection report cases it refers to 11 specific cases cited requesting documentation, what was used as the criteria?

Martin:  Any structures being constructed or significantly modified in a flood plain are under the jurisdiction of this code.  Need to provide initial input with the occupancy floor and it’s elevation as related to the flood plain. After construction it then needs to be certified by a surveyor confirming the occupancy floor is above the flood plain and a certification to that effect for Certificate of Occupancy. 
A-4 Election of Officers:
Arndt:  Nominates Frank as Chairman, 2nd Harris, and Harris recommends Arndt co-chair 2nd by Shaw, all in favor, all ayes. 

STAFF PRESENTATIONS and DISCUSSION BY BOARD: 
D-1: Presentation and Discussion of FEMA Flood Re-study of Skykomish-Sultan River Flood Zone:
Knight: Gives an overview and update on the efforts to coordinate with Snohomish

County, FEMA and the Public Utility District #1 (PUD) to understand the FEMA Flood Restudy and address Sultan’s concerns. Also discusses with the Planning Board the information received from Snohomish County regarding the FEMA Flood Restudy. PB members are given numerous documents to review during this discussion pertaining to the issues. Snohomish County staff presented an update on the FEMA Flood Restudy of the Skykomish and Sultan Rivers to the City Council and Planning Board at the joint meeting on November 18, 2008. One of the primary concerns by FEMA under Guidelines and Specifications for Flood Hazard (Attachment A) not to include the storage provided by the Culmback Dam and Spada Lake when calculating the 100-year flood flows on the Sultan River. This decision will have a major impact on the Sultan community. From a long-term (10-20 years) perspective it is likely flood regulations will become restrictive to the point of choking off development in Sultan’s historic business district. Now is the time to begin a conversation within the community about the long term viability of Sultan’s historic business district. In the meantime, staff will continue to work with Snohomish County, PUD and FEMA to recognize the important flood storage provided by Spada Lake and reduce to the lowest level possible the flood insurance premiums paid by Sultan residents. The City will need to contract with a hydrologic consultant to review the restudy report and represent Sultan’s interests in the future. This is an unfunded budget item and will need to be discussed with the City Council. Costs could be as high as $15,000.

PUBLIC COMMENTS ON AGENDA ITEMS ONLY:

Josie Fallgatter: Thanks the Planning Board for cleaning up the public participation process in the Comp Plan.
This portion of the meeting concluded at 2130 hours. Secretary Excused
PLANNING BOARD EDUCATION & DEVELOPMENT:
E-1: American Planning Association (APA) slide show: “Introduction to the Planning

Commission, Part Two.”
Meeting adjourned at: 10:20 PM

SULTAN CITY COUNCIL

AGENDA ITEM COVER SHEET

ITEM NO:
A-1
DATE:

January 22, 2009

SUBJECT:

First reading of Ordinance 1015-09, an Amendment to Sultan Municipal Code Section 16.134 to contain the Public Participation Policies for Comprehensive Plan and Development Regulations

CONTACT PERSON:
Robert Martin, Community Development Director

ISSUE:  Consider public input received at Public Hearing (Agenda Item H-1), input received by the Planning Board at its January 6th Meeting, and recommendation from the Planning Board at its January 6th Meeting.
ACTION:  Move for First Reading of Ordinance 1015-09, amending Sultan Municipal Code (SMC) to codify the Public Participation Policies at Chapter 16.134.

ALTERNATIVES:

After consideration of the proposal and the public input, the Council may determine to:

1. Adopt the Public Participation Policies as recommended by the Planning Board.

2. Amend the current Planning Board Draft prior to adoption.

3. Direct Staff to modify the proposed plan and return for further consideration.

RECOMMENDATION:
Staff recommends making any changes desired by the Council and move to adopt Ordinance 1015-09, an Ordinance amending Sultan Municipal Code Chapter 16.134 to codify the City of Sultan Public Participation and Notice Procedures for Amendments to the Comprehensive Plan, Comprehensive Plan Elements, and Development Regulations.
ATTACHMENTS:

See Agenda Item H-1 for “Draft of the Public Participation Policies”

Attachment A:  Ordinance 1015-09

CITY OF SULTAN


WASHINGTON

ADVANCE \D 5.75
ORDINANCE NO.       
____________________________________________________________________________________



AN ORDINANCE OF THE CITY OF SULTAN, WASHINGTON,                            ; PROVIDING FOR SEVERABILITY; AND ESTABLISHING AN EFFECTIVE DATE

____________________________________________________________________________________


WHEREAS,  The City of Sultan, is planning under the Growth Management Act of the State of Washington, and

WHEREAS, Citizen involvement is the basis for development of Plans and Development Regulations under the Growth Management Act, and

WHEREAS, RCW 36.70A.035 provides a framework for public notice and public participation in the local planning process, and 

WHEREAS, the City of Sultan is preparing for the 2011 update cycle of its Comprehensive Plan and Development Regulations, and

WHEREAS, it is the intent of the City Council to have a clearly stated, effective, and legally supported citizen involvement program adopted and published prior to commencing updating of the Comprehensive Plan and its supporting documents, and

WHEREAS, the City of Sultan Planning Board and City Council, in joint session on November 18, 2008, discussed a staff draft of Public Participation Policies for Amendment of the Comprehensive Plan and Development Regulations, and

WHEREAS, the Planning Board considered the staff draft at its regular meeting of December 16, 2008, and made certain changes to the draft, and scheduled a public hearing on the draft for January 6, 2009, and 

WHEREAS, the Planning Board held a public hearing on the Planning Commission draft at its regular meeting of January 6, 2009, and

WHEREAS, the Planning Board took public testimony and considered that testimony and additional staff input on the draft, and

WHEREAS, the Planning Board adopted a motion to recommend adoption of the Public Participation Policies by the City Council, and

WHEREAS, the City Council, at its regular meeting of January 6, 2009, set January 22, 2009 as the date for a public hearing on the Public Participation Policies, and 

WHEREAS, the City Council held a public hearing at its regular meeting of January 22, 2009 and has considered input received at that hearing, and the recommendation of the Planning Board and the public input received at the public hearing of the Planning Board,


NOW, THEREFORE, THE CITY COUNCIL OF THE CITY OF SULTAN, WASHINGTON, DO ORDAIN AS FOLLOWS:


Section 1.  The City of Sultan PUBLIC PARTICIPATION AND NOTICE PROCEDURES FOR AMENDMENTS TO THE COMPREHENSIVE PLAN, COMPREHENSIVE PLAN ELEMENTS, AND DEVELOPMENT REGULATIONS  is hereby adopted.
Section 2. Sultan Municipal Code Chapter 16.134  is amended as follows (Attachment A).

Section 3.  Severability.  Should any section, paragraph, sentence, clause or phrase of this Ordinance, or its application to any person or circumstance, be declared unconstitutional or otherwise invalid for any reason, or should any portion of this Ordinance be pre-empted by state or federal law or regulation, such decision or pre-emption shall not affect the validity of the remaining portions of this Ordinance or its application to other persons or circumstances.


Section 4.  Effective Date.  This Ordinance shall be published in the official newspaper of the City, and shall take effect and be in full force five (5) days after the date of publication.

ADOPTED BY THE CITY COUNCIL AT A REGULAR MEETING THEREOF ON THE _____DAY OF __________, 2008.








CITY OF SULTAN








______________________________








Carolyn Eslick, Mayor

ATTEST/AUTHENTICATED:

______________________________

Laura Koenig, City Clerk

Approved as to form:

______________________________

Margaret J. King, City Attorney

Passed by the City Council:

Date of Publication:

Effective Date:

SULTAN CITY COUNCIL

AGENDA ITEM COVER SHEET

ITEM NO:

PH-2
DATE:  

January 22, 2009
SUBJECT:

Public Hearing - Franchise Agreement with Iron Goat Networks LLC.
CONTACT PERSON:  Deborah Knight, City Administrator



ISSUE:
The issue before the City Council is to continue the public hearing noticed for December 11, 2008 to consider granting a non-exclusive franchise to Iron Goat Networks LLC (Iron Goat) to use City streets and public rights-of-way for operating and maintaining a dark fiber network.  The proposal and application documents are provided in Attachment A.  

In conducting the public hearing, the City Council may consider:

A. That the public will be benefited by granting a franchise agreement to Iron Goat Networks.

B. That Iron Goat Networks has the requisite financial and technical resources and capabilities to build, operate and maintain a dark fiber network in the area;

C. That Iron Goat Networks has no conflicting interested, either financial or commercial which will be contrary to the interests of the City;

D. That Iron Goat Networks is capable of complying with all relevant federal, state, and local regulations pertaining to the construction, operation and maintenance of the facilities and systems incorporated in its application for a franchise.  

STAFF RECOMMENDATION:
Hold a public hearing to take citizen comment on granting a five-year (5-year) non-exclusive franchise agreement to Iron Goat Networks to use City streets and public rights-of-way for operating and maintaining a dark fiber network.  
Following the public hearing, Staff will schedule an action item for February 12, 2009 for Council consideration.  

DISUCSSION:

Iron Goat Networks submitted its application for a franchise in January 2008.  Through a series of City staff errors and miscommunications, it has taken much longer than necessary to process the application.  City staff apologize to Iron Goat Networks for the delay in processing their application.

The draft franchise submitted with the request to set the public hearing on November 13, 2008 was based on a template agreement between Iron Goat and Snohomish County.  

After carefully reviewing the proposed Snohomish County template, city staff and the city attorney realized the Snohomish County template was not as rigorous as the City’s franchise with Comcast.  This could potentially create some difficulties with Comcast under Section 2.5 (Competitive Equity) of the City’s recently negotiated franchise with Comcast.

Following the November 13, 2008 Council meeting, City staff returned to Iron Goat to discuss using the Comcast franchise as the template.  The public hearing was set and noticed for December 11, 2008.  The public hearing was opened and by a motion of the Council continued until city staff and Iron Goat could continue negotiations.  

The franchise currently under consideration is a “dark fiber” franchise template provided by the City attorney and is not based on the Comcast template.  Modifications to the template are outlined in Attachment B. 

Following the public hearing, City staff will work with Iron Goat to resolve remaining issues.  

FISCAL IMPACT:
In return for allowing Iron Goat Networks to utilize public right-of-way to operate a dark fiber network, the City will collect, as general compensation during each year of this Franchise, a franchise fee consisting of five-percent (5%) of Iron Goat Networks’ gross revenue for services rendered to customers within the areas of the city roads covered by this franchise (the “Franchise area”).

The City Council has the authority to modify, by ordinance, the five percent (5%) of gross revenue fee at any time that the City Council chooses to do so during the life of this franchise.  

The actual franchise fees that may be paid to the City are unknown until the system is constructed.  Franchise fees are due annually.  

ALTERNATIVES:

Continue the public hearing to consider granting a 5-year non-exclusive franchise to Iron Goat Networks LLC (Iron Goat Networks) to use City streets and public rights-of-way for operating and maintaining a dark fiber network.  

This alternative introduces the proposed franchise agreement and moves the agreement forward for public consideration and Council action.  City staff and Iron Goat Networks have worked together since January 2, 2008 to develop a franchise agreement acceptable to both parties.  

RECOMMENDED ACTION:  

Hold a public hearing to take citizen comment on granting a five-year non-exclusive franchise agreement to Iron Goat Networks to use City streets and public rights-of-way for operating and maintaining a dark fiber system.  
ATTACHMENTS:

A. Proposal and application documentation

B. Proposed Modifications to franchise template

C. Ordinance No. xxx-08 Granting  a Franchise to Iron Goat Networks

Attachment A – Franchise Application



Attachment B - Proposed Modifications to Franchise Template
	Section
	Staff Recommendation
	Iron Goat 


	2.2 Services


	Iron Goat will define services as set forth in the 2008 application (Attachment A)
	Support staff recommendation

	4.3.2 Term

The term of this Franchise shall commence on the Effective Date and shall continue in full force and effect for a period of  five (5) years, unless sooner terminated, revoked or rendered void.  No more than 180 days prior to expiration, the Parties may mutually agree in writing to extend the term of this Franchise for an additional two (2) year term upon the same terms and conditions as provided herein.  The City Mayor is authorized to execute such an extension on behalf of the City without further action or approval by the City Council.  
	Provides for a five-year term with an additional two-year term upon the same terms and conditions without future action or approval by the Council
	Support staff recommendation

	5.2 Environmental Indemnity
Exhibit C to the Franchise
	As negotiated by the Parties to provide adequate coverage for the Grantee and the City for any risks that be encountered.


	Support staff recommendation

	5.3 Insurance Requirements

Exhibit D to the Franchise


	Minimum standard contract requirements for public works projects
	Reviewing recommendations at time of agenda cover publication


Attachment B - Proposed Modifications to Franchise Template
	Section
	Staff Recommendation
	Iron Goat 


	5.4  Financial Security – Exhibit E to the Franchise
Performance Bond. The Grantee shall provide a performance bond to ensure Grantee’s faithful performance of any and all of the terms and conditions of this Franchise.  The Franchise performance bond shall be in the amount of twenty-five thousand dollars ($25,000).

The following issues are under discussion with Iron Goat and may or may not be included in the final agreement:

Cash Security/ Letter of Credit

Restoration Bond

Security Fund
	The performance bond is to ensure the Grantee’s faithful performance of all of the terms and conditions of the franchise.  While Iron Goat’s bonds with PUD cover pole attachments, there are other provisions of the franchise between the City and Iron Goat such as payment of franchise fees and meeting FCC standards which are not covered by Iron Goat’s bond with PUD.  

City staff recommend a separate bond between the City and Iron Goat.
	Previous comment
We currently have an outstanding bond with the PUD #1 of Snohomish County covering any and all attachments to PUD owned poles. We feel that this bond and any additional bonding that PUD requires of us should cover any irregularity that may crop up. Because we are not going underground, and PUD is VERY strict with placement on their poles, the City is well protected.

	5.8.1 Franchise Fees

In return for allowing Iron Goat Networks to utilize public right-of-way and provide cable service to citizens, the City will collect, as general compensation during each year of this Franchise, a franchise fee consisting of five-percent (5%) of Iron Goat Networks’ gross revenue for services rendered to customers within the areas of the city roads covered by this franchise (the “Franchise area”).


	5% franchise fees on gross revenues for services rendered to customers.  
	Support staff recommendation


Attachment B - Proposed Modifications to Franchise Template
	Section
	Staff Recommendation
	Iron Goat 


	5.8.11 Overdue Payments


	City agrees to match the current interest charged by Iron Goat to the City of Sultan as an Iron Goat customer.  
	Support recommendation

	6.1.3 Mediation
	The parties agree to use Snohomish County Dispute Resolution Center to mediate unresolved disputes.  Mediation will commence as soon as possible.
	Support recommendation


Attachment C – Draft Franchise Agreement

`











CITY OF SULTAN, WASHINGTON
ADVANCE \D 5.75ORDINANCE NO. ___

________________________________________________________________

AN ORDINANCE OF THE CITY OF SULTAN, WASHINGTON, GRANTING A NONEXCLUSIVE DARK FIBER FRANCHISE TO IRON GOAT NETWORKS, LLC; PROVIDING FOR SEVERABILITY; AND ESTABLISHING AN EFFECTIVE DATE

________________________________________________________________


WHEREAS the Public Rights-of-Way within the City of Sultan (“City”) belong to the public and are built and maintained at public expense for the use of the general public, the primary purpose of which is public travel, and must be managed and controlled consistent with that intent, and


WHEREAS the use of Public Rights-of-Way for uses unrelated to public travel, such as water mains, gas pipes, pipelines, dark fiber and cable facilities, is secondary and subordinate to the primary use for travel; such secondary use is permissible only when not inconsistent with the primary purpose of the establishment of such Public Rights-of-Way; and, such use as a place of private business or as a main instrumentality of private business is accorded in most instances as a mere privilege under state law and there is no inherent right in a private individual to conduct private business in the public streets, and


WHEREAS the City supports efforts to establish an open, competitive marketplace for Telecommunications and dark fiber services and promotes and encourages competition for voice, data, and video programming services that make the latest and best technology available and keep service prices affordable for all City residents and businesses; and


WHEREAS the requirement of a performance bond or security fund ensures that work done in the Public Rights-of-Way complies with or can be made to comply with requirements that ensure public safety and limit liability of the City, and


WHEREAS Insurance and indemnity requirements protect the City from monetary loss in the event of City liability due to acts of the secondary users of the Public Rights-of-Way; the City should not be exposed to liability of any kind as a result of the presence in the Public Rights-of-Way of the facilities of secondary users because the secondary user controls the design, construction, and installation of those facilities, profits from use of those facilities, is better suited and positioned to protect against such harms, and, but for the existence of those facilities, no injury would have occurred, and


WHEREAS the City has a substantial government interest in knowing the identity of those persons with facilities in its Public Rights-of-Way so that it may, among other things, provide notice of hazardous or defective conditions, violations of regulatory or contractual requirements, joint trenching opportunities, relocation requirements for public or private improvements, identify locations of facilities, or identify the proper Parties in the event of litigation, and


WHEREAS the City has a substantial government interest in requiring notice and approval of a transfer of the rights, duties, and obligations of those persons Franchised to be in the Public Rights-of-Way to ensure that the City does not lose any legal rights or protection as a result of the transfer, to ensure that such persons are aware of and agree to comply with all rights, duties, and obligations previously agreed to, to ensure that companies do not simply transfer agreements to avoid complying with regulatory or contractual requirements, and to ensure that the City has accurate contact information for the operator of the facilities in the Public Rights-of-Way in the event of an emergency, and


WHEREAS the increasing demand for use of Public Rights-of-Way is causing, and will continue to cause, local governments to expand management services and responsibilities which includes more frequent inspections, repairs, and re‑paving, sophisticated mapping technologies and systems and increased personnel, and

WHEREAS the Recovery of administrative costs incurred by the City in preparing, considering, awarding authorization to use or construct or install facilities within the Public Rights-of-Way is a cost of regulation and management of the Public Rights-of-Way and is authorized under state and federal law, and


WHEREAS Iron Goat Networks (“Iron Goat”) has made application to the City of Sultan for a telecommunications franchise to provide dark fiber services using the Public Rights-of-Way, and


WHEREAS, based on representations and information provided by Iron Goat, and in response to its request for the grant of a franchise, the City Council has determined that the grant of a nonexclusive franchise, on the terms and conditions herein and subject to applicable law, are consistent with the public interest; and 


WHEREAS, the Revised Code of Washington (RCW) authorizes the City to grant and regulate nonexclusive franchises, for the use of public streets, right-of-ways and other public property;


NOW, THEREFORE, THE CITY COUNCIL OF THE CITY OF SULTAN; WASHINGTON, DO ORDAIN AS FOLLOWS:
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ARTICLE 1.  
Definitions  


Except as provided at Section 3.7 herein (order of precedence), for the purposes of this Franchise and the Exhibits attached hereto, the following terms, phrases, words and their derivations where capitalized shall have the meanings given herein.  Words not defined herein shall have the meaning given in Title 5 of the Sultan Municipal Code.  Words not defined herein or in Title 5 of the Sultan Municipal Code, shall have the meaning given pursuant to such federal statutes, rules, or regulations that apply to and regulate the services provided by the Franchisee.  Words not otherwise defined, shall be given their common and ordinary meaning.  When not inconsistent with the context, words used in the present tense include the future, words in the plural include the singular, and words in the singular include the plural.  The word “shall” is always mandatory and not merely directory.  References to governmental entities (whether persons or entities) refer to those entities or their successors in authority.  If specific provisions of law, regulation or rule referred to herein be renumbered, then the reference shall be read to refer to the renumbered provision.  


“Affiliate” when used in connection with Franchisee means any Person who owns or controls, is owned or controlled by, or is under common ownership or control with Grantee.

“Breach” shall mean any failure of a Party to keep, observe, or perform any of its duties or obligations under this Franchise.  

“City” shall mean the City of Sultan a Code City, operating under the laws of the state of Washington.

“Construct” shall mean to construct, reconstruct, install, reinstall, align, realign, locate, relocate, adjust, affix, attach, remove, or support.

 “Corrective Action” shall mean a Party undertaking action as provided in this Franchise to perform a duty or obligation that the other Party is obligated to but has failed to perform.  

“Dark Fiber” or unlit fiber shall mean an optical fiber network that is not actively used (i.e.; without Franchisee providing any optical or electronic signaling in the fiber path) but is available as extra capacity. The customer is responsible for adding the necessary components of a transmission system at both ends to make the fiber functional.
“Design Document(s)” shall mean the plans and specifications for the Construction of the Facilities illustrating and describing the refinement of the design of the Utility System Facilities to be Constructed, establishing the scope, relationship, forms, size and appearance of the Facilities by means of plans, sections and elevations, typical construction details, location, alignment, materials, and equipment layouts.  The Design Documents shall include specifications that identify utilities, major material and systems, Public Right-of-Way improvements, restoration and repair, and establish in general their quality levels.

“100% Design Submittal” means a Design Document upon which Franchisee’s contractors will rely in constructing the Utility System Facilities.

 “Direct Costs” shall mean and include all costs and expenses to the City directly related to a particular activity or activities, including by way of example: 

 
i.
All costs and expenses of materials, equipment, supplies, utilities, consumables, goods and other items used or incorporated in connection with and in furtherance of such activity or activities and any taxes, insurance, and interest expenses related thereto, including costs for crews and equipment;


ii.
All costs and expenses of labor inclusive of payroll benefits, non-productive time and overhead for each of the labor classifications of the employees performing work for the activity and determined in accordance with the City’s ordinary governmental accounting procedures; and,


iii. 
All costs and expenses to the city for any work by consultants or contractors to the extent performing work for a particular activity or activities, including by way of example and not limitation, engineering and legal services.

“Development Permit” shall mean and refer to a project permit as that term is defined at RCW 36.70B.020.

“Dispute” shall mean a question or controversy that arises between the Parties concerning the observance, performance, interpretation or implementation of any of the terms, provisions, or conditions contained in this Franchise or the rights or obligations of either Party under this Franchise.

“Effective Date” shall mean and refer to that term as it is defined at Section 4.3 herein.

“Emergency” shall mean and refer to a sudden condition or set of circumstances that, (a) significantly disrupts or interrupts the operation of Facilities in the Public Rights-of-Way and Franchisee’s ability to continue to provide services if immediate action is not taken, or (b) presents an imminent threat of harm to persons or property if immediate action is not taken. 

"Environmental Law(s)" means any federal, state or local statute, regulation, code, rule, ordinance, order, judgment, decree, injunction or common law pertaining in any way to the protection of human health or the environment, including without limitation, the Resource Conservation and Recovery Act, the Comprehensive Environmental Response, Compensation and Liability Act, the Toxic Substances Control Act, and any similar or comparable state or local law.  

“Facility” or “Facilities” means any part or all of the facilities, equipment and appurtenances of Franchisee whether underground or overhead and located within the Public Right-of-Way as part of the Franchisee’s Utility System, including but not limited to, conduit, case, pipe, line, fiber, cabling, equipment, equipment cabinets and shelters, vaults, generators, conductors, poles, carriers, drains, vents, guy wires, encasements, sleeves, valves, wires, supports, foundations, towers, anchors, transmitters, receivers, antennas, and signage.  

 “Franchise” shall mean the grant, once accepted, giving general permission to the Franchisee to enter into and upon the Public Rights-of-Way and to use and occupy the same for the purposes authorized herein, all pursuant and subject to the terms and conditions of the Franchise Ordinance.  

“Franchisee” shall mean ** and any of its Affiliates.  

 “Franchise Ordinance” shall mean this Ordinance setting forth the terms and conditions upon which the Franchisee shall be granted a Franchise.  

“Franchise Area” shall mean collectively or individually the Public Rights-of-Way located within the City limits of Sultan as exist upon acceptance of this franchise.    

"Hazardous Substance" means any hazardous, toxic, radioactive or infectious substance, material or waste as defined, listed or regulated under any Environmental Law, and any element, compound, mixture, solution, particle, or substance, which presents danger or potential danger for damage or injury to health, welfare, or to the environment, including, but not limited to: those substances which are inherently or potentially radioactive, explosive, ignitable, corrosive, reactive, carcinogenic, or toxic; those substances which have been recognized as dangerous or potentially dangerous to health, welfare, or to the environment by any federal, municipal, state, City, or other governmental or quasi‑governmental authority, and/or any department or agency thereof; those substances which use, or have its a component thereof or therein, asbestos or lead‑based paint; and petroleum oil and any of its fractions.

“Law(s)” shall mean all present and future applicable laws, ordinances, rules, regulations, resolutions, Franchises, authorizations, environmental standards, orders, decrees and requirements of all federal, state, City and municipal governments, the departments, bureaus or commissions thereof, authorities, boards or officers, any national or local board of fire underwriters, or any other body or bodies exercising similar functions having or acquiring jurisdiction over all or any part of the Facilities, including the City acting in its governmental capacity, or other requirements.  References to Laws shall be interpreted broadly to cover government actions, however nominated, and include laws, ordinances and regulations now in force or hereinafter enacted or amended. 

“Legal action” for purposes of this Franchise shall mean filing a lawsuit or invoking the right to Arbitration.  

“Material Breach” shall mean any of the following circumstances:

· Breach of a Party’s obligation to defend or indemnify the other Party;

· If a Party attempts to evade any material provision of this Franchise or engages in any fraud or deceit upon the other Party;

· If Franchisee becomes insolvent, or if there is an assignment for the benefit of Franchisee’s creditors;

· If Franchisee fails to provide or maintain the insurance, bonds, cash deposit or other security required by this Franchise;

· A bad faith Breach;

· A Transfer in violation of Section 2.7 (Transfer);

· Breach of Section 3.5 (Subsequent Action);

· Breach of Section 6.1 (Dispute Avoidance);

· Breach of Section 7.14 (Abandonment); 

· Any Breach that cannot practicably be cured; or

· Any non-material breach that is not cured as required pursuant to Section 6.3 herein.  

“Non-Material Breach” means any breach that does not constitute a Material Breach.

 “Noticed Party” shall mean the Party in receipt of notice that it is in Breach.  “Person” means and includes any individual, corporation, partnership, association, joint-stock-company, limited liability company, political subdivision, public corporation, taxing districts, trust, or any other legal entity, but not the City or any Person under contract with the City to perform work in the Public Rights-of-Way.

“Party(ies)” shall mean either the City or the Franchisee or both.

“Public Rights-of-Way” means the surface of, and the space above and below, any public street, highway, freeway, bridge, land path, alley, court, boulevard, sidewalk, way, lane, public way, drive, circle or other public right-of-way, including, any easement now or hereafter held by the City within the corporate boundaries of the City as now or hereafter constituted for the purpose of public travel, and over which the City has authority to grant permits, licenses or franchises for use thereof, or has regulatory authority thereover, excluding railroad rights‑of‑way, airports, harbor areas, buildings, parks, poles, conduits, and excluding such similar facilities or property owned, maintained or leased by the City in its governmental or proprietary capacity or as an operator of a utility.  

“Public Works Director” means and refers to the Public Works Director for the City or his or her designee or such officer or person who has been assigned the duties of public works director or his or her designee. 

“Remedy”, “Remediate” and “Remedial Action” shall have the same meaning as these are given under the Model Toxics Control Act (Chapter 70.105D RCW) and its implementing regulations at Chapter 173-340 WAC.   
 “Service” shall mean the service or services authorized to be provided by the Franchisee under the terms and conditions of this Franchise.

“Transfer” shall mean any transaction in which all or a portion of the Utility System is sold, leased or assigned (except a sale or transfer that results in removal of a particular portion of the Utility System from the Public Rights-of-Way); or the rights and/or obligations held by the Franchisee under the Franchise are transferred, sold, assigned, or leased, in whole or in part, directly or indirectly, to another Person.  A transfer of control of an operator shall not constitute a transfer as long as the same person continues to hold the Franchise both before and after the transfer of control.  


“Regulatory Permit” means a permit issued under the regulatory authority of the City that provides specific requirements and conditions for Work to Construct Facilities within the Public Rights-of-Way and includes by way of example and not limitation, a work order permit, a construction permit, building permit, street cut permit, a barricade permit, a street closure permit, an excavation permit, and clearing and grading permit.  

“Utility System” shall mean collectively the Facilities that together with other facilities, appurtenances and equipment of Franchisee or other Persons are used to provide a service or services whether or not such service is provided to the public.  Service shall include the provisioning of Dark Fiber.

“Work” shall mean any and all activities of the Franchisee, or its officers, directors, employees, agents, contractors, subcontractors, volunteers, invitees, or licensees, within the Public Rights-of-Way to Construct the Facilities.

ARTICLE 2.  Franchise Grant
2.1
Public Right-of-Way Use Authorized. Subject to the terms and conditions of this Franchise, the City hereby grants to Franchisee a nonexclusive Franchise authorizing the Franchisee to Construct and operate its Utility System in, along, among, upon, across, above, over, and under the Public Rights-of-Ways located within the Franchise Area. 

2.2
Authorized Services.  The grant given herein expressly authorizes Franchisee to use the Public Rights-of-Way to provide a dark fiber network by installing overhead and underground copper and fiber cable as appropriate.  

This authorization is limited and is not intended nor shall it be construed as granting Franchisee or any other Person the right, duty or privilege to use its Facilities or the Public Rights-of-Way to provide services not specifically authorized therein.  This Franchise shall not be interpreted to prevent the City from lawfully imposing additional conditions, including additional compensation conditions for use of the Public Rights-of-Way, should Franchisee provide service other than service specifically authorized herein.    However, this Franchise shall not be read as a concession by the Franchisee that it needs authorization to provide any services not otherwise authorized herein.


2.3
No rights shall pass to Franchisee by implication.  No rights shall pass to the Franchisee by implication.  Without limiting the foregoing and by way of example, this Franchise shall not include or be a substitute for:


2.3.1
Any other authorization required for the privilege of transacting and carrying on a business within the City that may be awfully required by the Laws of the City;


2.3.2
Any agreement or authorization required by the City for Public Rights-of-Way users in connection with operations on or in Public Rights-of-Way or public property including, by way of example and not limitation, a regulatory permit; or


2.3.3
Any licenses, leases, easements or other agreements for occupying any other property or infrastructure of the City or other Persons to which access is not specifically granted by this Franchise including, without limitation, agreements for placing devices on poles, light standards, in conduits, in vaults, in or on pipelines, or in or on other structures or public buildings.


2.3.4
Any permits or other authorizations that may be required under the land use code and development regulations of the City for the construction of Facilities within a particular zoning district in the City, including by way of example and not limitation, a conditional use permit or a variance. 

2.4

Interest in the Public Right-of-Way.  This Franchise shall not operate or be construed to convey title, equitable or legal, in the Public Rights-of-Way.  No reference herein to a Public Right‑of‑Way shall be deemed to be a representation or guarantee by the City that its interest, or other right to control the use of such Public Right‑of‑Way, is sufficient to grant its use for such purposes.  This Franchise shall be deemed to grant no more than those rights which the City may have the undisputed right and power to give. The grant given herein does not confer rights other than as expressly provided in the grant hereof and is subject to the limitations in applicable Law.  Such right may not be subdivided or subleased to a person other than the Franchisee.  

Franchisee acknowledges that, where City has an ownership interest in a Franchise Area, that ownership interest may be a determinable fee, a public right of way dedication, or a right of way easement, which may terminate when City either: (i) ceases to use that Public Right-of-Way for Public Right-of-Way purposes; or (ii) uses such Public Right-of-Way for purposes found to be inconsistent with use of the Public Right-of-Way for Public Right-of-Way purposes, and that in such circumstances, City’s right to franchise or grant the use of any such public right-of-way, or rights under any franchise of any such Public Right-of-Way, may be subject to termination as of the date the circumstances set forth in either (i) or (ii) above, first arise (unless Franchisee improves the quality of title to the applicable Franchise Area, or acquiring additional property interests from other Persons).  

Franchisee also acknowledges that, where City has ownership rights, those ownership rights may terminate for other reasons, such as a street vacation.  Franchisee further acknowledges that Franchisee’s rights under this Franchise as to any Franchise Area, are subject and subordinate to all outstanding rights and encumbrances on City’s Public Rights-of-Way, and any easements, other Franchise Agreements, licenses, permits or agreements in effect on or before the Effective Date; City therefore grants to Franchisee no more right, title and interest in any Public Right-of-Way than the City holds in such Public Rights-of-Way at the time of grant, and Franchisee hereby releases City from any and all liability, cost, loss, damage or expense in connection with any claims that City lacked sufficient legal title or other authority to convey the rights described herein.  In case of eviction of Franchisee or Franchisee’s contractors by anyone owning or claiming title to, or any interest in the Franchise Area, City shall not be liable to Franchisee or Franchisee’s Contractors for any costs, losses or damages of any Party. 
CITY DOES NOT WARRANT ITS TITLE OR PROPERTY INTEREST IN OR TO ANY FRANCHISE AREA NOR UNDERTAKE TO DEFEND Franchisee IN THE PEACEABLE POSSESSION OR USE THEREOF.  NO COVENANT OF QUIET ENJOYMENT IS MADE.  
2.5
Condition of Franchise Area.  Franchisee has inspected or will inspect each applicable Franchise Area, and enters upon each such Franchise Area with knowledge of its physical condition and the danger inherent in operations conducted in, on or near any Franchise Area.  Franchisee ACCEPTS THE FRANCHISE AREA IN AN "AS-IS WITH ALL FAULTS" BASIS WITH ANY AND ALL PATENT AND LATENT DEFECTS AND IS NOT RELYING ON ANY REPRESENTATION OR WARRANTIES, EXPRESS OR IMPLIED, OF ANY KIND WHATSOEVER FROM THE CITY AS TO ANY MATTERS CONCERNING THE FRANCHISE AREA, including, but not limited to the physical condition of the Franchise Area; zoning status; presence and location of existing utilities; operating history; compliance by the Franchise Area with Environmental Laws or other Laws and other requirements applicable to the Franchise Area; the presence of any Hazardous Substances or wetlands, asbestos, or other environmental conditions in, on, under, or in proximity to the Franchise Area; the condition or existence of any of the above ground or underground structures or improvements, including tanks and transformers in, on or under the Franchise Area; the condition of title to the Franchise Area, and the leases, easements, Franchises, orders, licensees, or other agreements, affecting the Franchise Area (collectively, the “Condition of the Franchise Area”).  

Franchisee represents and warrants to the City that nether the Franchisee nor its contractors or subcontractors have relied and will not rely on, and the City is not liable for or bound by, any warranties, guaranties, statements, representations or information pertaining to the Condition of the Franchise Area or relating thereto made or furnished by the City, or any agent representing or purporting to represent the City, to whomever made or given, directly or indirectly, orally or in writing.  CITY HEREBY DISCLAIMS ANY REPRESENTATION OR WARRANTY, WHETHER EXPRESS OR IMPLIED, AS TO THE DESIGN OR CONDITION OF THE FRANCHISE AREA, ITS MERCHANTABILITY OR FITNESS FOR ANY PARTICULAR PURPOSE, THE QUALITY OF THE MATERIAL OR WORKMANSHIP OF the Public Right-of-Way, OR THE CONFORMITY OF ANY part of the Public Right-of-Way TO ITS INTENDED USES.  CITY SHALL NOT BE RESPONSIBLE TO Franchisee OR ANY OF Franchisee’S CONTRACTORS FOR ANY DAMAGES RELATING TO THE DESIGN, CONDITION, QUALITY, SAFETY, MERCHANTABILITY OR FITNESS FOR ANY PARTICULAR PURPOSE OF ANY part of the Public Right-of-Way PRESENT ON OR CONSTITUTING ANY FRANCHISE AREA, OR THE CONFORMITY OF ANY SUCH PROPERTY TO ITS INTENDED USES. 

2.6
Franchise Nonexclusive.  This Franchise shall be nonexclusive.  Subject to the terms and conditions herein, the City may at any time grant authorization to others to use the Public Rights-of-Way for any lawful purpose. 
2.7
Transfer.  Franchisee may Transfer this Franchise after prior written notice to the City and Transferee’s written commitment, in substantially the form of the agreement attached hereto as Exhibit “A”, delivered to the City, that transferee(s) shall thereafter be responsible for all obligations of Franchisee with respect to the Franchise and guaranteeing performance under the terms and conditions of the Franchise and that transferees will be bound by all the conditions of the Franchise and will assume all the obligations of its predecessor.  Such a Transfer shall relieve the Franchisee of any further obligations under the Franchise, including any obligations not fulfilled by Franchisee’s Transferee; provided that, the Transfer shall not in any respect relieve the Franchisee, or any of its successors in interest, of responsibility for acts or omissions, known or unknown, or the consequences thereof, which acts or omissions occur prior to the time of the Transfer.  This Franchise may not be Transferred without filing or establishing with the City the insurance certificates, security fund and performance bond as required pursuant to this franchise and paying all Direct Costs to the City related to the Transfer.

Notwithstanding the foregoing, notice to the City shall not be required for a mortgage, hypothecation or an assignment of Franchisee’s interest in the Franchise in order to secure indebtedness. 


Franchisee may, without the prior written notice to the City: (i) lease the Utility System, or any portion thereof, to another Person; (ii) grant an Indefeasible Right of User Interest in the Utility System, or any portion thereof, to another Person; or (iii) offer or provide capacity or bandwidth in its Utility System to another Person; provided that, Franchisee at all times retains exclusive control over it Utility System and remains responsible for Constructing its Facilities pursuant to the terms and conditions of this Franchise, and provided further that, Franchisee may grant no rights to any such Person that are greater than any rights Franchisee has pursuant to this Franchise; such Persons shall not be construed to be a third-Party beneficiary hereunder; and, no such Person may use the Utility System for any purpose not authorized herein.  

2.8
Street Vacation.  If any Public Right-of-Way or portion thereof used by Franchisee is to be vacated during the term of this Franchise, unless as a condition of such vacation the Franchisee is granted the right to continue its Facilities in the vacated Public Right-of-Way, Franchisee shall, without delay or expense to City, remove its Facilities from such Public Right-of-Way, and restore, repair or reconstruct the Public Right-of-Way where such removal has occurred, and place the Public Right-of-Way in such condition as may be required by the City.  

2.9
Reservation of City Use of Public Right-of-Way.  Nothing in this Franchise shall prevent the City from constructing sewers; grading, changing grade, paving, repairing or altering any Public Right-of-Way; laying down, repairing or removing water mains; or installing conduit or fiber optic cable.
ARTICLE 3.  
Compliance with Laws/Order of Precedence

3.1
Compliance with Laws.  Except as provided herein pursuant to Section 3.3, the Franchisee agrees to comply with all applicable Laws as now or hereafter in effect, and any lawful orders from regulatory agencies or courts with jurisdiction over Franchisee and its Facilities, or over the City and the Public Rights-of-Way.  

3.2  
Police Powers.  Franchisee acknowledges that its rights hereunder are subject to those powers expressly reserved by the City and further are subject to the police powers of the City to adopt and enforce ordinances necessary to protect the health, safety and welfare of the public.  Franchisee agrees to comply with all lawful and applicable general ordinances now or hereafter enacted by the City pursuant to such power.  Such powers include but are not limited to, the right to adopt and enforce applicable zoning, building, permitting and safety ordinances and regulations, the right to adopt and enforce ordinances and regulations relating to equal employment opportunities, and the right to adopt and enforce ordinances and regulations governing work performed in the Public Right-of-Way.  However, this Section 3.2 shall not be read or interpreted as a waiver of any vested rights Franchisee may have or a waiver of any rights Franchisee may have for a Facility that qualifies as a nonconforming use.
3.3

Alteration of Material Terms and Conditions.  Subject to federal and State preemption, the material rights, benefits, obligations or duties as specified in this Franchise may not be unilaterally altered by the City through subsequent amendments to any ordinance, regulation, resolution or other enactment of the City, except within the lawful exercise of the City’s police power.  

3.4
Reservation of Rights/Wavier.  The City shall be vested with the power and right to administer and enforce the requirements of this Franchise and the regulations and requirements of applicable Law, or to delegate that power and right, or any part thereof, to the extent permitted under Law, to any agent in the sole discretion of the City.  The City expressly reserves all of its rights, authority and control arising from any relevant provisions of federal, State or local Laws granting the City rights, authority or control over the Public Rights-of-way or the activities of the Franchisee.  Nothing in this Franchise Agreement shall be deemed to waive the requirements of the various codes and ordinances of the City regarding Franchises, fees to be paid or manner of Construction.  Nothing in this Franchise shall be deemed to waive and Franchisee specifically reserves the right to challenge any City ordinance, regulation or resolution that conflicts with its rights under this Franchise.


3.5
Subsequent Action.  In the event that after this Franchise becomes effective, (a) there is a change in or clarification of the Law which changes, broadens or clarifies the authority or obligations of the City or the Franchisee with respect to any act permitted or authorized under this Franchise, or (b) the State of Washington or any agency thereof or any agency of the Federal government require Franchisee or the City to act in a manner which is inconsistent with any provisions of this Franchise, or (c) any term, article, section, subsection, paragraph, provision, condition, clause, sentence, or other portion of this Franchise, or its application to any person or circumstance, shall be held to be illegal, invalid or unconstitutional for any reason by any court or agency of competent jurisdiction, or (d) because of a change in circumstances, the City or the Franchisee believe that amendments to this Franchise are necessary or appropriate, then the City and the Franchisee agree to enter into good faith negotiations to amend this Franchise so as to enable the City and Franchisee to address, in a manner reasonably acceptable to the City and Franchisee, such change or other development which formed the basis for the negotiations.  The City and Franchisee recognize that the purpose of the negotiations would be to preserve, to the maximum extent consistent with Law, the intent, scope and purpose of this Franchise.

If the terms of this Franchise are materially altered due to changes in or clarifications governing Law or due to agency rule making or other action, then the Parties shall negotiate in good faith to reconstitute this Franchise in a way consistent with then-applicable Law in a form that, to the maximum extent possible, is consistent with the original scope, intent and purpose of the City and Franchisee and preserves the benefits bargained for by each Party.  

3.6  
Change in Form of Government. Any change in the form of government of the City shall not affect the validity of this Franchise. Any governmental unit succeeding the City shall, without the consent of Franchisee, succeed to all of the rights and obligations of the City provided in this Franchise.


3.7
Order of Precedence.  

3.7.1
In the event of a conflict between a provision, term, condition, or requirement of the Municipal Code or City ordinance in effect upon the Effective Date and a provision, term, condition, or requirement of this Franchise, the provision, term, condition, or requirement of the Municipal Code or City ordinance shall control to the extent of such conflict.    

3.7.2
In the event of a conflict between a provision, term, condition, or requirement of the Municipal Code or City ordinance enacted subsequent to the Effective Date and a provision, term, condition, or requirement of this Franchise, the provision, term, condition, or requirement of the Municipal Code or City ordinance shall control, to the extent of the conflict, subject to Sections 3.3 and 3.4 of this Franchise.

Subject to Sections 3.3 and 3.4 of this Franchise, a provision, term, condition, or requirement of this Franchise shall not be considered to be in conflict with a provision, term, condition, or requirement of the Municipal Code or City ordinance solely on the basis that it is more restrictive or burdensome than a provision, term, condition, or requirement of the Municipal Code or City ordinance.
ARTICLE 4.  
Acceptance


4.1
Acceptance.   Within thirty (30) days after the passage and approval of this Franchise by the City Council, this Franchise shall be accepted by Franchisee by filing with the City Clerk during regular business hours, or such other person as may be designated by the City, three originals of this Franchise with its original signed and notarized written acceptance of all of the terms, provisions and conditions of this Franchise in conformance with Exhibit “B”, together with the following, if required herein:



4.1.1
Payment in readily available funds of the administrative costs for issuance of the Franchise in conformance with the requirements of Section 5.8 herein.



4.1.2
Submission of proof of financial security in accordance with Section 5.4 herein.



4.1.3
Payment of the costs of publication of this Franchise Ordinance in conformance with the requirements of Sections 5.8 and 8.18 herein.



4.1.4
Parental Guarantee, if required, in conformance with the requirements of Section 5.5 herein.

In the event that the thirtieth day falls on a Saturday, Sunday or legal holiday during which the City is closed for business, the filing date shall fall on the last business day before such Saturday, Sunday or legal holiday.

4.2
Failure to Timely File Acceptance.   Except as provided in this Section 4.2 below, the failure of Franchisee to timely file its written acceptance shall be deemed a rejection by Franchisee of this Franchise, and this Franchise shall then be void.  In the event that Franchisee timely files its written acceptance but fails to timely comply with the applicable requirements of sections 4.1.1 through 4.1.4, this Franchise shall be voidable in the sole discretion of the Mayor without further action required by the City Council or the consent of the Franchisee.  The Franchise shall be voidable until such time as Franchisee complies with all of the applicable requirements of sections 4.1.1 through 4.1.4.  No opportunity to cure or public hearing is required to void the Franchise pursuant to this Section 4.2 by giving written notice of the Same to Franchisee.   

4.3
Effective Date; Term.  


4.3.1
Effective Date.  Except as provided pursuant to Section 4.2 of this Franchise, the Effective Date of this Ordinance and franchise shall be 12:01 a.m. on the 31st day following passage and approval of this Franchise by the City Council.  This Franchise and the rights, privileges, and authority granted hereunder and the contractual relationship established hereby shall take effect and be in force from and after the Effective Date of this Ordinance for the term hereof.


4.3.2
Term.  The term of this Franchise shall commence on the Effective Date and shall continue in full force and effect for a period of  five (5) years, unless sooner terminated, revoked or rendered void.  No more than 180 days prior to expiration, the Parties may mutually agree in writing to extend the term of this Franchise for an additional two (2) year term upon the same terms and conditions as provided herein.  The City Mayor is authorized to execute such an extension on behalf of the City without further action or approval by the City Council.  
4.4
Effect of Acceptance. By accepting the Franchise the Franchisee: 

4.4.1
Accepts and agrees to comply with and abide by all of the lawful terms and conditions of this Franchise;

4.4.2
Acknowledges and accepts the City's legal right to grant this Franchise;

4.4.3
Agrees that the Franchise was granted pursuant to processes and procedures consistent with applicable Law and that it will not raise any claim to the contrary.

4.4.4
Agrees that no provision, condition or term of the Franchise at the time of the Effective Date was unlawful, unreasonable or arbitrary, void or unenforceable; 

4.4.5
Agrees that it enters into this Franchise freely and voluntarily, without any duress or coercion, after free and full negotiations, after carefully reviewing all of the provisions, conditions and terms of this Franchise Agreement, and after consulting with counsel; 



4.4.6
Acknowledges and agrees that; it has carefully read the terms and conditions of this Franchise; it unconditionally accepts all of the terms and conditions of this Franchise; it unconditionally agrees to abide by the same; it has relied upon its own investigation of all relevant facts; it has had the assistance of counsel; it was not induced to accept a Franchise; and, that this Franchise represents the entire agreement between the Franchisee and the City.  

4.4.7
Guarantees, as a condition of accepting this Grant and exercising the privileges granted by this Franchise, that any Affiliate of the Franchisee offering Service in the Franchise Area, or directly involved in the management or operation of the Facilities in the Franchise Area, will comply with the terms and conditions of this Franchise.



4.4.8
Warrants that Franchisee has full right and authority to enter into and accept this Franchisee in accordance with the terms hereof, and by entering into or performing this Franchise, Franchisee is not in violation of its charter or by-laws, or any law, regulation, or agreement by which it is bound or to which it is subject.



4.4.9
Warrants that acceptance of this Franchise by Franchisee has been duly authorized by all requisite Board action, that the signatories for Franchisee hereto are authorized to sign the Franchise acceptance, and that the joinder or consent of any other party, including a court, trustee, or referee, is not necessary to make valid and effective the execution, delivery, and performance of this Franchise.



4.5
Effect of Expiration/Termination.
Upon expiration or termination of the Franchise without renewal or other authorization, Franchisee shall no longer be authorized to operate the Facilities within the Franchise Area and shall, to the extent it may lawfully do so, cease operation of the Facilities.  Forthwith thereafter, except as provided in this Section, or as otherwise provided by ordinance, Franchisee shall: (1) remove its Facilities from the Public Rights-of-Ways and restore the Public Right-of-Way to such condition as the City may reasonably require all at Franchisee's expense; (2) sell its Facilities to another entity authorized to operate Facilities within the Franchise Area (which may include the City) upon City approval, to the extent the City may lawfully require its approval; or (3) abandon any Facilities in place in the Public Rights-of-Way upon written notice to the City of Franchisee’s intent to so do.  If, within ninety (90) days of the City’s receipt of Franchisee’s notice of abandonment, the City determines that the safety, appearance, or use of the Public Rights-of-Way would be adversely affected, the Facilities specified by the City, and if not specified, all such Facilities must be removed by the Franchisee by a date reasonably specified by the City in light of the amount of work to be performed. In the event of failure by Franchisee properly to perform such work, then the City may, after thirty (30) days written notice to Franchisee, perform the work and collect the actual and reasonable costs thereof.  

Article 5.
PROTECTION OF THE CITY AND PUBLIC


5.1
Limitation of Liability 



5.1.1  Indemnity/Release/Defense.  Except as may be otherwise provided pursuant to section 5.2 of this franchise with respect to environmental liability, TO THE FULLEST EXTENT PERMITTED BY LAW, FRANCHISEE SHALL RELEASE, INDEMNIFY, DEFEND, AND HOLD HARMLESS THE CITY AND THE CITY’S SUCCESSORS, ASSIGNS, LEGAL REPRESENTATIVES, OFFICERS (ELECTED OR APPOINTED), EMPLOYEES, AND AGENTS (COLLECTIVELY, “INDEMNITEES”) FOR, FROM, AND AGAINST ANY AND ALL CLAIMS, LIABILITIES, FINES, PENALTIES, COSTS, DAMAGES, LOSSES, LIENS, CAUSES OF ACTION, SUITS, DEMANDS, JUDGMENTS, AND EXPENSES (INCLUDING, WITHOUT LIMITATION, COURT COSTS, ATTORNEYS’ FEES, AND COSTS OF INVESTIGATION, REMOVAL AND REMEDIATION, AND GOVERNMENTAL OVERSIGHT COSTS), ENVIRONMENTAL OR OTHERWISE (COLLECTIVELY “LIABILITIES”) OF ANY NATURE, KIND, OR DESCRIPTION, OF ANY PERSON OR ENTITY, DIRECTLY OR INDIRECTLY, ARISING OUT OF, RESULTING FROM, OR RELATED TO (IN WHOLE OR IN PART):

5.1.1.1
THIS FRANCHISE;

5.1.1.2
ANY RIGHTS OR INTERESTS GRANTED PURSUANT TO THIS FRANCHISE;

5.1.1.3
FRANCHISEE’S OCCUPATION AND USE OF THE PUBLIC RIGHT-OF-WAY;

5.1.1.4
FRANCHISEE’S OPERATION OF THE UTLITY SYSTEM;

5.1.1.5
THE PRESENCE OF THE UTILITY SYSTEM WITHIN THE PUBLIC RIGHT-OF-WAY;

5.1.1.6
THE ENVIRONMENTAL CONDITION AND STATUS OF THE PUBLIC RIGHT-OF-WAY CAUSED BY, AGGRAVATED BY, OR CONTRIBUTED TO, IN WHOLE OR IN PART, BY FRANCHISEE OR ITS CONTRACTORS, SUBCONTRACTORS, OR AGENTS;

5.1.1.7
ANY ACT OR OMISSION OF FRANCHISEE OR FRANCHISEE’S CONTRACTORS, SUBCONTRACTORS, AGENTS and servants, officers or employees in connection with work in the public right of way; OR

5.1.1.8
The City’s PERMITTing Franchisee’s use of the City’s Public Rights-of-Way or other public property, 

(EVEN IF SUCH LIABILITIES ARISE FROM OR ARE ATTRIBUTED TO, IN WHOLE OR IN PART, ANY NEGLIGENCE OF ANY INDEMNITEE.  THE ONLY LIABILITIES WITH RESPECT TO WHICH FRANCHISEE’S OBLIGATION TO INDEMNIFY THE INDEMNITEES DOES NOT APPLY ARE LIABILITIES TO THE EXTENT PROXIMATELY CAUSED BY THE SOLE NEGLIGENCE OR INTENTIONAL MISCONDUCT OF AN INDEMNITEE OR FOR LIABILITIES THAT BY LAW THE INDEMNITEES CANNOT BE INDEMNIFIED FOR.)

This covenant of indemnification shall include, but not be limited by this reference, to Liabilities arising, (1) as a result of the acts or omissions of Franchisee, its agents, servants, officers, or employees in barricading, instituting trench safety systems or providing other adequate warnings of any excavation, construction, or work in any public Right-of-Way or other public place in performance of work or services Permitted under this authorization or lease; (2) solely by virtue of the City’s ownership or control of the Public Rights-of-Way or other public properties; and (3) solely by virtue of the City’s inspection or lack of inspection of Work in the Public Right-of-Way.

The fact that Franchisee carries out any activities under this Franchise through independent contractors shall not constitute an avoidance of or defense to Franchisee’s duties of defense and indemnification under this Section 5.1


5.1.2  Tender of Defense.  Upon written notice from the City, Franchisee agrees to assume the defense of any lawsuit, claim or other proceeding brought against any Indemnitee by any entity, relating to any matter covered by this Franchise for which Franchisee has an obligation assume liability for and/or save and hold harmless any Indemnitee.  Franchisee shall pay all costs incident to such defense, including, but not limited to, attorneys’ fees, investigators’ fees, litigation and appeal expenses, settlement payments, and amounts paid in satisfaction of judgments.  Further, said indemnification obligations shall extend to claims that are not reduced to a suit and any claims which may be compromised prior to the culmination of any litigation or the institution of any litigation.  The City has the right to defend and may participate in the defense of a claim and, in any event, Franchisee may not agree to any settlement of claims financially affecting the City without the City’s prior written approval which shall not be unreasonably withheld.  If separate representation to fully protect the interests of both Parties is necessary, such as a conflict of interest between the City and the counsel selected by Franchisee to represent the City, Franchisee shall select additional counsel with no conflict with the City.


5.1.3
Refusal to Accept Tender.  In the event Franchisee refuses the tender of defense in any suit or any claim, said tender having been made pursuant to the indemnification clauses contained herein, and said refusal is subsequently determined by a court having jurisdiction (or such other tribunal that the Parties shall agree to decide the matter), to have been a wrongful refusal on the part of Franchisee, then Franchisee shall pay all of the City’s costs for defense of the action, including all reasonable expert witness fees and reasonable attorneys’ fees and the reasonable costs of the City, including reasonable attorneys’ fees of recovering under this indemnification clause.



5.1.4  Title 51 Waiver.  The Franchisee waives immunity under RCW Title 51 and affirms that the City and the Franchisee have specifically negotiated this provision, as required by RCW 4.24.115, to the extent it may apply.




5.1.5
Inspection.  Inspection or acceptance by the City of any Work performed by Franchisee at the time of completion of construction shall not be grounds for avoidance of any of these covenants of indemnification.

5.2
 Environmental Liability.  See attached Exhibit “C”.

 
5.3
Insurance Requirements.  See Attached Exhibit “D”.

5.4
Financial Security.  See Attached Exhibit “E”.

5.5
Parental Guarantee.  If the Franchise is wholly owned or is controlled by another Person, the City may require Franchisee to cause such Person to provide, upon acceptance of this Franchise, a guarantee by such Person of performance by the Franchisee of Franchisee’s rights, duties and obligations herein, in substantially the form of the parental guarantee attached hereto as Exhibit “F”.   “Control” shall mean de jure or de facto control over the Franchisee and does not necessarily imply a majority ownership of Franchisee by such Person.  If Franchisee is a partnership or limited liability company or similar entity, the City may require a guarantee from the principal partners/members of the partnership, limited liability company or similar entity.  


5.6
Contractors/Subcontractors.  Franchisee contractors and subcontractors performing Work in the Public Rights-of-Way shall comply with such bond, indemnity and insurance requirements as may be required by City code or regulations, or other applicable Law.  If no such requirements are set forth in the City code or regulations, the Franchisee contractors and subcontractors shall comply with the requirements set forth in attached Exhibit “D”.


5.7
 Liens.  In the event that any City property becomes subject to any claims for mechanics’, artisans’, or materialmen’s liens, or other encumbrances chargeable to or through Franchisee which Franchisee does not contest in good faith, Franchisee shall promptly, and in any event within 30 days, cause such lien claim or encumbrance to be discharged or released of record (by payment, posting of bond, court deposit, or other means), without cost to the City, and shall indemnify the City against all costs and expenses (including attorneys’ fees) incurred in discharging and releasing such claim of lien or encumbrance.  If any such claim or encumbrance is not so discharged and released, the City may pay or secure the release or discharge thereof at the expense of Franchisee after first giving Franchisee five business days’ advance notice of its intention to do so.  Nothing herein shall preclude Franchisee’s or the City’s contest of a claim for lien or other encumbrance chargeable to or through Franchisee or the City, or of a contract or action upon which the same arose.


5.8
Financial Conditions.


5.8.1
Franchise Fees.  Franchise fees imposed, if any, shall be as set forth as follows:  

In return for allowing Iron Goat Networks to utilize public right-of-way and install dark fiber network, the City will collect, as general compensation during each year of this Franchise, a franchise fee consisting of five-percent (5%) of Iron Goat Networks’ gross revenue for services rendered to customers within the areas of the city roads covered by this franchise (the “Franchise area”).

During the term of this Franchise, should federal and/or state Law change or the statutory prohibition or limitation upon assessment of Franchise fees be invalidated, amended, or modified allowing revenues derived by Franchisee from any Services provided by Franchisee using the Franchise Area to be subject to a Franchise fee or other fee in lieu of a Franchise fee that was otherwise prohibited or limited on the Effective Date, the City and Franchisee shall negotiate a reasonable Franchise fee or other fee in lieu of a Franchise fee, consistent with federal and/or state Law.  The fee shall be comparable to fees received by the City from other users of the rights of way that pay franchise fees to the City or comparable municipalities. 




5.8.3
Reimbursement of Direct Costs of Design Review and Inspection.  City approvals and inspections, as provided for in this Franchise, are for the sole purpose of protecting the City’s rights as the owner or manager of the road Public Rights-of-Way and are separate and distinct from the approvals and inspections and fees that may be required pursuant to a Regulatory Permit.  
5.8.4
Reimbursement of Direct Costs of altering Public Rights-of-Way. Franchisee shall reimburse the City for the Direct Costs incurred by the City in planning, designing, constructing, installing, repairing or altering any City infrastructure, structure, or facility as the result of the actual or proposed presence in the Public Right-of-Way of Franchisee’s Facilities. Such costs and expenses shall include, but not be limited to, the Direct Costs of City personnel and contractors utilized to oversee or engage in any work in the Public Right-of-Way as the result of the presence of Franchisee’s Facilities in the Right-of-Way, and any time spent reviewing construction plans in order to either accomplish the relocation of Franchisee’s Facilities or the routing or rerouting of any public utilities or Public Rights-of-Way so as not to interfere with Franchisee’s Facilities.  Upon request as a condition of payment by Franchise, all billing will be itemized so as to specifically identify the Direct Costs and expenses for each project for which the City claims reimbursement. A reasonable charge for the actual cost incurred in preparing the billing may also be included in said billing.



5.8.5
Franchisee Responsibility for Costs.  Except as expressly provided otherwise in this Franchise, any act that Franchisee, its contractors or subcontractors are required to perform under this Franchise shall be performed at their sole cost and expense.  



5.8.6
Franchisee Work Performed by the City.  Any work performed by the City that Franchisee has failed to perform as required pursuant to this Franchise and which is performed by the City in accordance with the terms of this Franchise, shall be performed at the cost and expense of the Franchisee.   Franchisee shall be obligated to pay the Direct Costs to the City of performing such work.




5.8.8
Taxes and Fees.  Nothing contained in this Franchise Agreement shall exempt Franchisee from Franchisee’s obligation to pay any utility tax, business tax, or ad valorem property tax, now or hereafter levied against real or personal property within the City, or against any local improvement assessment imposed on Franchisee.  Any fees, charges and/or fines provided for in the City Municipal Code or any other City ordinance, and any compensation charged and paid for the Public Rights-of-Way, are separate from, and additional to, any and all federal, state, local, and City taxes as may be levied, imposed or due from Franchisee.



5.8.9
Itemized Invoice.  Upon request and as a condition of payment by the Franchisee of Direct Costs payable by Franchisee under this Franchise, City shall submit an itemized billing so as to specifically identify the Direct Costs incurred by the for each project for which the City claims reimbursement.  A charge for the actual cost incurred in preparing the billing may also be included in said billing.  

5.8.10
Time for Payment.  All non-contested amounts owing shall be due and paid within thirty (30) days of receipt of invoice; provided that, in the event that an itemized invoice is not provided at the time of receipt of invoice and the City receives a request from Franchisee for an itemized invoice within 30 days of receipt of invoice, such amounts shall be due and paid within (30) days of receipt of the itemized invoice.  

5.8.11
Overdue Payments.  Any amounts payable under this Franchise by Franchisee which shall not be paid upon the due date thereof, shall bear interest at a rate of ___________ (_______) percent per annum.  

5.8.12
Contesting charges.    Franchisee may contest all or parts of amounts owed within thirty (30) days of receipt of any invoice in accordance with the following process.  The City will investigate Franchisee’s contest and will make appropriate adjustments to the invoice, if necessary, and resubmit the invoice to Franchisee.  Franchisee shall pay any amounts owning as itemized in the resubmitted invoice which amounts shall be due within thirty (30) days of receipt of the resubmitted invoice.  However, Franchisee does not waive its rights to further dispute resolution processes pursuant to Section 6.1 of this Franchise.  Submittal of a dispute over amounts owing pursuant to Section 6.1 does not relieve the Franchisee of its obligation to pay amounts due under the resubmitted invoice. 


5.8.13
Receivables.  Either Party hereto may assign any monetary receivables due them under this Franchise; provided, however, such transfer shall not relieve the assignor of any of its rights or obligations under this Franchise.

ARTICLE  6.
enforcement and remedies.  

6.1
Dispute Avoidance/Mediation.  

6.1.1
Communication and Discussion.  The Parties are fully committed to working with each other throughout the term of this Franchise and agree to communicate regularly with each other at all times so as to avoid or minimize Disputes.  The Parties agree to act in good faith to prevent and resolve potential sources of conflict before they escalate into a Dispute.  The Parties each commit to resolving a Dispute in an amicable, professional and expeditious manner.  

The Parties further agree that in the event a Dispute arises, they will, as a condition precedent to taking Legal Action, attempt to resolve any such Disputes through discussions between representatives of each Party as set forth in this Section 6.1.  

6.1.2
Representatives.  If a Dispute cannot be resolved through discussions by each Party’s representative, upon the request of either Party, each Party shall each designate a senior representative (“Senior Representative”), and the Senior Representatives for the Parties shall meet as soon as conveniently possible, but in no case later than thirty (30) days after such a request is made, to attempt to resolve the Dispute.  Prior to any meetings between the Senior Representatives, the Parties will exchange relevant information that will assist the Parties in resolving the dispute.  



6.1.3
Mediation.  If the Parties are unable to resolve the dispute under the procedure set forth in this Section, the Parties hereby agree that the matter shall be referred to Snohomish County Dispute Resolution Center.  Either Party may request mediation upon a determination by that Party that the Parties are unable to resolve the Dispute pursuant to Section 6.1.2 herein.  The Parties shall mutually agree to commence mediation as soon as possible. .  



6.1.4
Intent.  The obligations of this Section 6.1 are not intended and shall not be construed to prevent a Party from, assessing liquidated damages, issuing an order to cure an alleged Non-Material Breach, or taking Corrective Action.  The intent of the Parties is to require compliance with this Section 6.1 before either party may commence a Legal Action in a court of proper jurisdiction.  

6.2
Remedies.  The Parties have the right to seek any and all of the following remedies, singly or in combination, in the event of Material Breach:



6.2.1
Specific Performance.  Each Party shall be entitled to specific performance of each and every obligation of the other Party under this Permit without any requirement to prove or establish that such Party does not have an adequate remedy at law.  The Parties hereby waive the requirement of any such proof and acknowledge that either Party would not have an adequate remedy at law for the commission of an Event of Default hereunder.  



6.2.2
Injunction.  Each Party shall be entitled to restrain, by injunction, the actual or threatened commission or attempt of an Event of Default and to obtain a judgment or order specifically prohibiting a violation or breach of this Franchise without, in either case, being required to prove or establish that such Party does not have an adequate remedy at law.  The Parties hereby waive the requirement of any such proof and acknowledge that the other Party would not have an adequate remedy at law for the commission of an Event of Default hereunder.  



6.2.3
Alternative Remedies.  Except as otherwise provided herein, neither the existence of other remedies identified in this Franchise nor the exercise thereof shall be deemed to bar or otherwise limit the right of the either Party to commence an action for equitable or other relief, and/or proceed against the other Party and any guarantor for all direct monetary damages, costs and expenses arising from the Default and to recover all such damages, costs and expenses, including reasonable attorneys’ fees.  

6.2.4
Damages.  Except as otherwise provided or limited herein, bring a Legal Action for damages Commence an action at law for monetary damages or impose liquidated damages as set forth below or seek other equitable relief.

Remedies are cumulative; the exercise of one shall not foreclose the exercise of others. No provision of this Franchise shall be deemed to bar the City from seeking appropriate judicial relief.  Neither the existence of other remedies identified in this Franchise nor the exercise thereof shall be deemed to bar or otherwise limit the right of either Party to recover monetary damages, as allowed under applicable law, or to seek and obtain judicial enforcement by means of specific performance, injunctive relief or mandate, or any other remedy at law or in equity.  The City specifically does not, by any provision of this Franchise, waive any right, immunity, limitation or protection otherwise available to the City, its officers, officials, City Council, Boards, commissions, agents, or employees under federal, State, or local law.

6.3
Right to Cure Breach.  

6.3.1
Notice.  If a Party believes that the other Party is in Non-Material Breach, such Party shall give written notice to the Noticed Party stating with reasonable specificity the nature of the alleged non-material Breach.  The Noticed Party shall have thirty (30) days, or such lesser or greater time as specified in the notice, from the receipt of such notice to:
6.3.1.1
Respond to the other Party, contesting that Party’s assertion that a Breach has occurred, and request a meeting in accordance with Section 6.1; or


6.3.1.2
Cure the Breach; or 


6.3.1.3
Notify the other Party that the Noticed Party cannot cure the Breach within the time provided in the notice, because of the nature of the Breach.  In the event the Breach cannot be cured within time provided in the notice, the Noticed Party shall promptly take all reasonable steps to cure the Breach and notify the other Party in writing and in detail as to the exact steps that will be taken and the projected completion date.  In such case, the other Party may set a meeting to determine whether additional time beyond the time provided in the notice is indeed needed, and whether the Noticed Party’s proposed completion schedule and steps are reasonable.



6.3.2
Communication.  If the Noticed Party does not cure the alleged Non-Material Breach within the cure period stated above, or denies the alleged Non-Material Breach the Parties shall meet in accordance with Section 6.1 to attempt to resolve the Dispute.



6.3.3
Time to Cure.  When specifying the time period for cure, the Party giving notice shall take into account, the nature and scope of the alleged Breach, the nature and scope of the work required to cure the Breach, whether the Breach has created or will allow to continue an unsafe condition, the extent to which delay in implementing a cure will result in adverse financial consequences or other harm to the Party giving notice, and whether delay in implement a cure will result in a violation of Law or breach of contract.

6.3.4
Failure to Cure.   If the Noticed Party fails to promptly commence and diligently pursue cure of a Non-Material Breach to completion to the reasonable satisfaction of the Party giving notice and in accordance with the agreed upon time line or the time provided for in the Notice of Breach, then the Non-Material Breach shall become a Material Breach.
6.4
Material Breach.  In the event of a Material Breach, no opportunity to cure shall be required.   If the Material Breach has arisen as a result of a failure to cure a non-material Breach, and the Parties have previously mediated the Dispute pursuant to Section 6.1 herein, the Parties are not obligated to further utilize the Dispute resolution process set forth at Section 6.1 before taking Legal Action to remedy the Material Breach created as a result of the failure to cure.  

6.5
Termination/Revocation.  In addition to the remedies available to the City as provided at Law, in equity or in this Franchise, upon a Material Breach, the City may revoke this Franchise or a Site Specific Permit and rescind all rights and privileges associated with this Franchise or Site Specific Permit in accordance with the following:

6.5.1
Notice.  Prior to termination of the Franchise, the City shall give written notice to the Franchisee of its intent to revoke the Franchise or Site Specific Permit and request a meeting and commence dispute resolution pursuant to Section 6.1 of this Franchise.  The notice shall set forth the exact nature of the Material Breach.  If Franchisee objects to such termination, Franchisee shall object in writing and state its reasons for such objection and provide any explanation.  If the Material Breach has arisen as a result of a failure to cure a non-material Breach, and the Parties have previously mediated the Dispute pursuant to Section 6.1 herein, the Parties are not obligated to utilize the Dispute resolution process before proceeding to a public hearing as provided as 6.5.2 herein.

6.5.2
Hearing.  In the event the City is unable to resolve the Dispute as to the Material Breach to the satisfaction of the City pursuant to Section 6.1 herein, the City may then seek a termination/revocation of the Franchise or Site Specific Permit in accordance with this Subsection.




6.5.2.1
The City Council, or its designee, shall conduct a public hearing to determine if termination/revocation of the Franchise or Site Specific Permit is warranted.




6.5.2.2
At least fourteen (14) days prior to the public hearing, the City shall issue a public hearing notice that shall establish the issue(s) to be addressed in the public hearing; provide the time, date and location of the hearing; provide that the Hearing examiner shall hear any Persons interested therein; and provide that the Franchisee shall be afforded fair opportunity for full participation, including the right to introduce evidence, to require the production of evidence, to be represented by counsel and to question witnesses.




6.5.2.3
Within sixty (60) days after the close of the hearing, the City Council shall issue a written decision regarding the termination/revocation of the Franchise or Site Specific Permit.  If the City Council has designated another hearing examiner to conduct the public hearing, such hearing examiner shall make a recommendation to the City Council within thirty (30) days following the close of the public hearing, and the City Council shall make a decision upon the recommendation of the Hearing examiner after  a closed record hearing and within sixty (60) days following receipt of the recommendation of the Hearing examiner.  The decision of the City Council shall be final.  The Parties recognize that a decision to terminate/revoke a Franchise or Site Specific Permit is not a land use decision that is subject to appeal pursuant to the Land Use Petition Act (Chapter 36.70C RCW).  Failure to render a decision within the required time period shall not be a basis for invalidation of the decision that is made.



6.5.3
Decision to Terminate.  The City may consider the following when determining whether or not to terminate/revoke the Franchise or a Site Specific Permit based upon the Material Breach:




6.5.3.1
The history of non-compliance by Franchisee with material terms and conditions of this Franchise or a Site Specific Permit;




6.5.3.2
Whether other remedies will achieve compliance with this Franchise or Site Specific Permit;




6.5.3.3
Whether the Franchisee has acted in good faith;




6.5.3.4
Whether the acts or omissions that gave rise to the Material Breach were willful or indifferent to the requirements that gave rise to the Material Breach;




6.5.3.5
Whether the type of services provided by the Franchisee will be available to the general public through other providers;




6.5.3.6
Whether services provided by the Franchisee are essential public services or regulated utilities;




6.5.3.7
The impact or potential impact of the Material Breach upon the public health, safety and welfare;




6.5.3.8
The economic risk the City is exposed to as a result of the Material breach;




6.5.3.9
Whether consent, permission, adjudication, an order or other authorization of a governmental agency or body, is required as a condition precedent to the City ordering the Franchisee to abandon or remove Facilities from the Public Rights-of-Way or to cease operations (temporarily or otherwise) of the Facilities.




6.5.3.10 Such other facts and circumstances that are relevant to the controversy that gave rise to the Material Breach and/or to whether or not the continued presence and operation of the Franchisee Facilities with the Franchise Area will be harmful to the public health, safety or welfare. 

6.6
Assessment of Liquidated Damages.



6.6.1
Because it may be difficult to ascertain or quantify the harm to the City in the event of a Breach of this Franchise by Franchisee, the Parties agree to liquidated damages as a reasonable estimation of the actual economic losses resulting from a Breach of those provisions of this Franchise set forth at Section 6.6.7 herein.  To the extent that the City elects to assess liquidated damages as provided in this Franchise, such damages shall be the City’s sole and exclusive remedy for recovery of compensatory damages resulting from such Breach and shall not exceed a time period of one hundred eighty (180) days.  Nothing in this subsection is intended to preclude the City from exercising any other right or remedy with respect to a Breach that continues past the time the City stops assessing liquidated damages for such breach.



6.6.2
Prior to assessing any liquidated damages, the City shall follow the procedures set forth in this Franchise that provide the Franchisee proper notice and a right to cure when applicable.



6.6.3
With the exception of failure to comply with a stop work order pursuant to Section 7.5.7 herein, the City shall not assess any liquidated damages if the Franchisee has cured or commenced to and completes the cure under the enforcement provisions of Article 6 of this Franchise.  In the event Franchisee fails to cure, the City may assess liquidated damages and shall inform Franchisee in writing of the assessment.  Franchisee shall have thirty (30) days to pay the damages.  The City may immediately begin assessing liquidated damages upon issuance of a stop work order in the event that the Franchisee, or its contractors or subcontractors, fails to comply with such stop work order. 



6.6.4
The first day for which liquidated damages may be assessed, if there has been no cure after the end of the applicable cure period, shall be the day that the Franchisee received the notice of Breach.  



6.6.5
Franchisee may appeal (by pursuing Legal Action) any assessment of liquidated damages upon paying the assessment and shall not be required to comply with the requirements of Section 6.1.



6.6.6
The liquidated damages amount may be adjusted by the City every five years from the date of execution of this Franchise, to take into account cumulative inflation.
6.6.7
Pursuant to the requirements outlined herein, liquidated damages shall not exceed the following amounts:  one hundred dollars ($100.00) per day for failure to comply with the requirements of the following Sections: 4.5 (Expiration/Termination), 5.3 (Insurance), 5.4 (Financial Security), 5.5 (Parental Guarantee); 7.5.3 (Work Subject to Inspection); 7.7.2 (Facilities Subject to Inspection); five hundred dollars ($500) per day for the first two days for failure to comply with the requirements of 7.5.7 (Stop Work Order), and one thousand dollars ($1,000) per day for each day thereafter; and one hundred dollars ($100.00) per day for any material breaches or defaults not previously listed.

6.6.8
It is not the City’s intention to subject the Franchisee to liquidated or monetary damages, fines, forfeitures or termination of the Franchise for violations of the Franchise where the violation was a good faith error that resulted in no or minimal negative impact to the City, or where strict performance would result in practical difficulties and hardship to the Franchisee which outweighs the benefit to be derived by the City.  The City may not collect both liquidated damages and actual damages for the same violation.
Franchisee shall not be: (1) obligated to pay these liquidated damages; or (2) held to violation if the noncompliance is “beyond the control” of Franchisee as that term is defined in Section 8.15 herein.

6.7
Receivership.  At the option of the City, subject to applicable law and lawful orders of courts of jurisdiction, this Franchise may be revoked after the appointment of a receiver or trustee to take over and conduct the business of Franchisee whether in a receivership, reorganization, bankruptcy or other action or proceeding, unless:


6.7.1
The receivership or trusteeship is timely vacated; or


6.7.2
The receiver or trustee has timely and fully complied with all the terms and provisions of this Franchise, and has remedied all defaults under the Franchise.  Additionally, the receiver or trustee shall have executed an agreement duly approved by the court having jurisdiction, by which the receiver or trustee assumes and agrees to be bound by each and every term, provision and limitation of this Franchise.

ARTICLE 7.  
CONDITIONS UPON USE OF PUBLIC RIGHTS-OF-WAY


7.1
Regulatory Permit.  If Franchisee has submitted an application for a Regulatory Permit to perform work in the Public Right-of-Way, the City shall, to the extent practicable, consider such application contemporaneously with the design review requirements hereunder.

7.1.2
 Design Review.  

7.1.3
Approval.  Design Review shall not commence until such time as the above required information has been received by the City and the City has received complete 100% Design Documents for its review and approval.   

The Regulatory Permit shall not be approved until such time as the City has completed its review and approval pursuant to this Section 7.1 and its design review and approval pursuant to Section 7.2 herein.  The City will take action to approve, approve with conditions or deny the application with thirty (30) days of receipt of a complete application.  


7.2
Submission/Approval of Design Submittal.  

7.2.1
Submission.  At the time of application for a Regulatory Permit, or in the event that Franchisee seeks to alter or change the location the Facilities in a Franchise Area, Franchisee shall provide the City with 100% Design submittal for review and approval of any Utility System Construction, alteration or change of location within the Franchise Area. 

7.2.2
Use of Public Rights-of-Way.  Within parameters reasonably related to the City’s role in protecting the public health, safety and welfare and except as may be otherwise preempted by Law, the City may require that Facilities be installed at a particular time, at a specific place or in a particular manner as a condition of access to a the Franchise Area and may deny access if Franchisee is not willing to comply with such requirements; and, may remove, or require removal of, any Facility that is not installed in compliance with the requirements established by the City or which is installed without prior City approval of the time, place, or manner of installation. 

7.2.3
Approval of Plans.  Work May not commence without prior approval by the City of the 100% Design Submittal of submitted by the Franchisee. Such design review by the City is for the purpose of protecting the City’s interest in the Public Rights-of-Way.  The City may review and approve the Franchisee’s 100% Design Documents with respect to:

7.2.3.1
Location/Alignment/Depth;

7.2.3.2
The manner in which the Facility is to be installed;

7.2.3.3
Measures to be taken to preserve safe and free flow of traffic;

7.2.3.4
Structural integrity, functionality, appearance, compatibility with and impact upon roadways, bridges, sidewalks, planting strips, signals, traffic control signs, intersections, or other facilities and structures in the Public Right-of-Way;

7.2.3.5
Ease of future road maintenance, and appearance of the roadway; 

7.2.3.6
Compliance with applicable Standards and codes; and

7.2.3.7
Compliance and compatibility with the City’s six-year transportation plan, capital improvements plan, and with the regional transportation improvement plans. 

7.2.4
The Public Works Director may further review the application and submittals, including 100% Design Submittal, to determine and ensure, (1) compatibility of the proposed use with the primary use of the Public Rights-of-Way for transportation, (2) that the proposed use will not present a danger to or interfere with public travel upon the Public Rights-of-Way, (3) that the Public Rights-of-Way are protected and preserved, (4) that there exists sufficient capacity within the Public Rights-of-Way to accommodate the proposed Facilities, (5) that the proposed Facilities will not impair present or planned future operation or construction of sanitary sewer, storm sewer, water, cable and telecommunication utility systems, (6) that the proposed Facilities will not impair present or planned future improvements within the Franchise Area or present or planned future transportation needs, and (7) compliance the requirements of the Standards/Codes set forth at Section 7.3.    



The Public Works Director may include special conditions as are necessary for the protection, preservation and management of the Public Rights‑of‑Way, including, by way of example and not limitation, for the purpose of protecting any improvements, equipment and devices in such Public Rights-of-Way, and for providing for the proper restoration of such Public Rights-of-Way and to protect the public and the continuity of pedestrian or vehicular traffic; provided that, the City is prohibited from imposing conditions for the purpose of regulating the business activities or operations of the Franchisee.    

It is not the purpose of the design review to determine compliance with the City land use code or development regulations applicable to the development of land.  
7.3
Compliance with Standards/Codes.  Except as may be preempted by federal or state Laws, all Facilities shall conform to and all Work shall be performed in compliance with the following “Standards” as now or may be hereafter revised, updated, amended or re-adopted: 

7.3.1
Road and Bridge Standards.  The current and any subsequent edition of the Standard Specifications for Road, Bridge and Municipal Construction as prepared by the Washington State Department of Transportation (“WSDOT”) and the Washington State Chapter of American Public Works Association (“APWA”); the most current version of the APWA Amendments to Division One, and the most current version of the City of ** Amendments thereto.
7.3.2
MUTCD.  The Washington State Department of Transportation Manual of Uniform Traffic Control Devices (“MUTCD”);


7.3.3
Special Conditions.  Requirements and standards set forth as special conditions;

7.3.4
City Regulations.  Regulations adopted by the City Engineer or Public Works Director establishing standards for placement of Facilities in Public Rights‑of‑Way, including by way of example and not limitation, the specific location of Facilities in the Public Rights‑of‑Way.  This shall also include any road design standards that the City shall deem necessary to provide adequate protection to the Public Rights‑of‑Way, its safe operation, appearance and maintenance; 

7.3.5
Other Regulatory Requirements. Applicable requirements of federal or state governmental authorities that have regulatory authority over the placement, construction, or design of Franchisee Facilities; 

7.3.6
Industry Standards.  All Facilities shall be durable and Constructed in accordance with good engineering practices and standards promulgated by the government and industry for placement, Construction, design, materials and operation of Franchisee Facilities; 

7.3.7
Safety Codes and Regulations.  Franchisee Facilities and Work shall comply with all applicable federal, State and City safety requirements, rules, regulations, Laws and practices.  By way of illustration and not limitation, Franchisee shall comply with the National Electrical Safety Code and the Occupational Safety and Health Administration (OSHA) Standards; and



7.3.8
Building Codes.  Franchisee Facilities and Work shall comply with all applicable City building codes.
7.4
Conditions Precedent to Work.  Except as may be otherwise required by applicable City code, rule, regulation or Standard, Franchisee shall comply with the following as a condition precedent to Work:


7.4.1
Regulatory Permits Required.  Prior to performing any Work in the Public Right-of-Way requiring a regulatory permit, Franchisee shall apply for, and obtain, in advance, such appropriate Regulatory Permits from the City as are required by ordinance or rule.  Franchisee shall pay all generally applicable and lawful fees for the requisite City Regulatory Permits.



7.4.2
Compliance with Franchise.  Franchisee shall be in material compliance with the Franchise, including by way of example and not limitation, payment of fees invoiced to Franchisee for City reimbursable costs and expenses related to review and approval of the Site Specific Permit, proof of insurance and proof of financial security.  


7.5
Work in the Public Rights-of-Way.


7.5.1
Least Interference.  Work in the Public Rights-of-Way shall be done in a manner that does not unnecessarily hinder or obstruct the free use of the Public Rights-of-Way or other public property and which causes the least interference with the rights and reasonable convenience of property owners, businesses and residents along the Public Rights-of-Way.  Franchisee Facilities shall be designed, located, aligned and Constructed so as not to disturb or impair the use or operation of any street improvements, utilities, and related facilities of City or City’s existing lessees, licensees, Franchisees, franchisees, easement beneficiaries or lien holders, without prior written consent of City or the Parties whose improvements are Interfered with and whose consent is required pursuant to agreements with the City existing prior to the Effective Date.  Franchisee’s Facilities shall be designed, located, aligned and Constructed in such a manner as not to interfere with any planned utilities.  For purposes of this Section, “planned” shall mean utilities which the City intends to construct in the future, which intent is evidenced by the inclusion of said utility project in the current and approved, capital investment program plan, capital facilities plan, comprehensive utility plan, transportation improvement plan, Comprehensive Plan, or other written construction or planning schedule approved by the City.  


7.5.2
Prevent Injury/Safety.  All Construction Work shall be performed in a manner consistent with high industry standards. 
7.5.3
Work Subject to Inspection. The City may observe or inspect the Construction Work, or any portion thereof, at any time to ensure compliance with this Franchise, applicable Law, the applicable approved 100% Design Submittal, the Standards, and to ensure the Work is not being performed in an unsafe or dangerous manner.  
7.5.4
Publicizing Work.

7.5.4.1
Notice to Private Property Owners.  Except in the case of an Emergency, Franchisee shall give reasonable advance notice to private property owners and tenants of Construction Work on or adjacent to such private property if the City or Franchisee reasonably anticipates such Work will materially disturb or disrupt the use of such private property. 

7.5.4.2
Notice to the Public.  Except in the case of an Emergency, the Franchisee shall notify the public prior to commencing any significant planned Construction that Franchisee reasonably anticipates will materially disturb or disrupt public property or have the potential to present a danger or affect the safety of the public generally.  

7.5.4.3
Additional Requirements.  Work shall be publicized as the City may direct, from time to time, in accordance with written procedures established by the City Manager and on file with the City Clerk.  The publication of Work may be used to notify the public and operators of other Utility Systems of the impending work, in order to minimize inconvenience and disruption to the public.  The cost of publication shall be borne by the Franchisee.  

7.5.5
Work of Contractors and Subcontractors.  Franchisee’s contractors and subcontractors performing Work in the Franchise Area shall be licensed and bonded in accordance with the City’s and State’s applicable regulations and requirements.  Any contractors or subcontractors performing Work within the Public Right-of-Way on behalf of the Franchisee shall be deemed servants and agents of the Franchisee for the purposes of this Franchise and are subject to the same restrictions, limitations and conditions as if the work were performed by Franchisee.  Franchisee shall be responsible for all work performed by its contractors and subcontractors and others performing work on its behalf as if the work were performed by it, and shall ensure that all such work is performed in compliance with this Franchise and other applicable laws, and shall be jointly and severally liable for all damages and correcting all damage caused by them.  It is Franchisee’s responsibility to ensure that contractors, subcontractors or other Persons performing work on Franchisee’s behalf are familiar with the requirements of this Franchise and other applicable laws governing the work performed by them.



7.5.6
Emergency Permits.  In the event that Emergency repairs are necessary, Franchisee shall immediately notify the Public Works Director of the need for such repairs.  Franchisee may initiate such Emergency repairs, and shall apply for appropriate Utility Permits within forty-eight (48) hours after discovery of the Emergency.  In the event of an Emergency, the Franchisee may perform Emergency Work in the Public Rights-of-Way without first securing a Regulatory Permit for such Emergency Work, provided that:  (1) the Franchisee notifies the City in advance of the Emergency requiring the performance of such Emergency Work and the type and location of such Work; (2) the Franchisee applies for a Regulatory Permit on the first business day following commencement of such Work; and (3) the Franchisee, at its sole cost and expense, makes its Work performed in the Public Rights-of-Way available for inspection to determine compliance with Laws and Standards.


7.5.7
Stop Work.  On notice from the City that any Work does not comply with the Franchise, the approved 100% Design Documents for the Work, the Standards, or other applicable Law, or is being performed an unsafe or dangerous manner as reasonably determined by the City, the non-compliant Work may immediately be stopped by the City.  The stop work order shall be, in writing, given to the Person doing the work and be posted on the work site, indicate the nature of the alleged violation or unsafe condition; and Establish conditions under which work may be resumed.  If so ordered, Franchisee shall cease and shall cause its contractors and subcontractors to cease such activity until the City is satisfied that Franchisee is in compliance.  If an unsafe condition is found to exist, the City, in addition to taking any other action permitted under applicable Law, may order Franchisee to make the necessary repairs and alterations specified therein forthwith to correct the unsafe condition by a time the City establishes.  The City has the right to inspect, repair and correct the unsafe condition if Franchisee fails to do so, and to reasonably charge Franchisee 

7.5.8
Dedication of City Utilities/Public Improvements.  Upon substantial completion of Construction of the Facilities and any related restoration of or improvements to or within the Public Rights-of-Way, including without limitation, curbs, gutters, sidewalks, underlayment, roadway surface, pipe, connectors, catch basins, or any part thereof that will be dedicated to City ownership (collectively “Dedicated Improvements”), and upon satisfaction of other applicable conditions of the City and this Franchise, Franchisee shall submit a written request to the City for a final inspection and acceptance of dedication of all Dedicated Improvements.  The written request shall certify that the Work is substantially complete.  The Work will be deemed to be “substantially complete” when:

7. 5.8.1  
Complete record drawings are provided to the City;

7. 5.8.2
Franchisee has completely and accurately identified within the record drawings the Dedicated Improvements;

7. 5.8.3  
The Dedicated Improvements are functioning to the satisfaction of the City, and when appropriate, operationally tested;

7. 5.8.4  
Franchisee has warranted in writing that the Work is completed in conformance with the 100% Design Documents approved by the City; except for punch list items which do not substantially prevent the use of the Dedicated Improvements or any component thereof for the purposes intended; 

7. 5.8.5  
No other acts are necessary to assign ownership of any and all Dedicated Improvements to the City free and clear of all liens and encumbrances; 

7. 5.8.6
Franchisee has assigned to the City any and all manufacturer warranties of the Dedicated Improvements, if any; and

7. 5.8.7
Franchisee, or its contractors or subcontractors, warrant the Dedicated Improvements to be free from defects in design, manufacture and construction for a period of one year from the date that such Dedicated Improvements are accepted by the City.  This warranty shall not operate to waive, alter or diminish any rights the City may otherwise have under this Franchise, at law, or in equity.



Upon receipt of Franchisee’s request for final inspection and dedication, the City shall within twenty (20) business days thereafter arrange for a final inspection.  If the City determines that the Work with regard to the Dedicated Improvements is not substantially complete, it shall promptly provide Franchise with a written statement indicating in adequate detail in what respects Franchisee has failed to substantially complete the Work or any component thereof or is otherwise in default and what measures or acts will be necessary, in the opinion of the City, for Franchisee to take or perform in order to substantially complete such Work.  Upon receipt of such detailed statement from the City, Franchisee shall undertake to complete the Work, cure the alleged default in a manner responsive to the stated reasons for disapproval, or Franchisee may submit to dispute resolution pursuant to Section 6.1 herein, the issue of whether the City has unreasonably withheld its acceptance. 

When the City is satisfied that the Work related to the Dedicated Improvements is substantially complete, it will by ordinance, resolution or other lawful means accept ownership of such Dedicated Improvements and thereafter become responsible for maintenance, repair, and replacement of the same.  

7.6
 Alterations.  Except as may be shown in the 100% Design Submittal approved by City or the record drawings, or as may be necessary to respond to an Emergency, Franchisee, and Franchisee’s contractors and subcontractors, may not make any material alterations to the Franchise Area, or permanently affix anything to the Franchise Area, without City’s prior written consent.  Material alteration shall include by way of example and not limitation, a change in the dimension or height of the above ground Facilities or the addition of or change in configuration of an antenna.  If Franchisee desires to change either the location of any Facilities or otherwise materially deviate from the approved design of any of the Facilities, Franchisee shall submit such change to City in writing for its approval pursuant to Section 7.2 of this Franchise.  Franchisee shall have no right to commence any such alteration change until after Franchisee has received City’s approval of such change in writing.

7.7
General Conditions.

7.7.1
Right-of-Way Meetings.  Subject to receiving advance notice, Franchisee will make reasonable efforts to attend and participate in meetings of the City regarding Right-of-Way issues that may impact the Utility System.



7.7.2
Compliance Inspection. Franchisee’s Facilities shall be subject to the City’s right of periodic inspection upon at least twenty-four (24) hours notice, or, in case of an emergency, upon demand without prior notice, to determine compliance with the provisions of this Franchise or other applicable Law over which the City has jurisdiction.  Franchisee shall respond to requests for information regarding its Utility System as the City may from time to time issue to determine compliance with this Franchise, including requests for information regarding the Franchisee’s plans for Construction and the purposes for which the Facility is being Constructed.  



7.7.3
One Call.  If Franchisee places Facilities underground, Franchisee shall, at its own expense, continuously be a member of the State of Washington one number locator service under Chapter 19.122 RCW, or an approved equivalent, and shall comply with all such applicable rules and regulations.  The Franchisee shall locate and field mark its Facilities for the City at no charge.
7.7.4
Graffiti Removal.  Within 48 hours after notice from the City, Franchisee shall remove any graffiti on any part of its Utility System, including, by way of example and not limitation, equipment cabinets.  If Franchisee fails to do so, the City may remove the graffiti and bill the Franchisee for the cost thereof.



7.7.5  
Dangerous Conditions, Authority for City to Abate. Whenever Construction of Facilities has caused or contributed to a condition that appears to substantially impair the lateral support of the adjoining Public Right-of-Way, street, or public place, or endangers the public, any utilities, or City-owned property, the City may reasonably require the Franchisee to take action to protect the Public Right-of-Way, the public, adjacent public places, City-owned property, streets, and utilities. Such action may include compliance within a prescribed time.  In the event that the Franchisee fails or refuses to promptly take the actions directed by the City, or fails to fully comply with such directions, or if Emergency conditions exist which require immediate action, the City may, to the extent it may lawfully do so, take such actions as are necessary to protect the Public Right-of-Way, the public, adjacent public places, City-owned property, streets, and utilities, to maintain the lateral support thereof, or actions regarded as necessary safety precautions; and the Franchisee shall be liable to the City for the reasonable costs thereof. 



7.7.6
No Duty.  Notwithstanding the right of City to inspect the Work, issue a stop work order, and order or make repairs or alterations, City has no duty or obligation to observe or inspect, or to halt work on, the applicable Facilities, it being solely Franchisee’s responsibility to ensure that the Facilities are Constructed and operated in strict accordance with this Franchise, the approved 100% Design Submittal, the Standards, and applicable Law.  Neither the exercise nor the failure by City to exercise any right set forth in this Article 7 shall alter the liability allocation set forth in this Franchise.  


7.7.7
Roadside Hazard.  All of Franchisee’s Facilities shall be kept by Franchisee at all times in a safe and hazard-free condition.  Franchisee shall ensure that Facilities within the Public Rights-of-Way do not become or constitute an unacceptable roadside obstacle and do not interfere with or create a hazard to maintenance of and along the Public Rights-of-Way.  In such event, or in the event that the City determines that a Facility within the Public Rights-of-Way has become or constitutes an unacceptable roadside obstacle or may interfere with or create a hazard to maintenance of and along the Public Rights-of-Way, the Franchisee shall:

7.7.7.1
If the hazard results from disrepair, repair the Facility to a safe condition;

7.7.7.2
Relocate the Facility to another place within the Public Right-of-Way or underground;

7.7.7.3
Convert the Facility to a break-away design;

7.7.7.4
Crash-protect the Facility; 

7.7.7.5
Relocate the Facility to another location off the Public Rights-of-Way; or 

7.7.7.6
In the event that the Facility is screened from view (i.e., not readily visible from all directions by persons standing at ground level), remove or trim vegetation in and around the Facility.

Franchisee, at all times, shall employ the standard of care attendant to the risks involved and shall install and maintain in use commonly accepted methods and devices for preventing failures and accidents which are likely to cause damage, injury, or nuisance to the public or to Franchisee’s agents or employees.  Franchisee, at its own expense, shall repair, renew, change, and improve its Facilities from time to time as may be necessary to accomplish this purpose.  Franchisee shall use suitable barricades, flags, flaggers, lights, flares and other measures as required for the safety of all members of the general public and to prevent injury or damage to any person, vehicle or property by reason of such Work in or affecting such Public Rights-of-Way or property.  All excavations made by Franchisee in the Public Rights-of-Way shall be properly safeguarded for the prevention of accidents.  

7.7.8
Verification of Alignment/Depth.  Upon the reasonable request and prior written notice, in non-Emergency situations at least thirty (30) days notice by the City and in order to facilitate the location, alignment and design of Public Improvements, the Franchisee agrees to locate, and if reasonably determined necessary by the City, to excavate and expose portions of its Facilities for inspection so that the location of same may be taken into account in the improvement design, PROVIDED that, Franchisee shall not be required to excavate and expose its Facilities unless the Franchisee’s record drawings and maps of its Facilities submitted pursuant to Section 7.11 of this Franchise are reasonably determined by the City to be inadequate for purposes of this paragraph.

7.8
Facility Relocation at Request of the City.  

7. 8.1
Public Project.  The City may require Franchisee to alter, adjust, relocate, or protect in place its Facilities within the Public Right-of-Way when reasonably necessary for construction, alteration, repair, or improvement of any portion of the Public Rights-of-Way for purposes of public welfare, health, or safety (“Public Improvements”).  Such Public Improvements include, by way of example but not limitation, Public Rights-of-Way construction; Public Rights-of-Way repair (including resurfacing or widening); change of Public Rights-of-Way grade; construction, installation or repair of sewers, drains, water pipes, power lines, signal lines, communication lines, or any other type of government-owned communications, utility or public transportation systems, public work, public facility, or improvement of any government‑owned utility; Public Rights-of-Way vacation, and the Construction of any public improvement or structure by any governmental agency acting in a governmental capacity.  

7.8.2
Alternatives.  If the City requires Franchisee to relocate its facilities located within the Public Rights-of-Way, the City shall make a reasonable effort to provide Franchisee with an alternate location within the Public Right-of-Way.  The Franchisee may, after receipt of written notice requesting a relocation of its Facilities, submit to the City written alternatives to such relocation. The City shall evaluate such alternatives and advise the Franchisee in writing if one or more of the alternatives are suitable to accommodate the work which would otherwise necessitate relocation of the Facilities.  If so requested by the City, Franchisee shall submit additional information to assist the City in making such evaluation. The City shall give each alternative proposed by the Franchisee full and fair consideration, within a reasonable time, so as to allow for the relocation work to be performed in a timely manner.  In the event the City ultimately determines, in its sole discretion, that there is no other reasonable alternative, the Franchisee shall relocate its Facilities as otherwise provided in this Section.  In the event that the City reasonably determines that it does not have available resources to evaluate Franchisee’s proposal, the City shall not be obligated to further consider such proposal unless and until the Franchisee funds the additional costs to the City to complete its evaluation.   
7.8.4
Notice.  The City shall notify Franchisee as soon as practicable of the need for relocation and shall specify the date by which relocation shall be completed.  Except in case of Emergency such notice shall be no less than one hundred and eighty (180) days.  In calculating the date that relocation must be completed, City shall consult with Franchisee and consider the extent of Facilities to be relocated, the service requirements, and the construction sequence for the relocation, within the overall project construction sequence and constraints, to safely complete the relocation. Franchisee shall complete the relocation by the date specified, unless the city, or a reviewing court, establishes a later date for completion, after a showing by the Franchisee that the relocation cannot be completed by the date specified using best efforts and meeting safety and service requirements.

7.8.5
Coordination of Work.  Franchisee acknowledges and understands that any delay by Franchisee in performing the work to alter, adjust, relocate, or protect in place its Facilities within the Public Rights-of-Way may delay, hinder, or interfere with the work performed by the City and its contractors and subcontractors in furtherance of construction, alteration, repair, or improvement of the Public Rights-of-Way, and result in damage to the City, including but not limited to, damages from delay.  Franchisee shall cooperate with the City and its contractors and subcontractors to coordinate such Franchisee Work to accommodate the public improvement project and project schedules to avoid delay, hindrance of, or interference with such project.   
7.8.6
Failure to Comply.  Should Franchisee fail to alter, adjust, protect in place or relocate any Facilities ordered by the City to be altered, adjusted, protected in place, or relocated, within the time prescribed by the City, given the nature and extent of the work, or if it is not done to the City’s reasonable satisfaction, the City may, to the extent the City may lawfully do so, cause such work to be done and bill the reasonable cost of the work to the Franchisee, including all reasonable costs and expenses incurred by the City due to Franchisee’s delay.  In such event, the City shall not be liable for any damage to any portion of Franchisee’s Utility System.  In addition to any other indemnity set forth in this Franchise, the Franchisee will indemnify, hold harmless, and pay the costs of defending the City, from and against any and all claims, suits, actions, damages, or liabilities for delays on Public Improvement construction projects caused by or arising out of the failure of the Franchisee to adjust, modify, protect in place, or relocate its Facilities in a timely manner; provided that, the Franchisee shall not be responsible for damages due to delays caused by the City.  The City’s right to perform such work is not intended to be and shall not be construed as an obligation.  

7.8.7
 Assignment of Rights.  In addition to any other rights of assignment the City may have, the City may from time to time assign or transfer to its contractors or subcontractors its rights under Sections 7.8 or 7.10 of this Franchise to require Franchisee to alter, adjust, relocate, or protect in place its Facilities within the Public Right-of-Way.  Franchisee acknowledges and consents to such an assignment(s)/transfer(s) and agrees that it is bound by all lawful orders issued by such assignee(s) of the City under color of authority of such assignment(s)/transfer(s) as though such orders had been issued by the City under the terms and conditions of this Franchise.  Such assignment/transfer is an assignment/transfer of the City’s contract rights under this Franchise and shall not in any way be interpreted or construed as an assignment, transfer, delegation or relinquishment of the City’s rights under its police powers to require Franchisee to alter, adjust, relocate, or protect in place its Facilities within the Public Right-of-Way.     


     

7.8.8
Reimbursement for Costs.  Notwithstanding the cost allocation provisions set forth in this Franchise, Franchisee does not waive its right(s) to and shall be entitled to seek reimbursement of its relocation costs as may be otherwise specifically set forth and authorized in statute.


7.9
Movement of Facilities for Others.

7.9.1
Private Benefit.  If any alteration, adjustment, temporary relocation, or protection in place of the Utility System is required solely to accommodate the Construction of facilities or equipment that are not part of a Public Improvement project, Franchisee shall, after at least ninety (90) days advance written notice, take action to effect the necessary changes requested by the responsible entity; provided that, (a) the Party requesting the same pays for the Franchisee’s time and material costs associated with the requested work; (b) the alteration, adjustment, relocation or protection in place is reasonably necessary to accommodate such work; (c) the Person requesting the alteration, adjustment, relocation, or protection in place considers alternatives in the same manner as provided at Section 7.8.2; and (d) such alteration, adjustment, or relocation is not requested for the purpose of obtaining a competitive advantage over the Franchisee.  

7.9.2
Temporary Changes for Other Franchisees.  At the request of any Person holding a valid Franchise and upon reasonable advance notice, Franchisee shall temporarily raise, lower or remove its wires as necessary to Franchise the moving of a building, vehicle, equipment or other item.  The expense of such temporary changes must be paid by the Franchise holder. Franchisee shall be given not less than seven (7) days’ advance notice to arrange for such temporary wire changes.

7.10
Movement of Facilities During Emergencies.  

7.10.1
Immediate Threat.  In the event of an unforeseen event, condition or circumstance that creates an immediate threat to the public safety, health, or welfare, the City shall have the right to require Franchisee to shut down, relocate, remove, replace, modify, or disconnect Franchisee’s Facilities located in the Public Rights-of-Way at the expense of the Franchisee without regard to the cause or causes of the immediate threat.  



7.10.2
Emergency.  In the event of an Emergency, or where a Facility creates or is contributing to an imminent danger to health, safety, or property, the City retains the right and privilege to protect, support, temporarily disconnect, remove, or relocate any or all parts of the Utility System located within the Public Rights-of-Way, as the City may determine to be necessary, appropriate or useful in response to any public health or safety Emergency and charge the Franchisee for costs incurred.


7.10.3 Notice.  During Emergencies the City shall endeavor to, as soon as practicable, provide notice to Franchisee of such Emergency at a designated Emergency response contact number, to allow Franchisee the opportunity to respond and rectify the problem without disrupting utility service.  If after providing notice, there is no prompt response, the City may protect, support, temporarily disconnect, remove, or relocate any or all parts of the Utility System located within the Public Rights-of-Way.



7.10.4
Limitation on Liability.  The City shall not be liable for any direct, indirect, or any other such damages suffered by any person or entity of any type as a direct or indirect result of the City’s actions under this Section.

7.11
Record of Installations
7.11.1
Map/Record Drawing of Utility System.  Upon request by the City, Franchisee shall search for and provide the City with the most accurate and available maps and record drawings in a form and content prescribed by the City reflecting the horizontal and vertical location and configuration of its Utility System within the Public Rights-of-Way and upon City property in a format acceptable to the City.  Franchisee shall provide the City with updated record drawings and maps upon request.  As to any such record drawings and maps so provided, Franchisee does not warrant the accuracy thereof and to the extent the location of the Utility System is shown, such Utility System is shown in its approximate location. 



7.11.2
Planned Improvements.  Upon written request of the City, Franchisee shall provide the City with the most recent update available of any planned improvements to its Utility System to the extent such plans do not contain confidential or proprietary information or such information can be redacted; provided, however, any such plan submitted shall be for informational purposes only and shall not obligate Franchisee to undertake any specific improvements, nor shall such plan be construed as a proposal to undertake any specific improvements.



7.11.3
Maps/Record Drawings of Improvements.  After Construction involving the locating or relocating of Facilities, the Franchisee shall provide the City with accurate copies of all record drawings and maps showing the horizontal and vertical location and configuration of all of located or relocated Facilities within the Public Rights-of-Way. These record-drawings and maps shall be provided at no cost to the City, and shall include hard copies and digital copies in a format specified by the City. As to any such record drawings and maps so provided, Franchisee does not warrant the accuracy thereof and to the extent the location of the Utility System is shown, such Utility System is shown in its approximate location. 

7.12
Restoration of Public Rights-of-Way, Public and Private Property



7.12.1
Restoration after Construction. Franchisee shall, after completion of Construction of any part of its Utility System, leave the Public Rights-of-Way and other property disturbed thereby, in as good or better condition in all respects as it was in before the commencement of such Construction.  Franchisee agrees to promptly complete restoration work to the reasonable satisfaction of the City.

7.12.2
Notice.  If Franchisee’s Work causes unplanned, unapproved, or unanticipated disturbance of or alteration or damage to Public Rights-of-Way or other public or private property, the Franchisee shall promptly notify the property owner within twenty-four (24) hours.



7.12.3
Duty to Restore.  If Franchisee’s Work causes unplanned, unapproved, or unanticipated disturbance of or alteration or damage to the Public Right-of-Way or other public property, it shall promptly remove any obstructions therefrom and restore such Public Rights-of-Way and public property to the satisfaction of the City to as good or better a condition as existed before the Work was undertaken, unless otherwise directed by the City.  If the City determines that complete or satisfactory restoration is not obtainable, the City shall have the right to require compensation for the less than complete or satisfactory condition of the Public Right-of-Way or public property.  Franchisee shall complete the restoration work within forty-eight (48) hours or as authorized by the City’s Public Works Director.
7.12.4
Temporary Restoration.  If weather or other conditions do not allow the complete restoration required by this Section, Franchisee shall temporarily restore the affected Public Right-of-Way or public property.  Franchisee shall promptly undertake and complete the required permanent restoration when the weather or other conditions no longer prevent such permanent restoration.



7.12.5
Survey Monuments.  All survey monuments which are disturbed or displaced by any Work shall be referenced and restored, as per WAC 332-120, as the same now exists or may hereafter be amended, and all pertinent federal, state and local standards and specifications.


7.12.6
Approval.  The Public Works Director shall be responsible for observation and final approval of the condition of the Public Rights-of-Way and City property following any restoration activities therein.  Franchisee is responsible for all testing and monitoring of restoration activities.  



7.12.7
Warranty.  Franchisee shall warrant any restoration work performed by Franchisee in the Public Right-of-Way or on other public property for one (1) year, unless a longer period is required by the Municipal Code or any generally applicable ordinance or resolution of the City.  If restoration is not satisfactorily and timely performed by the Franchisee, the City may, after prior notice to the Franchisee, or without notice where the disturbance or damage may create a risk to public health or safety, cause the repairs to be made and recover the reasonable cost of those repairs from the Franchisee. Within thirty (30) days of receipt of an itemized list of those costs, including the costs of labor, materials and equipment, the Franchisee shall pay the City.



7.12.8
Restoration of Private Property.  When Franchisee does any Work in the Public Right-of-Way that affects, disturbs, alters, or damages any adjacent private property, it shall, at its own expense, be responsible for restoring such private property to the satisfaction of the private property owner. 


7.13
Approvals.  Nothing in this Franchise shall be deemed to impose any duty or obligation upon the City to determine the adequacy or sufficiency of Franchisee's Design Documents or to ascertain whether Franchisee's proposed or actual Construction is adequate or sufficient or in conformance with the 100% Design Submittal reviewed and approved by the City.  No approval given, inspection made, review or supervision performed by the City pursuant to or under authority of this Franchise shall constitute or be construed as a representation or warranty express or implied by the City that such item reviewed, approved, inspected, or supervised, complies with applicable Laws or this Franchise or meets any particular Standard, code or requirement, or is in conformance with the approved 100% Design Submittal, and no liability shall attach with respect thereto. City approvals and inspections as provided herein, are for the sole purpose of protecting the City’s rights as the owner and/or manager of the Public Rights-of-Way and shall not constitute any representation or warranty, express or implied, as to the adequacy of the design or Construction of the Facilities or Utility System, suitability of the Franchise Area for Construction, or any obligation on the part of the City to insure that Work or materials are in compliance with any requirements imposed by a governmental entity.  City is under no obligation or duty to supervise the design, Construction, or operation of the Utility System.   

7.14
Abandonment of Facilities.  Except as may be otherwise provided by Law, Franchisee may abandon in place any Facilities in the Public Rights-of-Way upon written notice to the City, which notice shall include a description of the Facilities it intends to abandon, the specific location in the Public Rights-of-Way of such Facilities, and the condition of such Facilities.  However, if the City determines within 90 days of the receipt of notice of abandonment from the Franchisee, that the safety, appearance, functioning, or use of the Public Rights-of-Way and other facilities in the Public Rights-of-Way, including without limitation, utilities and related facilities, will be adversely affected, the operator must remove its abandoned Public Rights-of-Way Facilities by a date specified by the City and restore the Public Rights-of-Way to the same or better condition than existed immediately prior to removal.  Within 60 days of a request by the City, the Franchisee shall execute such documents as may be required to convey such abandoned property to the City free and clear of all encumbrances.   Absent such request and conveyance, Franchisee shall be and remain responsible for any Facilities abandoned in the Public Rights-of-Way. 

Article 8 
Miscellaneous

8.1
Headings.  Titles to articles and sections of this Franchise are not a part of this Franchise and shall have no effect upon the construction or interpretation of any part hereof.


8.2.
Entire Agreement.  This Franchise contains all covenants and agreements between the City and the Franchisee relating in any manner to the Franchise, use, and occupancy of the Public Rights-of-Way and other matters set forth in this Franchise.  No prior agreements or understanding pertaining to the same, written or oral, shall be valid or of any force or effect and the covenants and agreement of this Franchise shall not be altered, modified, or added to except in writing signed by the City and Franchisee and approved by the City in the same manner as the original Franchise was approved.  


8.3
Incorporation of Exhibits.  All exhibits annexed hereto at the time of execution of this Franchise or in the future as contemplated herein, are hereby incorporated by reference as though fully set forth herein.

8.4
Calculation of Time.  All periods of time referred to herein shall include Saturdays, Sundays, and legal holidays in the State of Washington, except that if the last day of any period falls on any Saturday, Sunday, or legal holiday in the State of Washington, the period shall be extended to include the next day which is not a Saturday, Sunday, or legal holiday in the State of Washington; provided that, the Effective Date shall be determine as provided at Section 4.3 of this Franchise.

8.5
Time Limits Strictly Construed.  Whenever this Franchise sets forth a time for any act to be performed by Franchisee, such time shall be deemed to be of the essence, and any failure of Franchisee to perform within the allotted time may be considered a Breach of this Franchise.


8.6
No Joint Venture.  It is not intended by this Franchise to, and nothing contained in this Franchise shall, create any partnership, joint venture, or principal-agent relationship or other arrangement between Franchisee and the City.  Neither Party is authorized to, nor shall either Party act toward third Persons or the public in any manner which would indicate any such relationship with the other.  The Parties intend that the rights, obligations, and covenants in this Franchise and the collateral instruments shall be exclusively enforceable by the City and Franchisee, their successors, and assigns.  No term or provision of this Franchise is intended to be, or shall be, for the benefit of any Person not a Party hereto, and no such Person shall have any right or cause of action hereunder, except as may be otherwise provided herein.  Further, the Franchisee is not granted any express or implied right or authority to assume or create any obligation or responsibility on behalf of or in the name of the City.  Nothing in this Section 8.6 shall be construed to prevent an assignment as provided for at Section 7.8.7 of this Franchise.  


8.7
Approval Authority.  Except as may be otherwise provided by Law or herein, any approval or authorization required to be given by the City, shall be given by the ** (or its successor), or by the **’s designee.

8.8
Binding Effect upon Successors and Assigns.  All of the provisions, conditions, and requirements contained in this Franchise shall further be binding upon the heirs, successors, executors, administrators, receivers, trustees, legal representatives and assigns of the Franchisee; and all privileges, as well as all obligations and liabilities of the Franchisee shall inure to its heirs, successors, and assigns equally as if they were specifically mentioned wherever the Franchisee is named herein. 
8.9

Waiver.  No failure by either Party to insist upon the performance of any of the terms of this Franchise or to exercise any right or remedy consequent upon a Breach thereof, shall constitute a waiver of any such Breach or of any of the terms of this Franchise.  None of the terms of this Franchise to be kept, observed or performed by either Party, and no breach thereof, shall be waived, altered or modified except by a written instrument executed by the injured Party.  No waiver of any Breach shall affect or alter this Franchise, but each of the terms of this Franchise shall continue in full force and effect with respect to any other then existing or subsequent Breach thereof.  No waiver of any default of the defaulting Party hereunder shall be implied from any omission by the injured Party to take any action on account of such default if such default persists or is repeated, and no express waiver shall affect any default other than the default specified in the express waiver and then only for the time and to the extent therein stated.  One or more waivers by the injured Party shall not be construed as a waiver of a subsequent breach of the same covenant, term or conditions.
8.10
Severability.  If any word, article, section, subsection, paragraph, provision, condition, clause, sentence, or its application to any person or circumstance (collectively referred to as “Term”), shall be held to be illegal, invalid, or unconstitutional for any reason by any court or agency of competent jurisdiction, such Term declared illegal, invalid or unconstitutional shall be severable and the remaining Terms of the Franchise shall remain in full force and effect unless to do so would be inequitable or would result in a material change in the rights and obligations of the Parties hereunder; provided, however, that if either Franchisee or the City prevails in any proceeding seeking a finding that any Term invalid, illegal or unconstitutional for any reason, this Franchise shall be declared terminated and all rights and obligations hereunder shall immediately cease and be of no force and effect except with regard to those provisions that survive termination of this Franchise pursuant to Section 8.14 herein.  In the event that such Term shall be held or otherwise mutually agreed to by the City and Franchisee to be illegal, invalid, or unconstitutional, the Parties shall reform the Franchise pursuant to Section 3.5 herein.


8.11
Signs.  No signs or advertising shall be Permitted in the Franchise Area except as may be required by Law or as may be required by the City for the protection of the public health, safety and welfare, to the extent it has authority to do so.  

8.12
Discriminatory Practices Prohibited.  Throughout the term of this Franchise, Franchisee shall fully comply with all equal employment and nondiscrimination provisions of applicable Law.

8.13
Notice.  Any notice required or Permitted to be given hereunder shall be in writing, unless otherwise expressly Permitted or required, and shall be deemed effective either, (i) upon hand delivery to the person then holding the office shown on the attention line of the address below, or, if such office is vacant or no longer exists, to a person holding a comparable office, or (ii) or when delivered by a nationally recognized overnight mail delivery service, to the Party and at the address specified below, or (ii) on the third business day following its deposit with the United States Postal Service, first class and certified or registered mail, return receipt requested, postage prepaid, properly sealed and addressed as follows: 

Franchisee’s address:  


Ryan and Caroline Spott

Iron Goat Networks LLC

PO BOX 1232

Sultan, WA  98294
The City’s Address:    


City Clerk

City of Sultan

PO BOX 1199

Sultan, WA  98294
And to the City Attorney


Kenyon Disend

11 Front Street South

Issaquah, WA  98027-3820
The City and Franchisee may designate such other address from time to time by giving written notice to the other, but notice cannot be required to more than two addresses, except by mutual agreement. 


8.14
Survival of Terms.  Upon the expiration, termination, revocation or forfeiture of the Franchise, the Franchisee shall no longer have the right to occupy the Franchise Area for the purpose of providing services authorized herein.  However, the Franchisee’s obligations under this Franchise to the City shall survive the expiration, termination, revocation or forfeiture of these rights according to its terms for so long as the Franchisee’s Utility System or any part thereof shall remain in whole or in part in the Public Rights-of-Way, the Franchisee transfers ownership of all Facilities in the Franchise Area to a third-Party, or the Franchisee abandons said Facilities in place, all as provided herein.  Said obligations include, by way of illustration and not limitation, Franchisee’s obligations to indemnify, defend, and protect the City, to provide insurance, to relocate its facilities, and to reimburse the City for its costs to perform Franchisee work. 
8.15
Force Majeure.  In the event Franchisee is prevented or delayed in the performance of any of its obligations herein due to circumstances beyond its control or by reason of a force majeure occurrence, such as, but not limited to, acts of God, acts of terrorism, war, riots, civil disturbances, natural disasters, floods, tornadoes, earthquakes, unusually severe weather conditions, employee strikes and unforeseen labor conditions not attributable to Franchisee’s employees, Franchisee shall not be deemed in Breach of provisions of this Franchise. 

If Franchisee believes that circumstances beyond its control or by reason of a force majeure occurrence have prevented or delayed its compliance with the provisions of this Franchise, Franchisee shall provide documentation as reasonably required by the City to substantiate the Franchisee’s claim.  Franchisee shall have a reasonable time, under the circumstances, to perform the affected obligation under this Franchise or to procure a substitute for such obligation which is satisfactory to the City; provided that,  the Franchisee shall perform to the maximum extent it is able to perform and shall take reasonable steps within its power to correct such cause(s) in as expeditious a manner as possible, provided that the Franchisee takes immediate and diligent steps to bring itself back into compliance and to comply as soon as possible under the circumstances with the Franchise without unduly endangering the health, safety, and integrity of the Franchisee's employees or property, or the health, safety, and integrity of the public, Public Rights-of-Way, public property, or private property. 

8.16
Attorneys’ Fees.  In the event of a suit, action, arbitration, or other proceeding of any nature whatsoever, whether in contract or in tort or both, is instituted to enforce any word, article, section, subsection, paragraph, provision, condition, clause or sentence of this Franchise or its application to any person or circumstance, the prevailing Party shall be entitled to recover from the losing Party its reasonable attorneys, paralegals, accountants, and other experts fees and all other fees, costs, and expenses actually incurred and reasonably necessary in connection therewith, as allowed by Washington law and as determined by the judge or arbitrator at trial or arbitration, as the case may be, or on any appeal or review, in addition to all other amounts provided by law. This provision shall cover costs and attorneys’ fees related to or with respect to proceedings in Federal Bankruptcy Courts, including those related to issues unique to bankruptcy law.  This provision shall not apply to dispute resolution proceedings  under section 6.1 of this Franchise and shall not apply to the extent that the suit, action, arbitration or other proceeding is brought to interpret any term, condition,  provision, section, article or clause of this Franchise. 
8.17
Venue/Choice of Law.  This Franchise shall be governed and construed in accordance with the laws of the State of Washington.  Any action brought relative to enforcement of this Franchise, or seeking a declaration of rights, duties or obligations herein, shall be initiated in the Superior Court of City in which the City is located, and shall not be removed to a federal court, except as to claims over which such Superior Court has no jurisdiction.  Removal to federal court shall be to the Federal Court of the Western/Eastern District of Washington.  
8.18
Publication.  This ordinance, or a summary thereof, shall be published in the official newspaper of the City, the expense of which shall be borne by Franchisee, and shall take effect and be in full force in accordance with Section 4.3 herein.


ADOPTED BY THE CITY COUNCIL AT A REGULAR MEETING THEREOF ON THE _____ DAY OF __________, 20_____, AND SIGNED IN AUTHENTICATION OF ITS PASSAGE THIS _____ DAY OF __________, 20____.








CITY OF SULTAN








______________________________








Carolyn Eslick, Mayor

ATTEST/AUTHENTICATED:

______________________________

Laura Koenig, City Clerk

Approved as to form:

______________________________

Margaret King, City Attorney

Filed with the City Clerk: 

Passed by the City Council: 

Ordinance No. 

Date of Publication: 

Exhibit “A”

(Form of Transfer Agreement)


THIS TRANSFER AGREEMENT (“Agreement”) is made this ___ day of _____________, 20___, by and between:

1.
PARTIES.


1.1
City of Sultan, a legal subdivision of the state of Washington (“City”).


1.2
_______________________ (“Franchisee”).


1.3
_______________________ (“Transferee”).

RECITALS


WHEREAS the City has issued a single Franchise (the “Franchise”) to Franchisee, which was authorized on the ____ day of _______________, 20_____, pursuant to Ordinance No. _______, and


WHEREAS Franchisee has reached an agreement with Transferee on a (describe transaction, example: conveyance of benefited property) ____________________________________________________________________________________________________________________________________________________________________________________________________________ with Transferee, to (example:  acquire from Franchisee its facilities and equipment located in the Public Rights‑of‑Way) _____________________________________________________________

____________________________________________________________________, and


WHEREAS Franchisee and Transferee have requested that the City approve a transfer of the Franchise from Franchisee to Transferee, and


WHEREAS, as a result of the transfer of the Franchise, Transferee will assume all rights, duties, and obligations that Franchisee has under the Franchise, will be responsible for full compliance with the Franchise, will meet or exceed all applicable and lawful federal, state, and local requirements, and 


WHEREAS, relying on the representations made by the Transferee and Franchisee, the City, on the ___ day of ___________, 20___, has, pursuant to Resolution No. __________ and the Franchise, approved the transfer upon the terms and conditions as stated herein; 


NOW, THEREFORE, in consideration of the City's approval of the transfer, subject to the terms and conditions of this Agreement, THE PARTIES DO HEREBY AGREE as follows:

2.
TRANSFER.  Transfer of the Franchise shall be effective upon the following conditions precedent:

2.1 Receipt by the City of the fully executed acceptance of franchise and performance guarantee attached hereto as Exhibit B-1 together with all required certificates of insurance, security fund and performance bond.


2.2 Payment to the City of the Transfer fees.


2.3 The date of closing of the sale/conveyance of the property benefited by this franchise and/or the Facilities located in the franchise area or upon a date as mutually agreed to by the City, Franchisee and Transferee as follows:________ __________________________.


3.
ACCEPTANCE OF FRANCHISE OBLIGATIONS.


3.1
The Franchisee and Transferee hereby accept, acknowledge, and agree that neither the proposed transaction between Franchisee and Transferee nor the City’s approval of this agreement shall diminish or affect the existing and continuing commitments, duties, or obligations, present, continuing, and future, of the Franchisee and Transferee embodied in the Franchise.  


3.2
Transferee and Franchisee agree that neither the transfer nor the City’s approval of this Agreement and the resulting transfer shall in any respect relieve Franchisee, or any of its successors in interest, of any obligation or liability arising from acts or omissions occurring prior to the transfer of the franchise, whether known or unknown, or the consequences thereof.  

3.3
The transfer is not intended and shall not be construed to authorize the Franchisee to take any position or exercise any right that could not have been exercised prior to the transfer.

3.4
Notwithstanding anything to the contrary herein, Transferee shall not be responsible for any of Franchisee’s financial liabilities and obligations under the franchise or pursuant to the City code, rules, and regulations that accrued before the transfer of the Franchise. 

3.5
The City waives none of its rights with respect to the Franchisee’s or Transferee’s compliance with the terms, conditions, requirements, and obligations set forth in the Franchise.  The City's approval of the this agreement shall in no way be deemed a representation by the City that Franchisee is in compliance with all of Franchisee’s obligations under the franchise. 

3.6
Franchisee and Transferee acknowledge and agree that the City’s approval and acceptance of this agreement and the resulting transfer is made in reliance upon the representations, documents, and information provided by the Franchisee and Transferee in connection with the request for transfer.

4.
seq level1 \h \r0 

seq level2 \h \r0 MISCELLANEOUS PROVISIONS.

4.1
Conditions Precedent.  The Agreement shall be effective and binding upon the signatories once it has been signed by all signatories; provided that, within 30 days of execution of the Agreement by all of the signatories, Transferee has provided to the City the following:  (1) all fees required for this transfer, (2) its acceptance of the franchise in substantially the form of the document attached hereto as Exhibit B-1; (3) its insurance certificate in conformance with the requirements of the Franchise; (4) a performance bond or cash deposit in conformance with the requirements of the Franchise.


4.2
Entire Agreement.  The Agreement constitutes the entire agreement of the Parties with respect to the matters addressed herein.  No statements, promises, or inducements inconsistent with the Agreement made by any Party shall be valid or binding, unless in writing and executed by all Parties.  


4.3
Binding Acceptance.  The Agreement shall bind and benefit the Parties hereto and their respective heirs, beneficiaries, administrators, executors, receivers, trustees, successors, and assigns, and the promises and obligations herein shall survive the expiration date hereof.  Any purported transfer of the Agreement is void without the express written consent of the signatories.


4.4
Severability.  In the event that the Agreement shall, to any extent, be held to be invalid, preempted, or unenforceable, the remainder hereof shall be valid in all other respects and continue to be effective.


4.5
Defined Terms.  Terms not defined in this Agreement shall have the same meaning as given in the Franchise.

4.6
Governing Law.  The Agreement shall be governed in all respects by the laws of the state of Washington.
(Signatures on the following page)

IN WITNESS WHEREOF the Parties hereto have executed this Agreement as of the day and year first written above.

CITY





FRANCHISEE

By:  Mayor




By:  













Title:  













TRANSFEREE













By:  













Title:  






TRANSFER EXHIBIT A-1

Acceptance of Franchise and Performance Guarantee

Franchise issued pursuant to Ordinance No. ______ and accepted __________________, 

20____;  Transfer authorized pursuant to Resolution No. _____, effective ____________, 

20___.


I, _______________________, am the _________________________________, and (am the authorized representative to) accept the above‑referenced Franchise on behalf of _______________________________.  I certify that this Franchise and all terms and conditions thereof are accepted by _______________________, without qualification or reservation and that __________________________ unconditionally guarantee(s) performance of all such terms and conditions. 


DATED this _____ day of ________________, 20___.











By











Its 






Tax Payer ID# 



	STATE OF ______________

CITY OF ____________
	ss.





I certify that I know or have satisfactory evidence that _________________________ is the person who appeared before me, and said person acknowledged that said person signed this instrument, on oath stated that said person was authorized to execute the instrument and acknowledged it (as the _________________________ of _____________________, a _____________ corporation,) to be the free and voluntary act of such corporation/individual for the uses and purposes mentioned in the instrument.


Dated this _____day of _________________________, _____.





(Signature of Notary)

Print Name

Notary public in and for the state of ______________, residing at 

My appointment expires 


Exhibit “B”

(Acceptance of Franchise)

Franchise issued pursuant to Ordinance No. ______.


I, _______________________, am the _________________________________, and (am the authorized representative to) accept the above‑referenced Franchise on behalf of _______________________________.  I certify that this Franchise and all terms and conditions thereof are accepted by _______________________, without qualification or reservation and that __________________________ unconditionally guarantee(s) performance of all such terms and conditions. 


DATED this _____ day of ________________, 20___.











By











Its 






Tax Payer ID# 



	STATE OF ______________

CITY OF ____________
	ss.





I certify that I know or have satisfactory evidence that _________________________ is the person who appeared before me, and said person acknowledged that said person signed this instrument, on oath stated that said person was authorized to execute the instrument and acknowledged it (as the _________________________ of _____________________, a _____________ corporation,) to be the free and voluntary act of such corporation/individual for the uses and purposes mentioned in the instrument.


Dated this _____day of _________________________, _____.

(Signature of Notary)

Print Name

Notary public in and for the state of ______________, residing at 

My appointment expires 


Exhibit “C”

(Environmental Indemnity)

1.
Duty to Indemnify/Release/Defend.  Franchisee assumes the risk that Hazardous Substances or other adverse matters may affect the Franchise Area that were not revealed by Franchisee inspection and indemnifies, holds harmless and hereby waives, releases and discharges forever the City and City’s officers, employees and agents (collectively, “Indemnitees”) from any and all present or future claims or demands, and any and all damages, losses, injuries, liabilities, causes of actions (including, without limitation, causes of action in tort) costs and expenses (including, without limitation fines, penalties and judgments, and attorneys’ fees) of any and every kind or character, known or unknown, which Franchisee might have asserted or alleged against Indemnitees arising from or in any way related to the Condition of the Franchise Area or alleged presence, use, storage, generation, manufacture, transport, release, leak, spill, disposal or other handling of any Hazardous Substances in, on or under the Franchise Area (the “Franchisee Losses”).  Franchisee Losses shall include without limitation (a) the cost of any investigation, removal, or Remedial Action (defined below) that is required by any Environmental Law, that is required by judicial order or by order of or agreement with any governmental authority, or that is necessary or otherwise is reasonable under the circumstances, (b) losses for injury or death of any person, and (c) losses arising under any Environmental Law enacted after the date hereof.  Except as may be limited below, Franchisee Losses specifically include losses sustained by Franchisee as a result of any obligation of Franchisee to remove, close, Remediate, reimburse or take other actions requested or required by any governmental agency concerning any Hazardous Substances on the Franchise Area.  Notwithstanding the above, Franchisee Losses waived, released, and discharged hereunder by Franchisee shall not include losses as a result of releases or contamination caused by the acts of the City after the Effective Date.  The rights, duties and obligations of the city and franchisee pursuant Sections 2 and 3 herein apply to the duty to Indemnify and defend as provided in this Section 1.

2  
Discovery Within Franchise Area.  In the event that the Work of the Franchisee in, on, and upon the Franchise Area results in the discovery of the presence of Hazardous Substances ("Discovered Matters”) in, on or upon the areas excavated or otherwise opened or exposed by Franchisee within the Franchise Area (the "Excavated Areas"), the Franchisee shall immediately notify the City and take whatever other reporting action is required by applicable Environmental Law as it relates to the Discovered Matters in the Excavated Areas.  In the event that, as a result of such discovery, an agency with jurisdiction to address Hazardous Substances in, on or upon the Franchise Area (“Environmental Authority”) orders, obtains a judgment or court order requiring, or otherwise exercises its authority to require Remedial Actions to be taken by the City or Franchisee, or Franchisee decides to undertake Remedial Actions independently or enter into a consent order or consent decree with an Environmental Authority, then in such event, Franchisee agrees to indemnify, defend, and hold the City harmless from and against the cost of all Remedial Actions which are required by the Environmental Authority within the Excavated Areas under the applicable Environmental Laws with respect to the Discovered Matters; provided, however, the City, subject to the provisions of Section 3 below, shall be solely responsible for all necessary Remedial Actions which are required by the Environmental Authority within other portions of the Franchise Area (outside the Excavated Areas) under the applicable Environmental Laws with respect to the Discovered Matters.

3 Release by Franchisee.  In the event the Franchisee’s Work, in, on or upon the Franchise Area within the Excavated Areas results in a release (as determined under applicable Environmental Laws) of Hazardous Substances which were, before such activities, confined to areas within the Excavated Areas, but which after such activities by Franchisee are released beyond the Excavated Areas, and if the release is caused in whole or in part by the Franchisee, then the Franchisee shall indemnify, defend and hold the City harmless from the costs of all necessary Remedial Actions which are required under the applicable Environmental Laws, to the extent of Franchisee's share of the liability for the release.  Franchisee’s liability for the release may, inter alia, be determined by Franchisee’s admission of the same, or as determined by a final non-appealable decision by a court of competent jurisdiction, or as provided in a final non-appealable administrative order issued by the Environmental Authority, or by a consent decree entered by Franchisee and the Environmental Authority.  

EXHIBIT “D”

(Insurance Requirements)

The Franchisee shall procure and maintain for the duration of the Contract, insurance against claims for injuries to persons or damage to property which may arise from or in connection with the performance of the work hereunder by the Franchisee, its agents, representatives or employees.

A. Minimum Scope of Insurance.  Franchisee shall obtain insurance of the types described below:
1. Automobile Liability insurance covering all owned, non-owned, hired and leased vehicles.  Coverage shall be written on Insurance Services Office (ISO) form CA 00 01 or a substitute form providing equivalent liability coverage.  If necessary, the policy shall be endorsed to provide contractual liability coverage.
2. Commercial General Liability insurance shall be written on ISO occurrence form CG 00 01 and shall cover liability arising from premises, operations, independent contractors and personal injury and advertising injury, and liability assumed under an insured contract.  The Commercial General Liability insurance shall be endorsed to provide the Aggregate Per Project Endorsement ISO form CG 25 03 11 85.  There shall be no endorsement or modification of the Commercial Liability insurance for liability arising from explosion, collapse or underground property damage.  The City shall be named as an insured under the Franchisee’s Commercial General Liability insurance policy with respect to the work performed for the City using ISO additional endorsement CG 20 10 10 01 and CG 20 37 10 01 or substitute endorsements providing equivalent coverage.
3. Workers’ Compensation coverage as required by the Industrial Insurance laws of the State of Washington.
B. Minimum Amounts of Insurance.  Franchisee shall maintain the following insurance limits:

1. Automobile Liability insurance with a minimum combined single limit for bodily injury and property damage of $1,000,000 per accident.

2. Commercial General Liability insurance shall be written with limits no less than $1,000,000 each occurrence, $2,000,000 general aggregate and $2,000,000 products-completed operations aggregate limit.

C.
Other Insurance Provisions.  The insurance policies are to contain, or be endorsed to contain, the following provisions for Automobile Liability and Commercial General Liability insurance:

1. The Franchisee’s insurance coverage shall be primary insurance as respect to the City.  Any insurance, self-insurance, or insurance pool coverage maintained by the City shall be excess of the Franchisee’s insurance and shall not contribute with it.

2. The Franchisee’s insurance shall be endorsed to state that coverage shall not be cancelled by either party, except after thirty (30) days prior written notice by certified mail, return receipt requested, has been given to the City.

D.   Acceptability of Insurers.  Insurance is to be placed with insurers with a current A.M. Best rating of not less than A:VII.

E.  Verification of Coverage.  Franchisee shall furnish the City with original certificates and a copy of the amendatory endorsements, including but not necessarily limited to the additional insured endorsement, evidencing the Automobile Liability and Commercial General Liability insurance of the Franchisee before commencement of the work.  

F.  Subcontractors. Franchisee shall include all subcontractors as insureds under its policies or shall furnish separate certifications and endorsements for each subcontractor.  All coverages for subcontractors shall be subject to all of the same insurance requirements as stated herein for the Franchisee.  
EXHIBIT “E”

(Financial Security)

1
Performance Bond.

1.1
Franchisee shall provide to the City a faithful performance and payment bond in the initial amount of $25,000 to ensure the full and faithful performance of all of its responsibilities under this Franchise and applicable Laws, including, by way of example and not limitation, its obligations to relocate and remove its Facilities, to restore the Public Right-of-Way and other property when damaged or disturbed, to reimburse the City for its Direct Costs and keeping Franchisee’s insurance in full force.  



1.2
The performance bond shall be in a form with terms and conditions acceptable to the City and reviewed and approved by the City Attorney.  



1.3
The performance bond shall be with a surety with a rating no less than "A X" in the latest edition of "Bests Rating Guide," published by A.M. Best Company.  



1.4
The Franchisee shall pay all premiums or costs associated with maintaining the performance and payment bond, and shall keep the same in full force and effect at all times.  If Franchisee fails to provide or maintain the bond, then the City, in its sole discretion, may require Franchisee to substitute an equivalent cash deposit as described below in lieu of the bond.



1.5
Franchisee’s maintenance of the bond(s) shall not be construed to excuse unfaithful performance by Franchisee, or limit the liability of Franchisee to the amount of the bond(s), or otherwise limit the City’s recourse to any other remedy available at law or in equity.


1.6
The amount of the bond may, in the reasonable discretion of the City, be adjusted by the City to take into account (1) cumulative inflation, (2) increased risk to the City, (3) the experiences of the Parties regarding Franchisee compliance with its obligations under the Franchise, and (4) issuance of Site Specific Permits for installation of new Facilities.  Prior to adjusting the amount of the bond, the City shall provide reasonable notice to the Franchisee and an opportunity to provide comments, and the City shall review and consider such comments that are timely made.  


2
Cash Deposit/Irrevocable Letter of Credit in Lieu of Bond.  


Franchisee may, at its election or upon order by the City pursuant to Section 4 herein, substitute an equivalent cash deposit with an escrow agent approved by the City or an irrevocable letter of credit in form and content approved by the City Attorney, instead of a performance and payment bond.  This cash deposit or irrevocable letter of credit shall ensure the full and faithful performance of all of Franchisee’s responsibilities hereto under this Franchise and all applicable Laws.  This includes but, is not limited to, its obligations to relocate or remove its facilities, restore the Public Rights-of-Way and other property to their original condition, reimbursing the City for its costs, and keeping Franchisee’s insurance in full force.  


The City shall notify Franchisee in writing, by certified mail, of any default and shall give Franchisee thirty (30) days from the date of such notice to cure any such default.  In the event that the Franchisee fails to cure such default to the satisfaction of the City, the City may, at its option, draw upon the cash deposit or letter of credit up to the amount of the City’s costs incurred to cure Franchisee’s default.  Upon the City’s cure of Franchisee’s default, the City shall notify Franchisee in writing of such cure.  


In the event that the City draws upon the cash deposit or letter of credit, Franchisee shall thereupon replenish the cash deposit or letter of credit to the full amount as specified herein or provide a replacement performance and payment bond.


3
Restoration Bond.



3.1
Unless otherwise provided in a Regulatory Permit issued by the City for work within the Public Right-of-Way, or by City ordinance, code, rule,  regulation or Standards, the City may require Franchisee to enter into a performance agreement, secured by a restoration bond written by a corporate surety acceptable to the City equal to at least _______________ percent (____%) of the estimated cost of restoring the Public Rights-of-Way to their pre-construction condition in accordance with Section 7.12 of the Franchise. Such restoration bond shall be deposited before construction is commenced.  Such restoration bond may be required, when the City determines that the Performance and Payment Bond or cash deposit/letter of credit is not sufficient to protect the interests of the City for Permitted Work.


3.2
Said restoration bond, or a separate bond acceptable to the City, shall warrant all such restoration work for a period of ____ (__) years. 

3.3
In the event that a bond issued to meet the requirements of this Section is canceled by the surety, after proper notice and pursuant to the terms of said bond, Franchisee shall, prior to expiration of said bond, be responsible for obtaining a replacement bond which complies with the terms of this Section. 


3.4
The performance agreement shall guarantee, to the satisfaction of the City:

3.4.1
Timely completion of construction;

3.4.2
Construction in compliance with applicable approved plans, Utility Permits, technical codes, and Standards;

3.4.3
Proper location of the Facilities as approved by the City;

3.4.4
Restoration of the Public Rights-of-Way and other public or private property disrupted, damaged, or otherwise affected by the construction. The performance agreement shall warrant said restoration work for a period of _________ (___) years;

3.4.5
The submission of “record” drawings after completion of the Work; and

3.4.6
Timely payment and satisfaction of all claims, demands or liens for labor, material or services provided in connection with the work.

4
Security Fund.

4.1
If there is an Material Breach by Franchisee or a pattern of repeated Breaches, then Franchisee shall, upon written request of the City, establish and provide to the City a cash deposit or irrevocable letter of credit from a local financial institution satisfactory to the City, in a form and content approved by the City Attorney, and in the amount of $________ ($ _____).  Such Irrevocable letter of credit shall be established as security for the full and faithful performance of all of its responsibilities under this Franchise and applicable Laws, including, by way of example but not limited to, its obligations to relocate and remove its Facilities, to restore the Public Right-of-Way and other property when damaged or disturbed, and to reimburse the City for its costs, 

4.2
If a cash deposit or letter of credit is furnished pursuant to Section 2, the cash deposit or letter of credit shall then be maintained at that same amount throughout the remaining term of this Franchise.

4.3
Upon a Material Breach, the cash deposit/letter of credit may be drawn upon by the City for purposes including, but not limited to, the following:


4.3.1
Failure of Franchisee to pay the City sums due under the terms of this Franchise;


4.3.2
Reimbursement of costs and expenses borne by the City to correct Franchise violations not corrected by Franchisee; and


4.3.3
Monetary remedies or damages assessed against Franchisee as provided in this Franchise.

4.4
Within three (3) days of a withdrawal from the Security Fund, the City shall mail, by certified mail, return receipt requested, written notification of the amount, date, and purpose of such withdrawal to the Franchisee. 

4.5
Within thirty (30) days following notice that a withdrawal from the cash deposit/letter of credit has occurred, Franchisee shall restore the cash deposit/letter of credit to the full amount required by Section 4.1.  If at the time of a withdrawal from the Security Fund by the City, the amounts available are insufficient to provide the total payment towards which the withdrawal is directed, the balance of such payment shall continue as the obligation of the Franchisee to the City until it is paid.
4.6
Upon termination of the Franchise under conditions other than those stipulating forfeiture of the Security Fund, the balance then remaining in the Security Fund shall be returned to the Franchisee within sixty (60) days of such termination, provided that there is then no outstanding default on the part of the Franchisee. 


4.7
Failure to maintain or restore the security fund or letter of credit shall constitute a Breach of this Agreement.

4.8
In the event Franchisee believes that the letter of credit was drawn upon improperly, Franchisee shall give notice to the City and the City and Franchisee shall refer the Dispute to the Dispute Resolution process set forth at Section 6.1 of this Franchise.  



4.9
The rights reserved to the City herein are in addition to all other rights of the City, whether reserved herein or authorized by applicable Law, and no action, proceeding, or exercise of a right with respect to such Security Fund or letter of credit will affect any other right the City may have. Neither the filing of a letter of credit with the City, nor the receipt of any damages recovered by the City thereunder, shall be construed to excuse faithful performance by the Franchisee or limit the liability of the Franchisee under the terms of its Franchise for damages, either to the full amount of the letter of credit or otherwise. 

EXHIBIT F
(Form of Parental Guarantee)

This Guaranty is made on the date set forth below by [NAME OF GUARANTOR] (hereinafter referred to as the "GUARANTOR").

RECITALS:

WHEREAS,  ** (Guarantor) and the City of **, (the "CITY") have entered into a Franchise Agreement (the "Franchise") dated _______, 20___.

WHEREAS, The Franchise requires GUARANTOR to guaranty the observance, fulfillment and performance of Franchisee’s obligations under the Franchise.

NOW, THEREFORE, in partial consideration of the City’s grant of the Franchise Agreement to Franchisee and in addition to other good and valuable consideration, the receipt and sufficiency of which is hereby acknowledged, the GUARANTOR hereby agrees to the following:

TERMS:

1. GUARANTOR guarantees to the CITY the observance, fulfillment and performance by Franchisee of each and every obligation of Franchisee in the Franchise, except to the extent that any such provision or obligation is unenforceable under applicable law (the "Guaranty").

2. The Guaranty shall continue in full force and effect until the City releases the Guarantor from its obligations under this Guarantee or otherwise by operation of law or contract. In no event shall the Guaranty extend beyond the original term of the Franchise Agreement.

3. This Guaranty shall be governed by and construed in accordance with the laws of the State of Washington.

4. If any provision of this Guaranty is determined to be illegal, invalid or unconstitutional by any court of competent jurisdiction or by any state or federal regulatory authority having jurisdiction, then such determination shall have no effect on the validity of any other provision of this Guaranty.

IN WITNESS WHEREOF, the GUARANTOR has caused the Guaranty to be executed by its duly authorized representative on the date set forth below.

BY:

NAME:

TITLE:

DATE:

	STATE OF ______________

CITY OF ____________
	ss.





I certify that I know or have satisfactory evidence that _________________________ is the person who appeared before me, and said person acknowledged that said person signed this instrument, on oath stated that said person was authorized to execute the instrument and acknowledged it (as the _________________________ of _____________________, a _____________ corporation,) to be the free and voluntary act of such corporation/individual for the uses and purposes mentioned in the instrument.


Dated this _____day of _________________________, _____.

(Signature of Notary)

Print Name

Notary public in and for the state of ______________, residing at 

My appointment expires 


SULTAN CITY COUNCIL

AGENDA ITEM COVER SHEET

ITEM NO:
Consent C 1

DATE:
January 22, 2009

SUBJECT:
Council Meeting Minutes

CONTACT PERSON:
Laura Koenig, Clerk/Deputy Finance Director

SUMMARY:

Attached are the minutes of the January 8, 2009 Council meeting as on file in the office of the City Clerk.

RECOMMENDED ACTION:
Approve as submitted

MOTION:  Move to accept the consent agenda as presented.
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CITY OF SULTAN COUNCIL MEETING – January 8, 2009
The regular meeting of the Sultan City Council was called to order in the Sultan Community Center by Mayor Eslick.   Councilmembers present:  Champeaux, Wiediger, Slawson (late 7:45), Flower, Davenport-Smith (late), Blair and Absent: Doornek.

CHANGES/ADDITIONS TO THE AGENDA:

Action:  Add waiver of excess garbage charges for December

PRESENTATIONS:  

Sultan Police Officers:  Mayor Eslick presented cards to the Officer Gillespie, Berg and Vimpany and their families and thanked them for their service to the City of Sultan.

Snohomish County Prosecutor – Janice Ellis:  The Snohomish County Prosecutor will be making changes in the manner crimes are prosecuted in 2009.  Due to budget cuts, staffing has been reduced by 10% which as impacted the capacity to review, charge and try felony cases.  The charging threshold for property crimes has been increased from $250 to $1000.  The impact to the cities will be an increase in the number of misdemeanors and additional cost for court and jail.  In 2008, the City of Sultan had four cases that would meet the new criteria for charging.  

Snohomish County will need to request state legislative action to redefine the crimes under RCW to match the standards the Prosecutor has recommended.  The RCW standard was set in 1975 and does not include an inflation factor.  

Council asked how long the County will be effected by the reduced staff; where is their office on the County’s priority list; the impact of increased jail time to the cities.  The additional jail time is an unfunded mandate and the jail expenditures in 2008 were 30% over budget. 

Ms. Ellis advised that the County Council is concerned about community safety and addressing crimes.  The Municipal and District judges have more leeway for sentencing standards then the Superior Court judges and jail time could vary some.  

COMMENTS FROM THE PUBLIC
Debbie Copple:  Encouraged the Council to approve funding for the Rural Enterprise Grant for the small business incubator project.  Research show this is a success program to get business moving forward and this will provide training and marketing tools to the applicants.  The Community Awards celebration is set for February 7, 2009 to honor community members who have made a difference.   FEMA has a grant and loan program available to help businesses that have been impacted by the weather.  The Chamber is gathering information to submit to FEMA and will provide an update if funds are available.

Jeff Beeler:  A fund raiser for the Highway 2 Safety Coalition will be held on January 10, 2009 at the Galaxy Theater.   The snow has created problems for residents and the City needs to purchase a snow plow of their own.  They have a stormwater utility and perhaps those funds could be used to purchase a snow plow.  

COUNCILMEMBERS COMMENTS:
Blair:  The flood and snow have created travel issues for everyone.  Thanked the community members that cleared the streets during the snow.  

Flower:  He is glad to live and work in Sultan.  Thanked the Councilmembers and Police Officers for their service to the community.   Advised that he will be the Chairperson for the Snohomish Board of Health for 2009 and this will be a challenging year.  The funding cut backs will impact the businesses and schools with higher inspection fees; the WIC program has been cut; clinic hours have reduced and community programs have been cut. 
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Champeaux:  Thanked the Police Department for their service and Officer Berg for the quick response to an incident at his home.   Thanked the community members and Snohomish County for plowing the streets during the snow.   It is not worth it to purchase a snow plow for infrequent snow events when the City would work with the County to provide the service.  A small plow to clear driveways could be used by the City.  Congratulated Councilmember Flower on his appointment as the Chair for the Health District. 

Mayor Eslick:   Dominick Zimmerman, Public Works staff member, did a great job of clearing the streets during the snow.   The Emergency staff and volunteers have worked closely with the city during the snow and flood events.  Congratulated Councilmember Flower on his appointment as the Chair for the Health District.   The purpose of the USDA Rural Enterprise grant is to transfer products from a home base to the incubator to “grow the business”.  She would like to use the $2,500 in the Grant budget for the incubator project instead of façade improvements. 

CONSENT AGENDA: 

The following items are incorporated into the consent and approved by a single motion of the Council.   On a motion by Councilmember Champeaux, seconded by Councilmember Slawson, the consent agenda was approved as presented.  Champeaux – aye; Wiediger – aye; Slawson – aye; Davenport-Smith - aye; Flower – aye; Blair – aye.
1) Approval of the minutes of the December 11, 2008 regular Council Meeting as on file in the Office of  the City Clerk.
2) Approval of the minutes of the December 11, 2008 public hearing on proposed garbage rate increases as on file in the Office of the City Clerk. 

3) Approval of vouchers in the amount of $242,870.23 and payroll through November 28, 2008 in amount of $98,208.47 to be drawn and paid on the proper accounts.

4) Appointment of Councilmember Jim Flower as the representative to the Snohomish Health Board.

5) Set a public hearing for January 22, 2008 on the proposed Public Participation Polices and amendments to SMC 16.134.

ACTION ITEMS:

Ordinance 1007-09 and 1014-09 Garbage Rates:  The City Council held a public hearing on the proposed rate increases on December 11, 2008. This staff report includes two council actions:

1. Amend section 13.16.140 to remove the garbage rates from the Sultan Municipal code. The rates will be established by separate ordinance (Ordinance No. 1014-09) and included in the annual fees schedule as an attachment.

2. Adopt an interim twenty percent (20%) increase to garbage rates and establish the interim rates by Ordinance No. 1014-09.

The new rates will be effective February 1, 2009 after second reading of Ordinance No. 1014-09 at the January 22, 2009 City Council meeting. Customers will see the increase on their March 2009 utility bill.
The staff found that garbage rates were set in the Sultan Municipal Code, Ordinance 1007-09 will remove them from the code and rates will be set by ordinance as part of the fee schedule.

Senior citizens rates were not changed.

On a motion by Councilmember Slawson, seconded by Councilmember Wiediger, Ordinance 1007-09, amending SMC 13.16.140, was introduced and passed on to a second reading.  All ayes.

On a motion by Councilmember Slawson, seconded by Councilmember Davenport-Smith, Ordinance 1014-09, setting garbage rates, was introduced and passed on to a second reading.  All ayes, except Councilmember Flower who voted nay.
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Mayor Pro-Tem Appointment:   In accordance with the current Council Rules of Procedures for Council Meetings, the Council appoints a Mayor Pro Tem for the year at the first Council meeting.  The Mayor Pro Tem conducts the business of presiding over meetings of the council and any other regularly conducted business of the Mayor in the Mayor’s absence.
Councilmember Blair nominated Councilmember Weidiger, as Mayor Pro-tem, seconded by Councilmember Flower.
On a motion by Councilmember Blair, seconded by Councilmember Flower, Councilmember Wiediger was appointed as Mayor Pro-tem for 2009.  All ayes.
Planning Board Appointment:  The Planning Board received a letter of resignation from Paul McBride.  Interview with potential applicants for the Planning Board were held on December 11, 2008.   Mayor Eslick advised that she has appointed Jerry Knox to the open Planning Board position.  

On a motion by Councilmember Flower, seconded by Councilmember Slawson, Jerry Knox’s appointment to the Planning Board was confirmed.  All ayes.
Ordinance 1010-09 Park Regulations: The City of Sultan owns several park properties including Osprey Park, Reese Park and the recently opened skate park. The Sultan Municipal Code is silent on park regulations. The Sultan Police Department is limited in its ability to regulate behavior in Sultan’s parks without clear regulations and penalties.

If the Council chooses to establish park regulations there are a number of policy issues the Council will need to discuss and decide including:

· prohibited activities

· park hours of operation

· use by groups and potential fees

· penalties for violations

The focus of this effort is to provide the Sultan Police Department with the tools necessary to manage use and behavior in City parks. The Council may want to spend some time discussing civil infractions versus misdemeanors to establish meaningful penalties for violating park regulations.  Under the proposed regulations, possession of any alcoholic beverage or illegal drugs in any park is a misdemeanor punishable by a maximum $250.00 fine.  Any other violation of park regulations is a civil infraction with a $250.00 maximum fine.  

Chief Brand has recommended sections 9.09.150 (Trespass) and 9.09.090 (camping) be changed to a misdemeanor not an infraction.

Discussion was held regarding firearms; air guns; alcohol in the parks; open bottles versus unopened bottles in vehicles.  The consensus of the Council was no alcoholic beverages would be allowed in the parks.  

On a motion by Councilmember Flower, seconded by Councilmember Champeaux, Ordinance 1010-09 establishing Park Regulations was introduced and passed on to a second reading as amended.  All ayes except Councilmember Slawson who voted nay.
Graffiti Abatement Grant – Equipment Bid Award:  The issue before the Council is to approve the bid offered from North Star Proven Performance to purchase a self contained, hot water pressure washer for volunteers in Sultan, Gold Bar and Index to use for graffiti removal.

At the August 28, 2008 Council meeting the City Council authorized Mayor Eslick to accept the $12,000 grant offered to the City of Sultan from the Washington Association of Sheriffs and Police Chiefs to fund a multi jurisdictional grant to purchase a self contained, hot water pressure washer for volunteers in Sultan, Gold Bar and Index to use for graffiti removal.
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On a motion by Councilmember Champeaux, seconded by Councilmember Blair, the bid to purchase the North Star 610cc Honda-Powered Hot Water Pressure Washer with Trailer from North Star Proven Performance was awarded.  All ayes.
Interlocal Agreement – Graffiti Abatement Grant:  The City of Sultan received a grant from the Washington Association of Sheriffs and Police Chiefs for $12,000 for a multi jurisdictional grant to purchase a self contained, hot water pressure washer, an airless paint sprayer and associated equipment for volunteers and City staff to remove graffiti.   Gold Bar and Index were the other two jurisdictions involved with the grant.  Staff has drafted the required Interlocal Agreement for use of the equipment. 

On a motion by Councilmember Blair, seconded by Councilmember Davenport-Smith, Mayor Eslick was authorized to sign an Interlocal Agreement between the Cities of Sultan, Gold Bar and Index that outlines stewardship of the graffiti removal equipment to be shared with the City of Gold Bar and the Town of Index.  
Ordinance 1011-09 Public Disturbance Noise:   A small work group organized by Council member Davenport-Smith spent significant time discussing the City’s noise regulations.  After much discussion, the group recommends increasing the penalty for the second offense from $200.00 to $500.00.  The group had two supplemental recommendations:

1. Law enforcement officers should receive training on the regulations and enforce the regulations in compliance with the Sultan Municipal Code.  

2. City staff should prepare outreach materials to educate the public on the City’s noise regulations.
Special Events regulations will be discussed by the committee later this year.

Discussion was held regarding Section 8.10.050 and the need to define a 24 hour period.  It was recommended the language be changed to have the 24 hour clock start when the first offense occurs.  Council members expressed concern over the process the police officers would use to enforce the ordinance.  The decision to enforce the ordinance is at the discretion of the officers and does not require contact with the complaining party to determine if the noise meets the criteria for a public disturbance.  The Police Officers and the general public will be provided with training and education on the ordinance.

On a motion by Councilmember Blair, seconded by Councilmember Davenport-Smith, Ordinance 1011-09, Public Disturbance Noise, was introduced and passed on to a second reading as amended.  All ayes.  
Ordinance 1012-09 City Engineer:  In 2006, an amendment was made to SMC 2.09.020 to provide for the City Engineer to work under the direction of the Community Development Director.  The City Engineer would normally work for the Public Works Department.  In 2008, the Public Works Director presented a reorganize plan for the Department which included a proposal to combine the position of City Engineer and Public Works Director.  During this review process, it was noted that the City Engineer was not currently a part of the Public Works Department.

The proposed amendment will not specify which department the City Engineer reports under.  This is a cleanup to the code to allow the City to reorganize departments without the requirement for an amending ordinance.

On a motion by Councilmember Slawson, seconded by Councilmember Champeaux, Ordinance 1012-09, City Engineer, was introduced and passed on to a second reading.  All ayes.  
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Voucher Approval:  On a motion by Councilmember Champeaux, seconded by Councilmember Slawson, closeout vouchers for 2008 in the amounts of $107,659.51 and additional vouchers in the amounts of $10,932.14 to Snohomish County for police services were approved to be paid and drawn on the proper accounts.  All ayes.  

On a motion by Councilmember Slawson, seconded by Councilmember Flower, staff was authorized to purchase a truck in the amount of $27,394.60.  All ayes. 
USDA Rural Enterprise Grant Application:

The issue before the Council is to designate $2,500 from the Economic Development Fund toward the match on a USDA Rural Business Enterprise Grant Application.  

A decision by the Council to designate the funds to this project will postpone the grant project for Main Street Façade Improvements until 2010. It has been Mayor Eslick’s desire to develop a Small Business Incubator in Sultan for Sultan and East Snohomish County small business owners.  A Small Business Incubator Project is eligible for this grant program.  

The City of Sultan is the lead agency in the grant application and is partnering with the Sky Valley Chamber of Commerce.  300 square feet has been designated at the Sultan Visitor Information Center to accommodate approximately 12 small business owners.  Most of these businesses have been home based or start-up businesses that are ready to grow from the home base or start-up to the next level.  A Small Business Incubator located at the Sultan Visitor Information Center will provide the needed office equipment, i.e. computer, phone, FAX, copier, restroom, kitchen facilities, and utilities.  Monthly educational workshops will be held to increase the small business owner’s chance for success when they move on from the incubator.

On a motion by Councilmember Slawson, seconded by Councilmember Weidiger, staff was authorized to designate $2,500 from the Economic Development Fund as a cash match on the USDA Rural Business Enterprise Grant application to develop a Small Business Incubator at the Sultan Visitor Information Center.

Garbage Credit:  Mayor Eslick requested the Council take action to waive any fees for excess garbage during the month of December 2008.  Due to the snow, the City was not able to pick up garbage on several days and the citizens were advised they could put garbage out the following week with out incurring additional charges.

Councilmember Blair moved to waive charges for excess garbage during the month of December 2008; seconded by Councilmember Slawson.  All ayes.  
DISCUSSION ITEMS:
Prosecution Services:  The issue before the City Council is to discuss the presentation from Snohomish County Prosecutor, Janice Ellis regarding her decision to refer all property crime cases with a value of $1,000 or less to cities and prosecute the cases as misdemeanors in district courts.  Effective January 1, 2009, the threshold of property felony crime prosecution increased from $250.00 to $1,000.00.  This is essentially an unfunded mandate that will shift costs from the county to the City of Sultan.  Ms. Ellis’ decision places a larger financial burden on the City of Sultan by treating state mandated felony cases as misdemeanors.  Under the new Charging and Disposition Standards, the number of misdemeanor cases paid for by the city will increase.  Court costs and jail fees are likely to increase as well.  The exact amount of the increase is unknown.  The City Council will need to monitor the 2009 budget to ensure adequate revenues to cover increased expenses.  Brief discussion was held regarding the need to change the state law to comply with the proposed changes, hiring a prosecutor instead of contracting and potential reimbursement of costs from the defendants.  
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Council Committee Appointments:  The issue before the City Council is to discuss the Council sub-committee structure and membership for 2009 and set the dates for Council retreats.  

In 2007 and 2008 the Council scheduled certain types of community and Council sub-committee meetings in advance.  The purpose of prescheduled meetings is to provide opportunities for in-depth understanding of City issues prior to bringing the issues forward for discussion by the full Council.  This staff report recommends:

1. Establishing sub-committees based on topic and retain the current membership for 2009.  This is a return to the Council’s previous sub-committee structure and provides for continuity especially when reviewing utility relief requests which may be appealed back to the committee.   
Government Services (utility relief) and Public Safety 

Council Members: Champeaux, Slawson, Davenport-Smith with Wiediger as an alternate.

Community Development and Public Works 

Council Members:
Wiediger, Flower, Blair with Doornek and Slawson as alternates.

2. Scheduling three Council retreats to allow in-depth discussion of Council goals and policies, and other topics as identified by the City Council:  

· Saturday, February 28, 2009  - Study Session on strategic initiatives 

· Saturday, June 20, 2009 - 2010 budget priorities

· Saturday, October 17, 2010 - Mayor’s recommended budget 
Add the AWC Legislative conference to the meeting schedule.  

The consensus of the Council was to accept the proposed committee structure and staff was directed to bring the matter back for action.
PUD Preliminary Re-licensing Proposal:  
The issue before the City Council is to:

1. Receive information on the Snohomish County Public Utility District (PUD) Preliminary License Proposal issued on December 31, 2008 for public comment.  The document is more than 470 pages long.  

2. Provide direction to staff on potential mitigation concerns and responding to the Preliminary License Proposal during the 90-day comment period.  

Since 2003, the City and regional partners including Fire District 5, Sultan School District and Valley General Hospital have been working with the PUD through the relicensing process to mitigate for a potential failure of PUD’s Culmback Dam in Sultan and the Sky Valley.  The Sultan City Council expressed its concerns in Resolution 06-03. Until August 2008, the PUD has been unresponsive to the community’s requests.  
PUD’s recent interest in mitigating for a failure of the Culmback Dam appears to be tied to PUD’s request to the City to use City property to mitigate the Dam’s impact on the Sultan River and fish habitat.  Prior to PUD’s need to access City property, the PUD had rejected requests to replace the now inoperable early warning system installed when the hydroelectric project was built in 1984.  

In addition, the Sultan stakeholders have identified other needs related to the relicensing project including:

1000-09

CITY OF SULTAN COUNCIL MEETING – January 8, 2009
· Requesting PUD study alternatives for maximizing flood control benefits and formalize flood control operations for the Jackson Hydroelectric Project through the FERC relicensing process. 
· Providing funding to develop emergency evacuation routes at key points around the Sultan community.

· Providing annual notification to the Sultan community regarding the dam and potential impacts to life and property.

· Constructing improvements to recreation facilities adjacent to the Sultan River.  

It may be necessary for the City to contract with an attorney, hydrologic consultant or other specialist(s) to review the Preliminary License Proposal and respond and represent Sultan’s interests.  This is an unfunded budget item and will need to be discussed with the City Council.  Depending on the scope of work, a contract could cost anywhere from $2,000 to $4,000.  

Brief discussion was held regarding the issues with the dikes, the 90 day comment period, additional funding for improvements to the trails and parks and education and training for the schools and fire district. 

PUBLIC COMMENTS
Dan Thomas:  There is no emergency exit on the west end of Dyer. Thank the Council for allowing him to be part of the small works group.  Education on the noise ordinance will help the Police Officers and the public education will make it more effective.

Jeffrey Beeler:  The rules and regulations for the skateboard park only encourages the use of a helmet and he feels they should be required to protect the kids.  Closing the parks thirty minutes after sunset is not unreasonable.  The City needs to buy a snow plow to help people get out of their homes and safety and emergency access.  

Jerry Knox:  Thanked the Council for the opportunity to serve on the Planning Board.  There is an  80/20 rule – 80% of everything is done by 20% of the people.  In Sultan, most of the work is done by a small group.  Appreciates the time and effort the Council puts into managing the City – they are unsung heroes and all deserve to be the citizen of the year.

COUNCIL COMMENTS

Blair:  Thanked Dan Thomas for working on the sub-committee.  Agrees with Mr. Beeler about helmets and the park closing time.  Appreciates Jerry Know accepting the Planning Board position.  The Police Officers deserve recognition for the work they have done.

Slawson:  The Council needs to nominate someone to serve on SCT for 2009.  The City accomplished a lot in 2008 and they should be proud of how good they did last year.  The citizens respect the Council, Mayor, staff and police and that has been a big turn around in the last year. 

Adjournment:  On a motion by Councilmember Champeaux, seconded by Councilmember Slawson, the meeting adjourned at 10:00 PM.







Carolyn Eslick, Mayor

Laura J. Koenig, City Clerk

SULTAN CITY COUNCIL

AGENDA ITEM COVER SHEET

ITEM #:
Consent C 2

DATE:
January 22, 2009

SUBJECT:
Voucher Approval

CONTACT PERSON:
Laura Koenig
, Clerk/Deputy Finance Director


SUMMARY:


Attached are the vouchers for approval in the amount of $243,133.31 and payroll through January 9, 2009 in the amount of $94,433.34 to be drawn and paid on the proper accounts.

FISCAL IMPACT:
$337,566.65
RECOMMENDATION:


Approve the payment of vouchers as submitted.


COUNCIL ACTION:


DATE:

City Of Sultan
Voucher Approval

January 22, 2009

I, the undersigned, do hereby certify under penalty of perjury, that the materials have been furnished, the services rendered, or the labor performed as described hereon, and that the claim is just, due and an unpaid obligation against the City of Sultan, and that I am authorized to authenticate and certify to said claim.

Laura J. Koenig, Clerk/Deputy Finance Director

We, the undersigned City Council of Sultan Washington, do hereby certify that the merchandise or services hereinafter specified have been received and the claims are approved for payment in the following amounts:



Payroll Check #14800-14804

$    6,844.29



Payroll Check #14810-14819

$  24,701.00



Direct Deposit #1 & 2


$  49,414.05



Benefits Check #




Tax Deposit
#1


$  13,474.00



Accounts Payable



Check #23381-23423


$243,133.31


TOTAL




$337,566.65

Bruce Champeaux, Councilmember


Steve Slawson, Councilmember

Ron Wiediger, Councilmember


Sarah Davenport-Smith, Councilmember
Jim Flower, Councilmember



Kristina Blair, Councilmember
Dale Doornek, Councilmember
SULTAN COUNCIL 

AGENDA ITEM COVER SHEET

ITEM NO:

C-3
DATE:

January 22, 2009

SUBJECT:

Second Reading Ordinance No. 1010-09 



Enacting Park Regulations and Establishing Chapter 9.09 SMC

CONTACT PERSON:
Deborah Knight, City Administrator 
ISSUE:

The issue before the Council is to have Second Reading of Ordinance No. 1010-09 enacting park use regulations and establishing a new Chapter 9.09 of the Sultan Municipal Code (SMC).  

Skate park regulations (Attachment B) are established by the Mayor under 9.09.085 of the proposed park regulations.  

STAFF RECOMMENDATION:

Have Second Reading of Ordinance No 1010-09 enacting park use regulations and establishing Chapter 9.09 of the Sultan Municipal Code; providing for severability; and establishing an effective date.

SUMMARY:
The City Council had First Reading of Ordinance No. 1010-09 on January 8, 2009.  During the meeting, Council made several amendments to the proposed park regulations.  

The Council supported the Police Chief’s recommendation to increase the penalties for camping and trespassing from a civil infraction to a misdemeanor:

09.09.090 Camping prohibited. It is unlawful to camp in any park except at places so designated and posted. In addition to any other applicable penalty, any person violating this section is guilty of a misdemeanor and upon conviction shall be punished by a fine of not more than $250.00.
09.09.150 Trespassing. No person except an authorized city employee or other person duly authorized pursuant to law shall enter or go upon any park area which has been posted as a "No Admittance" or "No Trespassing" area, or at a time a park is closed to the public. In addition to any other applicable penalty, any person violating this section is guilty of a misdemeanor and upon conviction shall be punished by a fine of not more than $250.00.

The City Council discussed and supported the staff recommendation to prohibit possessing a container of any alcoholic beverage or illegal drug(s) while in any park:
9.09.130 Intoxicating liquor and illegal drugs prohibited.  Under the proposed regulations, it is unlawful to possess a container of any alcoholic beverage or illegal drug(s) while in any park. In addition to any other applicable penalty, any person violating this section is guilty of a misdemeanor and upon conviction shall be punished by a fine of not more than $250.00. For purposes of this section, "possession" means having a container within one’s immediate reach or control. 

The City Council discussed and rejected the City Attorney’s recommendation to delete the second half of sentence starting with “including but not limited to a state of intoxication. The Council supported adding the Revised Code of Washington definition of disorderly conduct (Attachment C).
09.09.160 Disorderly conduct and profanity prohibited. Under the proposed regulations, it is unlawful to use profane or abusive language or to conduct oneself in a disorderly manner as defined by RCW 9A.84.030, including but not limited to a state of intoxication or being noticeably under the influence of drugs, in any park. "Profane or abusive language" means obscenity or fighting words constituting unprotected speech. 

DISCUSSION:
The City of Sultan owns several park properties including Osprey Park, Reese Park and the recently opened skate park. The Sultan Municipal Code is silent on park regulations. The Sultan Police Department is limited in its ability to regulate behavior in Sultan’s parks without clear regulations and penalties. The focus of this effort is to provide the Sultan Police Department with the tools necessary to manage use and behavior in City parks. 

The proposed park regulations address a number of policy issues including:

· prohibited activities

· park hours of operation

· use by groups and potential fees

· penalties for violations

Park regulations can be as simple as a declaration of park hours with clear penalties for violations.  City staff used Mill Creek park regulations as a template for developing the regulations in Ordinance No. 1010-09.

BACKGROUND:

The City Council discussed establishing regulations for park hours of operation at its June 25, 2008 meeting. The Council Subcommittee briefly reviewed the regulations at its July 17, 2008 meeting. The Council Subcommittee directed staff to return with draft regulations for Council consideration.

On August 28, 2008, City staff provided an overview of park regulations from the cities of Kirkland, Mill Creek, and Sammamish as a starting point for discussion and direction.  The Council directed staff to prepare draft park regulations for the Council’s consideration. The draft park regulations are modeled after the Mill Creek regulations which were adopted in 2003. 
Due to time constraints at the October 23 meeting, discussion of park regulations was rescheduled for the November 13, 2008 meeting.  At the meeting the City Council discussed the draft park regulations and skate park rules and directed staff to proceed with preparing an adopting ordinance.  

The Council had First Reading of Ordinance No. 1010-09 on January 8, 2009.  There were no public comments in opposition to the proposed regulations or amendments as made during First Reading.  

FISCAL IMPACT:
Discussing and establishing park rules can be accomplished using in-house staff with review and oversight of the City Attorney.  There may be costs associated with enforcing the regulations and prosecuting violators.  

RECOMMENDED ACTION:

Have Second Reading of Ordinance No 1010-09 enacting park use regulations and establishing Chapter 9.09 of the Sultan Municipal Code; providing for severability; and establishing an effective date.

ATTACHMENTS:

A –Ordinance No. 1010-09

B – Skate Park Rules

C – RCW 9A.84.030
COUNCIL ACTION:
DATE:
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WASHINGTON

ADVANCE \D 5.75
ORDINANCE NO. 1010-09       
______________________________________________________________________________

AN ORDINANCE OF THE CITY OF SULTAN, WASHINGTON, ENACTING PARK USE REGULATIONS AND ESTABLISHING CHAPTER 9.09 OF THE SULTAN MUNICIPAL CODE; PROVIDING FOR SEVERABILITY; AND ESTABLISHING AN EFFECTIVE DATE.
______________________________________________________________________________


WHEREAS, pursuant to Article 11, Section 11 of the Washington State Constitution and the City of Sultan’s inherent police powers, the Sultan City Council finds it to be reasonable and necessary to adopt park regulations necessary for the public health, safety and welfare;

NOW, THEREFORE, THE CITY COUNCIL OF THE CITY OF SULTAN, WASHINGTON, DO ORDAIN AS FOLLOWS:


Section 1. A new Chapter 9.09 Sultan Municipal Code, entitled “Park Regulations” is hereby enacted to read as follows:
Chapter 09.09
PARK REGULATIONS

Sections:

09.09.010  Police power.

09.09.020  Definitions.

09.09.025  Use Permit Authorized.

09.09.026  Terms and conditions for supplemental park permits.

09.09.027  Deposits and fees for supplemental park permits.

09.09.030  Sign posting and structures prohibited.

09.09.033  Distribution of handbills.

09.09.035  Facility use.

09.09.037  Storage of equipment.

09.09.040  Removal or destruction of park property prohibited.

09.09.050  Molesting wild animals prohibited.

09.09.055  Pets in parks.

09.09.057  Horses prohibited.

09.09.060  Selling refreshments or merchandise prohibited.

09.09.065  Soliciting prohibited.

09.09.070  Use by groups or assemblies.

09.09.080  Vehicles restricted.

09.09.085  Skateboard park areas.

09.09.090  Camping prohibited.

09.09.095  Golf prohibited.

09.09.100  Endangering persons or property prohibited.

09.09.110  Firearms.

09.09.115  Weapons prohibited.

09.09.120  Fires prohibited.

09.09.125  Fireworks prohibited.

09.09.127  Sound-amplifying devices.

09.09.130  Intoxicating liquor and illegal drugs prohibited.

09.09.135  Littering – Trash deposit.

09.09.140  Park hours.

09.09.150  Trespassing.

09.09.160  Disorderly conduct and profanity prohibited.

09.09.165  Smoking and tobacco use prohibited.

09.09.170  Violation – Penalty.

09.09.010 Police power.

The provisions of this chapter constitute the park use regulations of the City of Sultan.  They are adopted pursuant to the City’s police powers granted under Article 11, Section 11 of the Washington Constitution, and are necessary for the public health, safety and welfare. 
09.09.020 Definitions.
The terms used in this chapter, unless clearly contrary to or inconsistent with the context in which used, shall be construed as follows:

A."City" means the City of Sultan. 
B. "Mayor" means the Mayor of the City of Sultan or his/her designee.

C. "Park" means and includes all parks, trails, squares, greenways, parkways, grounds or other areas maintained by the City of Sultan and devoted to purposes of play, recreation and pleasure of the general public.

D. "Smoking and tobacco use" means the carrying or smoking of any kind of lighted pipe, cigar, cigarette, or any other lighted smoking equipment and any other use of tobacco products. 

E. "Structure" means any piece of work artificially built up or composed of parts jointed together in some definite manner.

F. "Use Permit" means a permit issued under Section 9.09.025 of this Chapter for those uses of City parks specified therein.  

09.09.025 Use Permit Required. 
Any person intending to conduct any activity in any City park shall first obtain from the Mayor a Use Permit issued pursuant to subsections 9.09.025 – 9.09.027 of this chapter, as they now exist or hereafter may be amended.  For purposes of this section, activities subject to the requirement to obtain a Use Permit include but shall not be limited to the following:

A.  
Reserving any room or part of any community center, athletic field, picnic facility, stage, or other defined area of a park for a certain time or series of times; and/or granting the exclusive use thereof during the time reserved.

B.  
Posting any signs, posters or notices; placing or erecting any structure or obstruction of any kind, whether temporary or permanent; cutting or removing any tree or plant material.

C.   
Making any improvement to or constructing a public work in a park.

D.  
Conducting a commercial activity; using any outdoor electrical power outlet; laying cables or extending wires in, under or over a park land; using any park or facility during the hours it is closed to the public.

E. 
Making any use of any park for an event or activity that differs in kind from the use and enjoyment of the park for recreational facilities purposes by the general public. 

No permit is required under this section for city activities, including those by employees or authorized city contractors acting in the scope and course of their duties or for other governmental officials acting under authority of law as determined by the Mayor in his/her discretion.  
All permits issued under this section shall be wholly of a temporary nature, shall vest no permanent right, and may be immediately revoked for any violation of the terms of the permit or this chapter, as determined in the discretion of the Mayor . 
Any permit issued under this section shall not preempt or modify any conditional use or other permit issued or required by the city. The Mayor may issue Use Permits directly under the authority of this chapter or may adopt administrative rules for doing so. 

09.09.026 Terms and conditions for park use permits.

The Mayor may impose such terms and conditions upon any Use Permit as the Mayor determines appropriate in the exercise of his or her discretion to protect the health, safety and welfare of the public and/or the park to; (i) avoid or limit unnecessary interference with other uses or users of the park; (ii) minimize disturbance of the surrounding neighborhood; (iii) ensure that the park will be returned to the same condition after the activity or event as it was beforehand. 
Such terms and conditions include but shall not be limited to conditions requiring the user to: 
A. Furnish and pay for public liability and property damage insurance naming the city as an additional insured and in such amounts as reasonably necessary to provide full coverage for personal injury, death, and property damage arising from or as a result of the event or activity; 
B. Execute an indemnity and/or hold harmless agreement; and/or 
C. Make a reasonable security deposit or provide a bond.

The provisions of sections 9.09.025 – 9.09.027 of this Chapter, including the terms and conditions of any Use Permit issued hereunder, shall not be construed to authorize  infringement upon the rights of petition, assembly, or free expression protected by the First Amendment of the United States Constitution and/or Article I, Sections 3, 4, and 5 of the Washington Constitution.
If an applicant asserts that a term or condition proposed by the Mayor infringes upon a constitutional right, the Mayor shall have the burden of showing that the proposed term or condition is a reasonable restriction on the time, place and manner of exercising the right, or its otherwise lawful. 

09.09.027 Deposits and fees for park use permits.

Any person seeking issuance of a Use Permit shall first pay such fees or charges as required by resolution of the city council, or as authorized by the Mayor under this section.  

Such fees and charges may include a deposit against expected costs of city services necessary to support the event or activity, including but not limited to costs for parks maintenance, solid waste removal, and police overtime and such other costs incurred by the City as a result of the event or activity authorized by the Use Permit.  

No refund of fees, charges or expenses shall be made except upon timely cancellation of an event or activity authorized by a supplemental park permit. 
The Mayor is authorized to make refunds of fees and to return all or any portion of any security deposit when no longer needed and after all costs that may be charged against the Use Permit have been paid. 
If costs exceed the amount of any deposit or financial security, the Mayor is authorized to bill the Use Permit holder, who shall remit such charges within 30 days. 
Delinquent accounts may be sent to collection. No Use Permit shall be issued to any entity having a delinquent account. 

09.09.030 Sign posting and structures prohibited.
It is unlawful to place or erect any sign, board, billboard or similar device of any kind in any park, or create, place or erect any structure, unless authorized by the terms of a Use Permit issued by the Mayor. 

09.09.033 Distribution of handbills.

It is unlawful to exhibit or distribute any handbills, circulars, or signs in any park in any manner that interferes with or obstructs the normal use of the park or the normal passage of people or vehicles within or through the park. 

09.09.035 Facility Use.

The misuse of a park facility or the failure to conform with any of the regulations of this chapter, the instructions of city employees, the terms and conditions of a park Use Permit, or other permit shall be sufficient reason for revoking said permit and/or denying any future permits. 

09.09.037 Storage of equipment.

Persons using parks should not expect storage space for equipment necessary for their activity. If temporary storage is provided, the city shall not be responsible for loss or damage to the equipment or property stored. 

09.09.040 Removal or destruction of park property prohibited.

It is unlawful to remove, destroy, mutilate or deface any structure, monument, statue, fountain, wall, fence, railing, vehicle, bench, shrub, tree, lawn, grass, plant, flower, lighting system or sprinkling system or any other property or thing lawfully in any park, except as authorized by the terms and conditions of any duly issued Use Permit. No foreign matter of any sort (including without limitation sawdust or sand) may be added to any field for any reason unless authorized by the terms of a Use Permit issued by the Mayor. 

09.09.050 Molesting wild animals prohibited.

It is unlawful to tease, feed, annoy, disturb, molest, catch, injure, threaten, kill, throw any stone or missile of any kind at, strike with any stick or weapon, or to fetter any animal, bird, fowl or fish in any park. 

09.09.055 Pets in parks.

Dogs, pets or domestic animals are not permitted on any artificial turf, picnic area, tennis courts or play area in any park or in any park structure unless specifically permitted by posting. This section shall not apply to animal guides or service dogs.

Dogs and other pets or domestic animals shall be kept on a leash no greater than 15 feet in length, and under control at all times.

Any person whose dog or other pet is in any park shall be responsible for the conduct of the animal and shall promptly remove and dispose of properly all animal waste deposited by such animal.

No person shall allow his or her dog or other pet to bite, disturb, or harass any park user, wildlife, or other pets. No person shall allow his or her dog or other pet to bark or make noise continuously or otherwise disturb the peace and tranquility of the park. No person shall permit his or her dog or other pet to damage, destroy or remove park vegetation.

This section is in addition to the provisions of Chapter 6.04 SMC, Animal Control, and shall be supplemental to such chapter. 

09.09.057 Horses prohibited.

Horses are not permitted in any park at any time. 

09.09.060 Selling refreshments or merchandise prohibited.

It is unlawful to sell refreshments, merchandise or any other thing in any park without first obtaining a park Use Permit. 

09.09.065 Soliciting prohibited.

Except as may be specifically provided by law, no person shall solicit contributions for himself or others in any park. 

09.09.070 Use by groups or assemblies.

Parks and/or picnic shelters shall be available for any person, group or assembly on a first-come, first-served basis, subject to priority use as determined by the Mayor for classes, special events, public forums, or athletic programs.  Any person, group or assembly seeking to use a park or picnic shelter shall first obtain a Use Permit pursuant to sections 9.09.025 – 9.09.027 above. 

09.09.080 Vehicles restricted.

It is unlawful to operate, ride or drive any wheeled device, sled, or vehicle over, across or through any park, except along designated paths, drives or streets; provided, however, motorized devices are restricted solely to streets and drives. 
It is unlawful to operate, ride or drive any wheeled device, vehicle at a speed in excess of 10 miles per hour in any park. 
It is unlawful to stand or park any vehicle except where so designated and posted. It is unlawful to operate, ride or drive any vehicle for the purpose of testing or ascertaining its fitness or service. It is unlawful to use or operate vehicles in any portion of a park devoted to skateboards. 

09.09.085 Skateboard park areas.

Any area of a park devoted to skateboards shall be governed by rules promulgated by the Mayor, and as may be posted at the entrance to the skateboard area. A violation of any such rules, whether or not posted, shall be a violation of this chapter. 

09.09.090 Camping prohibited.
It is unlawful to camp in any park except at places so designated and posted. In addition to any other applicable penalty, any person violating this section is guilty of a misdemeanor and upon conviction shall be punished by a fine of not more than $250.00.

09.09.095 Golf prohibited.

Golf activities shall not be permitted in any park except as authorized by a Use Permit duly issued prior to commencement of the activity. 

09.09.100 Endangering persons or property prohibited.

It is unlawful to knowingly hurl or propel any object or to take any physical action in any park which endangers or is likely to endanger any persons or property or interfere with park purposes. 

09.09.110 Firearms.

It is unlawful to discharge a firearm in any park. This section shall not apply to police officers or to city employees acting pursuant to and in accordance with their authority and applicable law. This section shall not apply in designated and posted shooting, trap-shooting and skeet-shooting ranges in any park. 

09.09.115 Weapons prohibited.

It is unlawful in any park to carry, discharge or use any airgun, bow and arrow, crossbow, slingshot, or other device the purpose of which is to propel an object from the person using it. It is unlawful in any park to use or brandish any knife or any other device in a manner which threatens or endangers any person or property. 

09.09.120 Fires prohibited.

It is unlawful to build or have any fire in any park except where so designated and posted. Portable grills, barbecues or hibachis are permitted so long as they do not otherwise violate this chapter or the Sultan Municipal Code. 

09.09.125 Fireworks prohibited.

It is unlawful in any park to use, exhibit, display or possess any fireworks or consumer fireworks as those terms are defined in RCW 70.77.126 and .136. 

09.09.127 Sound-amplifying devices.

Except as authorized by a park Use Permit, or a conditional use permit, or except as necessary for the preservation of public peace or safety, it is unlawful to use any public address system, loudspeaker, "boombox radio," or other sound amplifying device in any park. No person shall use, operate or play in any park a radio, tape player, disc player, television, musical instrument, record player or any other machine or device capable of producing sound without the use of headphones or a similar personal listening device or at a volume level where discernible noise can be heard more than 10 feet from the device.  

09.09.130 Intoxicating liquor and illegal drugs prohibited.

It is unlawful to possess a container of any alcoholic beverage or illegal drug(s) while in any park. In addition to any other applicable penalty, any person violating this section is guilty of a misdemeanor and upon conviction shall be punished by a fine of not more than $250.00. For purposes of this section, "possession" means having a container within one’s immediate reach or control. 

09.09.135 Littering – Trash deposit.

It is unlawful to throw or deposit any refuse or other material in any park, including but not limited to any artificial surfaces, play fields or picnic areas, except in designated receptacles; or to take garbage or refuse to a park for disposal; or to deposit garbage or refuse generated outside a park in a receptacle within the park designated for deposit of trash by the public. 

09.09.140 Park hours.

Parks are open to the public daily from dawn until dusk. It is unlawful for any person to enter a closed park except as authorized by a Use permit, or a conditional use permit. 
Additionally, the Mayor may make and enforce special park closure hours for specific parks or areas within parks if the Mayor determines that such special park closure hours are necessary or appropriate to protect public property or public safety, to prevent nuisances, or to prevent breaches of the peace. 
The Mayor may immediately close any park or area within a park at any time for emergencies, temporary cleaning and repair, public safety, or any other similar reason. 

09.09.150 Trespassing.

No person except an authorized city employee or other person duly authorized pursuant to law shall enter or go upon any park area which has been posted as a "No Admittance" or "No Trespassing" area, or at a time a park is closed to the public. In addition to any other applicable penalty, any person violating this section is guilty of a misdemeanor and upon conviction shall be punished by a fine of not more than $250.00.

09.09.160 Disorderly conduct and profanity prohibited.

Under the proposed regulations, it is unlawful to use profane or abusive language or to conduct oneself in a disorderly manner as defined by RCW 9A.84.030, including but not limited to a state of intoxication or being noticeably under the influence of drugs, in any park. "Profane or abusive language" means obscenity or fighting words constituting unprotected speech. 

09.09.165 Smoking and tobacco use prohibited.

Smoking and tobacco use are prohibited in the Sultan parks.
09.09.170 Violation – Penalty.

Any violation of or any failure to comply with any of the provisions of this chapter in which no penalty is otherwise specified shall constitute a civil infraction as contemplated by RCW 7.80.120 and any person convicted thereof may be punished by a civil fine or forfeiture in the sum of $250.00.

Payment of the civil fine within 24 hours of the issuance of the notice of infraction issued under this chapter shall reduce the amount of the fine owing by 50 percent. 


Section 2.  Severability.  Should any section, paragraph, sentence, clause or phrase of this Ordinance, or its application to any person or circumstance, be declared unconstitutional or otherwise invalid for any reason, or should any portion of this Ordinance be pre-empted by state or federal law or regulation, such decision or pre-emption shall not affect the validity of the remaining portions of this Ordinance or its application to other persons or circumstances.


Section 3.  Effective Date.  This Ordinance shall be published in the official newspaper of the City, and shall take effect and be in full force five (5) days after the date of publication.

ADOPTED BY THE CITY COUNCIL AT A REGULAR MEETING THEREOF ON THE _____DAY OF __________, 2009.








CITY OF SULTAN








______________________________








Carolyn Eslick, Mayor

ATTEST/AUTHENTICATED:

______________________________

Laura Koenig, City Clerk

Approved as to form:

______________________________

Margaret J. King, City Attorney

Passed by the City Council:

Date of Publication:

Effective Date:
Proposed Skate Park Rules and Regulations
 

1. Skate or bike at your own risk. The City of Sultan does not assume any responsibility for loss or injury. This is a non-supervised facility. Please skate wisely at all times. 

2. Protective equipment including helmets, elbow pads, kneepads, and wrist pads are strongly recommended and encouraged.

3. Children 8 years and younger must have adult supervision to use the park.
4. No food, beverage or gum on skate pad.

5. No alcohol, tobacco or illegal drug use.

6. Observers are to stay off the skate pad.
7. The skate park is self-policing. Recklessness will not be tolerated. 
8. Obstacles, ramps, other equipment or materials are not permitted to be used or added to the facility.

9. This facility will be open from dawn to dusk. Park hours are enforced.  
10. The City of Sultan, at its discretion, reserves the right to restrict entry to the facility and ask persons to leave the facility as a result of disorderly conduct, disturbance of the peace, violations or unsafe behavior. Any person not complying with these rules will not be permitted to use the facility.

11. Competitive or demonstration events require special approval. Contact the City of Sultan at 360-793-2231.

12. Please report any damage, hazardous conditions, concerns, comments or suggestions to the City of Sultan, 319 Main Street, Sultan WA, or call 360-793-2231.

13. For emergencies call 911. For non-emergencies call the City of Sultan at 360-793-2231

Attachment C

	RCW 9A.84.030 Disorderly conduct.
	


(1) A person is guilty of disorderly conduct if the person:

     (a) Uses abusive language and thereby intentionally creates a risk of assault;

     (b) Intentionally disrupts any lawful assembly or meeting of persons without lawful authority;

     (c) Intentionally obstructs vehicular or pedestrian traffic without lawful authority; or

     (d)(i) Intentionally engages in fighting or in tumultuous conduct or makes unreasonable noise, within five hundred feet of:

     (A) The location where a funeral or burial is being performed;

     (B) A funeral home during the viewing of a deceased person;

     (C) A funeral procession, if the person described in this subsection (1)(d) knows that the funeral procession is taking place; or

     (D) A building in which a funeral or memorial service is being conducted; and

     (ii) Knows that the activity adversely affects the funeral, burial, viewing, funeral procession, or memorial service.

     (2) Disorderly conduct is a misdemeanor. 

[2007 c 2 § 1; 1975 1st ex.s. c 260 § 9A.84.030.]

Notes:

	     Effective date -- 2007 c 2: "This act is necessary for the immediate preservation of the public peace, health, or safety, or support of the state government and its existing public institutions, and takes effect immediately [February 2, 2007]." [2007 c 2 § 2.]


SULTAN CITY COUNCIL
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ITEM NO:
C-4

DATE:

January 22, 2009

SUBJECT:

Second Reading Ordinance No. 1011-09 Amending Chapter 8.10 SMC Public Disturbance Noise 

CONTACT PERSON:
Deborah Knight, City Administrator

ISSUE:

The issue before the City Council is to have Second Reading of Ordinance No. 1011-09 amending Chapter 8.10 of the Sultan Municipal Code.  

STAFF RECOMMENDATION:

Have Second Reading of Ordinance No. 1011-09 amending Chapter 8.10 of the Sultan Municipal Code increasing the penalty for a second violation and infraction under section 8.10.060 of this chapter; improving how the regulations are written; providing for severability; and establishing an effective date.
SUMMARY:

The City has experienced conflicts between business owners and residents over noise generated from business establishments.  This issue is not unique to Sultan.  The Sultan Municipal Code has noise regulations codified in Chapter 8.10.  The noise ordinance is similar to ordinances adopted by other cities throughout Washington State.  The key issue for the police department is enforcement of the regulations.  

The City Council discussed these issues at its July 27, 2008 meeting.  Councilmember Davenport-Smith volunteered to host a community meeting to take input and feedback on potential changes to the city’s noise regulations and implementation of a special events permit.  Several meetings were held with interested business owners and community members.  The work on the special events regulations will continue in February.  

Small Work Group Recommendations

Council discussed the proposed changes to the regulations recommended by the small work group on January 8, 2009 during First Reading of Ordinance No. 1011-09.  During the meeting, Councilmember Davenport-Smith noted it was the intent of the small work group to change section 8.10.050 to define a “day” as a 24-hour period beginning with the first violation and infraction.  The small work group also recommended increasing the second violation and infraction from $200 to $500.  The regulations have been amended to read as follows:

8.10.050 Separate offenses.  For enforcement purposes, sound emitted during separate days shall be deemed a separate violation. A day is a 24-hour period beginning with the first violation and infraction.. (Ord. 799-02)

8.10.060 Punishment.  A first violation and infraction of this chapter shall be punished with a penalty of $100.00. A second violation and infraction of this chapter shall be punished with a penalty of $500.00. A third and/or subsequent violation and infraction of this chapter is a misdemeanor and shall be punished with a fine of $500.00 and/or incarceration in jail for a period not to exceed 30 days. (Ord. 799-02)

Attorney Recommended Changes
The city attorney reviewed the public disturbance noise regulations as a result of the small work group evaluation of the code.  The attorney is recommending minor wording changes to the Section 8.10.010 – Definitions and Section 8.10.040 Enforcement:  

8.10.010 Definitions.  For the purposes of this chapter, the following definitions shall apply: “Public disturbance noise” shall mean the following sources of sound:

I. Sound originating from a motor vehicle on the public highway when the vehicle does not have a muffler in good working order or is otherwise not in compliance with applicable laws and regulations;

8.10.040 Enforcement. Where the definition of “public disturbance noise” includes sound that unreasonably interferes with the peace, comfort and repose of owners or possessors of real property or neighboring property a civil infraction notice may only be issued after receipt of such a complaint. In all other instance a civil infraction notice may be issued without a complaint. (Ord. 799-02)

BACKGROUND:

The community forum was advertised in the Sky Valley Chamber October newsletter.  Invitations were sent to local business owners and community members who have expressed an interest in this issue.  City staff sent a notice regarding the meeting to participants in the City’s listserve e-mail list.  

As a result, a small work group of interested business owners and community members was formed.  The group met several times between September 2008 and December 2008 to review the noise regulations.  The group made the following determinations:  

· The problem is a quality of life issue resulting from zoning commercial, retail and residential uses adjacent to one another.  
· Overall Chapter 8.10 SMC is consistent with other cities’ codes.

· Redefining a “day” under 8.10.050 Separate Offenses to provide for more than one violation in a 24 hour period.
· Increasing the fine for the second offense under 8.10.060 from $200 to $500. 
· The real problem is consistent understanding of the noise ordinance requirements and consistent enforcement by police personnel.
· The City should create a community focus sheet on the noise ordinance rules using simple language.  

After much discussion, the small work group recommended increasing the penalty for the second offense from $200.00 to $500.00 and beginning the 24-hour “clock” with the issuance of the first violation.  The group had two supplemental recommendations which the City Council supported during discussion and first reading of the adopting ordinance on January 8, 2009:

3. Law enforcement officers should receive training on the regulations and enforce the regulations in compliance with the Sultan Municipal Code.  

4. City staff should prepare outreach materials to educate the public on the City’s noise regulations.

RECOMMENDED ACTION:  

Have Second Reading of Ordinance No. 1011-09 amending Chapter 8.10 of the Sultan Municipal Code increasing the penalty for a second violation and infraction under section 8.10.060 of this chapter; improving how the regulations are written; providing for severability; and establishing an effective date.
ATTACHMENTS

A – Ordinance No. 1011-09 Amending SMC 8.10


B – Proposed amendments to Chapter 8.10 SMC

Attachment A
C I T Y   O F   S U L T A N


Sultan, Washington


ORDINANCE NO. 1011-09


AN ORDINANCE OF THE CITY OF SULTAN, WASHINGTON AMENDING CHAPTER 8.10 PUBLIC DISTURBANCE NOISE INCREASING THE PENALTY FOR A SECOND VIOLATION AND INFRACTION UNDER SECTION 8.10.060 OF THIS CHAPTER; IMPROVING HOW THE REGULATIONS ARE WRITTEN; PROVIDING FOR SEVERABILITY; AND ESTABLISHING AN EFFECTIVE DATE.
WHEREAS, the City Council formed a small work group consisting of Council representatives, community members and business owners to review the City’s noise regulations; and 

WHEREAS, the small work group met several times between September 2008 and December 2008 to review the noise regulations and recommend changes to the City Council; and 

WHEREAS, the small work group recommended increasing the penalty for a second violation and infraction of the noise regulation from $200.00 to $500.00 and; 
WHEREAS, the City Council finds it necessary to amend Chapter 8.10 to increase the penalty for a second violation and infraction of this chapter consistent with the small work group recommendation; and 

WHEREAS, amending the Chapter 8.10 further provides an opportunity to improve how the regulations are written and;
WHEREAS, the Sultan City Council finds this ordinance is in the interest of the public health, safety, and welfare; NOW THEREFORE,

THE CITY COUNCIL OF THE CITY OF SULTAN, WASHINGTON, DOES HEREBY ORDAIN AS FOLLOWS:

Section 1 Chapter 8.10, Public Disturbance Noise is hereby amended to read as follows:  

8.10.010 Definitions.

For the purposes of this chapter, the following definitions shall apply: “Public disturbance noise” shall mean the following sources of sound:

I. Sound originating from a motor vehicle on the public highway when the vehicle does not have a muffler in good working order or is otherwise not in compliance with applicable laws and regulations;

8.10.040 Enforcement.

Where the definition of “public disturbance noise” includes sound that unreasonably interferes with the peace, comfort and repose of owners or possessors of real property or neighboring property a civil infraction notice may only be issued after receipt of such a complaint. In all other instance a civil infraction notice may be issued without a complaint.
8.10.050 Separate offenses.

For enforcement purposes, sound emitted during separate days shall be deemed a separate violation. A day is a 24-hour period beginning with the first violation and infraction. 
8.10.060 Punishment.

A first violation and infraction of this chapter shall be punished with a penalty of $100.00. A second violation and infraction of this chapter shall be punished with a penalty of $500.00. A third and/or subsequent violation and infraction of this chapter is a misdemeanor and shall be punished with a fine of $500.00 and/or incarceration in jail for a period not to exceed 30 days. (Ord. 799-02)

Section 2. Severability.  Should any section, paragraph, sentence, clause or phrase of this Ordinance, or its application to any person or circumstance, be declared unconstitutional or otherwise invalid for any reason, or should any portion of this Ordinance be pre-empted by state or federal law or regulation, such decision or pre-emption shall not affect the validity of the remaining portions of this Ordinance or its application to other persons or circumstances.

Section 3 Effective Date. This ordinance or a summary thereof consisting of the title shall be published in the official newspaper of the City, and shall take effect and be in full force five (5) days after the date of publication.

This Ordinance shall take effect on _____________, 2009 at 5:00 p.m.

PASSED by the City Council and APPROVED by the Mayor this _____day of ________, 2009.

By



CAROLYN ESLICK, Mayor

ATTEST:

By


LAURA KOENIG, City Clerk

Approved as to form:

By


MARGARET KING, City Attorney
Published: _______________, 2009
ATTACHMENT B

Chapter 8.10
PUBLIC DISTURBANCE NOISE

Sections:

8.10.010 Definitions.

8.10.020 Exemptions.

8.10.030 Infraction.

8.10.040 Enforcement.

8.10.050 Separate offenses.

8.10.060 Punishment.

8.10.070 Evidence in proceedings.

8.10.010 Definitions.

For the purposes of this chapter, the following definitions shall apply:

“Public disturbance noise” shall mean the following sources of sound:

A. Frequent, repetitive or continuous sound from any horn or siren attached to a motor vehicle except as a warning of danger or specifically permitted or required by law;

B. Frequent, repetitive or continuous sound in connection with the starting, operating, repairing, rebuilding or testing of any motor vehicle, motorcycle, off-highway vehicle, or internal combustion engine in any residential zone which unreasonably interferes with the peace, comfort and repose of owners or occupants of real property in the residential zone;

C. Loud or raucous sound from any activity which unreasonably interferes with the operation of any school, church, hospital, sanitarium or nursing or convalescent facility;

D. Frequent, repetitive or continuous sound which emanates from a building structure or property, and created by musical instrument, whistle, sound amplifier, stereo, jukebox, radio, television or other device capable of reproducing or creating sound, such as sounds originating from a band session, tavern operation or commercial sales lot which unreasonably interferes with the peace, comfort and repose of owners or occupants of nearby property;

E. Sound from a motor vehicle audio sound system, such as a radio, tape player or compact disc player, when the volume is such that the sound can be clearly heard by a person of normal hearing at a distance of more than 50 feet from the vehicle itself;

F. Sound from carried or transported portable audio sound equipment, such as a radio, tape player or compact disc player, when the volume is such that the sound can be clearly heard by a person of normal hearing at a distance of more than 50 feet from the source of the sound;

G. Frequent, repetitive or continuous sound which emanates from a residence, structure or property, and created by audio sound equipment, musical instruments or social gatherings which unreasonably interferes with the peace, comfort and repose of owners or occupants of neighboring residential properties;

H. Sound from squealing or screeching of motor vehicle tires in contact with the ground or other roadway surface because of rapid acceleration, braking or excessive speed around corners except such sounds which arise from actions to avoid danger;

I. Sound originating from a motor vehicle on the public highway when the vehicle does not have a muffler in good working order or is otherwise not in compliance with applicable laws and regulations;

J. Sound from yelling, shouting, hooting, whistling or singing on or near the public streets occurring between the hours of 11:00 p.m. and 7:00 a.m. which unreasonably interferes with the peace, comfort and repose of owners or occupants of real property;

K. Sound originating from residential real property relating to temporary projects for the maintenance or repair of homes, grounds or appurtenances, including sounds from lawnmowers, power hand tools, snow removal equipment and the like when the same occurs between the hours of 10:00 p.m. and 7:00 a.m. weekdays and 10:00 p.m. and 9:00 a.m. on weekends;

L. Sounds originating from construction sites and activities, including but not limited to sounds from construction equipment, power tools and hammering between the hours of 10:00 p.m. and 7:00 a.m. weekdays and 10:00 p.m. and 9:00 a.m. on weekends except such sounds which arise from emergency construction work to protect public or personal health and safety. (Ord. 799-02)

8.10.020 Exemptions.

Though the following sources of sound may fall within the definitions of a “public disturbance noise” as defined in the previous section, the following sounds shall be exempt and shall not be a public disturbance noise:

A. Noise originating from aircraft in flight and sounds which originate in airports and are directly related to flight operations;

B. Noise created by safety and protective devices, such as relief valves where noise suppression would defeat the safety relief intent of the device;

C. Noise created by fire or security alarms, or noise created by emergency equipment;

D. Noise created by auxiliary equipment on motor vehicles used for highway maintenance;

E. Noise created by a special event so long as the event is in compliance with the terms and conditions of its special event permit;

F. Noise created by natural phenomenon;

G. Noise created by public utility facilities including electrical substations;

H. Noise created from local school marching bands while practicing;

I. Noise created by bells, chimes or carillon not operated for more than five minutes in any one hour from the hours of 7:00 a.m. to 10:00 p.m., but not including such noise as is artificially created and amplified and broadcast via loud speaker; and

J. Noise created by the operation of equipment or facilities of surface carriers engaged in commerce by railroad. (Ord. 799-02)

8.10.030 Infraction.

It is unlawful and a civil infraction for any person to cause or allow to be emitted a nonexempt public disturbance noise as defined by this chapter. (Ord. 799-02)

8.10.040 Enforcement.

Where the definition of “public disturbance noise” includes sound that unreasonably interferes with the peace, comfort and repose of owners or possessors of real property or neighboring property a civil infraction notice may only be issued after receipt of such a complaint. In all other instance a civil infraction notice may be issued without a complaint. (Ord. 799-02)

8.10.050 Separate offenses.

For enforcement purposes, sound emitted during separate days shall be deemed a separate violation. A day is a 24-hour period beginning with the first violation and infraction.. (Ord. 799-02)

8.10.060 Punishment.

A first violation and infraction of this chapter shall be punished with a penalty of $100.00. A second violation and infraction of this chapter shall be punished with a penalty of $500.00. A third and/or subsequent violation and infraction of this chapter is a misdemeanor and shall be punished with a fine of $500.00 and/or incarceration in jail for a period not to exceed 30 days. (Ord. 799-02)

8.10.070 Evidence in proceedings.

In any proceeding under this chapter, evidence of sound level through the use of sound level meter readings shall not be necessary to establish the commission of the violation. (Ord. 799-02)

SULTAN CITY COUNCIL

AGENDA ITEM COVER SHEET

Agenda Item #:

Consent C 5
Date:



January 22, 2009
SUBJECT:


Ordinance 1012-09 City Engineer
CONTACT PERSON:            Laura Koenig, City Clerk
ISSUE:

The issue before the Council is the adoption of Ordinance 1012-09 to change SMC 2.09 regarding the position of the City Engineer. The ordinance was introduced for a first reading on January 8, 2009.

This will amend section 2.09.020, Scope of Authority, section 2.09.030E, Duties to remove the references to the Community Development Director.  Section 2.09.040, Salary, is amended to be consistent with Council policy.

SUMMARY STATEMENT:

In 2006, an amendment was made to SMC 2.09.020 to provide for the City Engineer to work under the direction of the Community Development Director.  The City Engineer would normally work for the Public Works Department.  In 2008, the Public Works Director presented a reorganize plan for the Department which included a proposal to combine the position of City Engineer and Public Works Director.  During this review process, it was noted that the City Engineer was not currently a part of the Public Works Department.

The proposed amendment will not specify which department the City Engineer reports under.  This is a cleanup to the code to allow the City to reorganize departments without the requirement for an amending ordinance.

RECOMMENDED ACTION: 

Adoption of Ordinance 1012-09 to change the scope of authority, duties and salary for the City Engineer.
FISCAL IMPACTS:    None

Motion:

Move to adopt Ordinance 1012-09, City Engineer.

Attachments:

A.  Ordinance 1012-09 City Engineer




B.  SMC 2.09 with changes marked  Document created by 


ATTACHMENT A


CITY OF SULTAN


WASHINGTON

ADVANCE \D 5.75
ORDINANCE NO.    1012-09    

______________________________________________________________________



AN ORDINANCE OF THE CITY OF SULTAN, WASHINGTON, AMENDING SMC 2.09.020, SCOPE OF AUTHORITY, SMC 2.09.030E, DUTIES AND SMC 2.09.040, SALARY; PROVIDING FOR SEVERABILITY; AND ESTABLISHING AN EFFECTIVE DATE

______________________________________________________________________


WHEREAS, the Council has established the position of City Engineer and provided for scope of authority, duties and salary; 


NOW, THEREFORE, THE CITY COUNCIL OF THE CITY OF SULTAN, WASHINGTON, DO ORDAIN AS FOLLOWS:


Section 1. Section 2.09.020 of the Sultan Municipal Code is amended to read as follows:


2.09.020 Scope of Authority

The City Engineer shall perform or supervise the performance of the City Engineer’s duties as designated by this code and by State statute 

Section 2.  Section 2.09.030 E of the Sultan Municipal Code is amended to read as follows:
E. Assist with technical issues related to development, planning, transportation and general city engineering topics;
Section 3.  Section 2.09.040 of the Sultan Municipal Code is amended to read as follows:
2.09.040 Salary.

The city engineer shall receive such compensations as may be approved by the city council as established by the city council at the time salaries are set by ordinance, as provide by law.

Section 4.  Severability.  Should any section, paragraph, sentence, clause or phrase of this Ordinance, or its application to any person or circumstance, be declared unconstitutional or otherwise invalid for any reason, or should any portion of this Ordinance be pre-empted by state or federal law or regulation, such decision or pre-emption shall not affect the validity of the remaining portions of this Ordinance or its application to other persons or circumstances.


Section 5.  Effective Date.  This Ordinance shall be published in the official newspaper of the City, and shall take effect and be in full force five (5) days after the date of publication.

ADOPTED BY THE CITY COUNCIL AT A REGULAR MEETING THEREOF ON THE 22nd DAY OF January , 2009.








CITY OF SULTAN








______________________________








Carolyn Eslick, Mayor

ATTEST/AUTHENTICATED:

______________________________

Laura Koenig, City Clerk

Approved as to form:

______________________________

Margaret J. King, City Attorney

Passed by the City Council:

Date of Publication:

Effective Date:

ATTACHMENT B


REVISED CODE 

Chapter 2.09
CITY ENGINEER

Sections:

2.09.010 Position created.

2.09.020 Scope of authority.

2.09.030 Duties.

2.09.040 Salary.

2.09.050 Residency.

2.09.060 Council member ineligible.

2.09.010 Position created.

There is hereby created the appointive position of city engineer, which position shall be filled by appointment by the mayor, subject to confirmation by a majority of the city council; said city engineer to serve at the pleasure of the mayor. (Ord. 816-03 § 1)

2.09.020 Scope of authority.

The city engineer shall perform or supervise the performance of the city engineer’s duties as designated by this code and by state statute. as assigned by contract. The city engineer shall act under the direction and authority of the director of community development who shall in turn report and act under the authority of the city administrator. (Ord. 902-06 § 1; Ord. 816-03 § 1)

2.09.030 Duties.

The city engineer shall have the following specific duties, powers, and responsibilities. Under the direction and authority of the city administrator, the city engineer shall:

A. Review and comment on developer submittals;

B. Assist other city staff with technical and engineering issues;

C. Meet with staff and developers on an as-needed basis;

D. Assist other city staff with grant applications;

E. Assist the director of community development with technical issues related to development, planning, transportation and general city engineering topics;

F. Review engineering submittals of developer’s engineers or city consultants as requested; 

G. Perform other engineering tasks as designated by city code or as otherwise assigned. (Ord. 902-06 § 2; Ord. 816-03 § 1)

2.09.040 Salary.

The city engineer shall receive such compensation as may be fixed by contract approved by the city council or as established by the city council at the time salaries are set by ordinance, as provided by law. (Ord. 816-03 § 1)

2.09.050 Residency.

The city engineer need not be a city resident. (Ord. 816-03 § 1)

2.09.060 Council member ineligible.

No person elected to membership on the city council shall, subsequent to such election, be eligible for the appointment to city engineer until one year has elapsed following the expiration of the last term for which he/she was elected. (Ord. 816-03 § 1)
SULTAN CITY COUNCIL

AGENDA ITEM COVER SHEET

ITEM NO:
C-6
DATE:
January 22, 2009

SUBJECT:
Ordinance 1007-09, Second Reading Repealing 


Garbage Service Rates from Sultan Municipal Code
CONTACT PERSON:
Connie Dunn, Public Works Director
ISSUE:

Approve Ordinance 1007-09 (Attachment A) to amend Sultan Municipal Code section 13.16.140 to remove Garbage Rates from the Sultan Municipal Code.

STAFF RECOMMENDATION;

Approve second reading of Ordinance 1007-09 amending Section 13.16.140 to establish garbage rates and fees by separate Ordinance; providing for severability; and establishing an effective date.

SUMMARY:
The City Council held a public hearing on the proposed rate increases on December 11, 2008. The City Council conducted the first reading of Ordinance No. 1007-09 on January 8, 2009, approving and passing the ordinance onto second reading. 

Ordinance 1007-09:

Amends section 13.16.140 to remove the garbage rates from the Sultan Municipal code. The rates will be established by separate ordinance (Ordinance No. 1014-09) and included in the annual fee schedule as an attachment.

This action does not adopt or change any fees. The action only moves the location where the fees are published once Council determines what the garbage rate fees will be.

BACKGROUND:

The garbage rates were last set by Ordinance 849-04 effective July 1, 2004 then being incorporated into the Sultan Municipal Code section 13.16.140. This action removes the fees from the Sultan Municipal Code and establishes the rates by separate ordinance and included in the annual fee schedule as an attachment, the City is doing this with all fees set by ordinance.

FISCAL IMPACT:
No fiscal impact as this ordinance does not set or change any fees.

RECOMMENDED ACTION:

Approve first reading of Ordinance 1007-09 amending Section 13.16.140 to establish garbage rates and fees by separate Ordinance; providing for severability; and establishing an effective date.

ATTACHMENTS:


Attachment A
Ordinance 1007-09 Amending Chapter 13.16.140
Document created by 
CITY OF SULTAN

WASHINGTON
ORDINANCE NO. 1007-09

AN ORDINANCE OF THE CITY OF SULTAN, WASHINGTON, AMENDING SECTION 13.16.140 TO ESTABLISH GARBAGE RATES AND FEES BY SEPARATE ORDINANCE; PROVIDING FOR SEVERABILITY; AND ESTABLISHING AN EFFECTIVE DATE


WHEREAS, the City Council has determined to remove specific rates and charges from the Sultan Municipal Code and establish rates and charges by separate ordinance; and


WHEREAS, the City Council intends to establish interim garbage rates and charges;


NOW, THEREFORE, THE CITY COUNCIL OF THE CITY OF SULTAN, WASHINGTON, DO ORDAIN AS FOLLOWS:


Section 1. 13.16.140 Establishment of Rates and Charges. Rates and charges for garbage collection shall be set by separate ordinance and included as an attachment to the annual fee schedule adopted by City Council.

Section 2. Severability. Should any section, paragraph, sentence, clause or phrase of this Ordinance, or its application to any person or circumstance, be declared unconstitutional or otherwise invalid for any reason, or should any portion of this Ordinance be pre-empted by state or federal law or regulation, such decision or pre-emption shall not affect the validity of the remaining portions of this Ordinance or its application to other persons or circumstances.


Section 3. Effective Date. This Ordinance shall be published in the official newspaper of the City, and shall take effect and be in full force five (5) days after the date of publication.

ADOPTED BY THE CITY COUNCIL AT A REGULAR MEETING THEREOF ON THE 

 DAY OF 



, 2009.








CITY OF SULTAN








Carolyn Eslick, Mayor

ATTEST/AUTHENTICATED:

Laura Koenig, City Clerk
Approved as to form:

______________________________

Margaret J. King, City Attorney
SULTAN CITY COUNCIL

AGENDA ITEM COVER SHEET

ITEM NO:
Consent - 7
DATE:
January 22, 2009

SUBJECT:
Ordinance 1014-09, Second Reading 


Setting Interm Garbage Collection Rates 
CONTACT PERSON:
Connie Dunn, Public Works Director
ISSUE:

Approve on the consent agenda second reading of Ordinance 1014-09 (Attachment A) to increase interim Garbage Rates for 2009 until the budgeted 2009 Garbage Rate Study can be completed.

STAFF RECOMMENDATION;

Approve second reading of Ordinance 1014-09 adopting interim garbage rates; providing for severability; and establishing an effective date.

SUMMARY:
The City Council held a public hearing on the proposed rate increases on December 11, 2008 to adopt an interim twenty percent (20%) increase to garbage rates and establish the interim rates by Ordinance No. 1014-09.

The new rates will be effective February 1, 2009. Customers March 2009 utility bill will reflect the new interim garbage rates.

BACKGROUND:

The garbage rates were last set by Ordinance 849-04 effective July 1, 2004. 

Since that time: 

· The cost to  purchase of dumpsters has doubled in price over the last four years, 

· The cost of fuel has doubled since 2004, 

· Employee wages have continued to raise by the cost of living annually

· Health care benefits have increased over the last several years, 

· The cost of maintaining dumpsters and the garbage truck have increased,

· Snohomish County Solid Waste Rates will increase by 15% January, 2009, and

· Allied Waste increased recycling rates by 20% effective January 1, 2009

During the October 18, 2008 Council Budget Retreat 2008 an interim rate increase of 20% was a proposed option until the City can complete a garbage rate study in mid to late 2009.

Increasing the Garbage Rates was evaluated at the November 13, 2008 Council meeting during discussion period.

December 11, 2008 the Council conducted a Public Hearing regarding interim garbage rate increase, receiving three comments. (Attachments B & C)

Below is a staff provided garbage analysis:

	Year
	Acutal Budget 2005
	Actual Budget 2006
	Actual Budget 2007
	Adopted Budget 2008
	Estimated Actual Budget 2008
	Proposed Budget 2009

	Revenues
	540,128
	579,658
	561,326
	573,198
	559,350
	683,402

	% increase/decrease
	
	6.8%
	(3.3%)
	2.6%
	
	16.1%

	
	
	
	
	
	
	

	Expenses
	487,270
	477,298
	595,585
	556,027
	509,921
	685,902*

	% increase/decrease
	
	(2.1%)
	19.9%
	7.1%
	
	18.9%


2005-2009 Average percentage increase


Revenues

5.55%


Expenditures

7.40%

The 2009 proposed garbage fund budget includes:

· Vehicle operation and maintenance cost increase of $20,000, this includes fuel, oil, tires, electronic and hydraulic repair as necessary

· 15% increase in tipping fees payable to Snohomish County,  from $89.00 to $105.00 per ton.

· 20% increase in recycling costs charged by Allied Waste.

At the December 11, 2008 City Council conducted a Public Hearing on the  proposed rate increase.


Public Comments Received, Minutes from the Public Hearing (Attachment B) 

1. Sam Simpson – requesting revenues for garbage remain in the garbage utility enterprise fund.

2. Debbie Copple – has heard from the business community the increase in garbage rates is too much for them to adsorb. Also, questioned difference in the temporary dumpsters rates for service and the commercial rates. That has been reviewed the difference is the number of calls to the temporary is per service and the commercial is bi-monthly.

3. Received a written comment from Dan. (Attachment C)

On January 8, 2009 No comments were received during the first reading of Ordinance 1014-09 – Interim Garbage Rate Increase

FISCAL IMPACT:
The cost for a customer with one can a week service will be increased by $3.10 from $15.50 to $18.60 per month. Other proposed increases are listed in Attachment A. The Senior Citizen rate will not increase for garbage or recycling. The proposed increases will generate approximately $100,000 per year above the existing rate revenue.

The City received a letter from Snohomish County Solid Waste Division informing the rate for tipping fees will increase from $89.00 to $105.00 per ton effective March 1, 2008.

The City received notice from Allied Waste in late October 2008 that recycling rates will increase by 20% to the City per customer on January 1, 2009. The City encourages recycling by having this cost as a pass through cost increase.

RECOMMENDED ACTION:

Approve second reading of Ordinance 1014-09 adopting interim garbage rates; providing for severability; and establishing an effective date.

ATTACHMENTS:


Attachment A
Ordinance 1014-09 Garbage Rate Increase


Attachment B
Minutes from the December 11, 2008 Public Hearing


Attachment C
Written Comment received November 12, 2008

Document created by 
CITY OF SULTAN

WASHINGTON

ORDINANCE NO. 1014-09

AN ORDINANCE OF THE CITY OF SULTAN, WASHINGTON, ADOPTING INTERIM GARBAGE RATES; PROVIDING FOR SEVERABILITY; AND ESTABLISHING AN EFFECTIVE DATE.


WHEREAS, Snohomish County Solid Waste notified the City of Sultan on December 10, 2008 of an increase of tipping fees from $89.00 to $105.00 per ton effective March 1, 2009; and


WHEREAS, Allied Waste notified the City of Sultan in October 2008 that recycling rates will increase by 20% to the City per customer on January 1, 2009; and


WHEREAS, the garbage utility is an enterprise fund and all enterprise funds are required to collect sufficient revenues to cover expenses; and


WHEREAS, the City Council authorized and budgeted a Garbage Rate Study in 2009; and


WHEREAS, increasing garbage rates and charges is necessary until the garbage rate study is complete; and


WHEREAS, the City of Sultan held a public hearing on December 11, 2008 and received public comment on the proposed interim increase to rates and charges;


WHEREAS, the City of Sultan held first reading of the 2009 interim garbage collection rate increase on January 8, 2009.


NOW, THEREFORE, THE CITY COUNCIL OF THE CITY OF SULTAN, WASHINGTON, DO ORDAIN AS FOLLOWS:


Section 1. Establish rates and charges for garbage service as follows:

1.
Residential (Per Dwelling Unit Per Month)

Twice a week pickup
$42.00

Once a week pickup
$18.60

Twice a month pickup
$10.80

Once a month pickup
$6.90

Extra Garbage (Each - Regardless of Size)
$10.50

Qualified low income senior citizen once a week pickup
$8.64


Senior Citizen/low income annual application must be made at City Hall
Free
2.
Recycling and Yard Waste or as per negotiated agreement with vendor

(Per Dwelling Unit Per Month)


Single family detached and multi-family units
$4.50

(duplex, triplex, and fourplex)


Multi-family units of five units or larger
$4.50

Qualified low income senior citizens
$3.50
3.
Commercial (Monthly)

Once a week pickup (per unit)
$18.60

Each additional can or bag
$10.50

Pickup of 1 yard dumpster bi-monthly
$34.50

Pickup of 1 yard dumpster one time per week
$69.00

Pickup of 1 yard dumpster two times per week
$136.50

Pickup of 2 yard dumpster bi-monthly
$69.00

Pickup of 2 yard dumpster one time per week
$136.50

Pickup of 2 yard dumpster two times per week
$274.50

Pickup of 3 yard dumpster bi-monthly
$103.50

Pickup of 3 yard dumpster one time per week
$205.50

Pickup of 3 yard dumpster two times per week
$412.50

Mobile home courts garbage rates will be in accordance with separate agreements with the City of Sultan.

4.
Call Back - due to garbage not placed out in time or obstructed



Can pickup charge 
$21.00


Dumpster pickup charge (Equal to 3 extra can charge)
$36.00
5.
Temporary Dumpsters (Maximum use is 15 days as defined in SMC 13.16.055)


Damage Deposit (Required to be paid before delivery)


1 yard dumpster
$105.00



2 yard dumpster
$150.00



3 yard dumpster
$180.00

Delivery/Pickup (each service) 
$105.00


Pickup of 1 yard dumpster (each time)
$40.50

Pickup of 2 yard dumpster (each time)
$81.00

Pickup of 3 yard dumpster (each time)
$121.50

6.
Dumpster Leases

All multi-family units within the City of Sultan will be required to have a dumpster(s) sized to meet the requirement of SMC 13.16.050(A). No permanent dumpsters are allowed at single-family or duplex units.


Dumpsters shall be owned by the City and leased to the users. Maintenance and repair shall be the responsibility of the City.


Deposit:


1 yard dumpster
$105.00


2 yard dumpster
$150.00


3 yard dumpster
$180.00


Monthly lease (billed monthly)


1 yard dumpster
$11.90

2 yard dumpster
$19.50

3 yard dumpster
$54.75

Pick Up/Delivery Fee (each service)
$105.00


Section 2. Severability. Should any section, paragraph, sentence, clause or phrase of this Ordinance, or its application to any person or circumstance, be declared unconstitutional or otherwise invalid for any reason, or should any portion of this Ordinance be pre-empted by state or federal law or regulation, such decision or pre-emption shall not affect the validity of the remaining portions of this Ordinance or its application to other persons or circumstances.


Section 3. Effective Date. This Ordinance shall be published in the official newspaper of the City, and shall take effect and be in full force on February 1, 2009..

ADOPTED BY THE CITY COUNCIL AT A REGULAR MEETING THEREOF ON THE 

 DAY OF 



, 2009.








CITY OF SULTAN








Carolyn Eslick, Mayor

ATTEST/AUTHENTICATED:

Laura Koenig, City Clerk

Approved as to form:

______________________________

Margaret J. King, City Attorney

Passed by the City Council:

Date of Publication:

Effective Date:

SULTAN CITY COUNCIL

AGENDA ITEM COVER SHEET

ITEM NO:
C-8 

DATE:

January 22, 2009

SUBJECT:

Council Sub-Committee Assignment and Retreat Schedule

CONTACT PERSON:
Deborah Knight, City Administrator

ISSUE:

The issue before the City Council is to adopt the Council sub-committee structure and membership for 2009 and set the dates for Council retreats.  

STAFF RECOMMENDATION:

3. Establish sub-committees based on topic and retain the current membership for 2009.  This is a return to the Council’s previous sub-committee structure and provides for continuity especially when reviewing utility relief requests which may be appealed back to the committee:   
Government Services (utility relief) and Public Safety 

Council Members: Champeaux, Slawson, Davenport-Smith with Wiediger as an alternate.
Community Development and Public Works 

Council Members:
Wiediger, Flower, Blair with Doornek and Slawson as alternates.
4. Schedule three Council retreats to allow in-depth discussion of Council goals and policies, and other topics as identified by the City Council:  

· Saturday, February 28, 2009  - Study Session on strategic initiatives 

· Saturday, June 20, 2009 - 2010 budget priorities

· Saturday, October 17, 2010 - Mayor’s recommended budget 

SUMMARY:

In 2007 and 2008 the Council scheduled certain types of community and Council sub-committee meetings in advance.  The purpose of prescheduled meetings is to provide opportunities for in-depth understanding of City issues prior to bringing the issues forward for discussion by the full Council.  Council approval will continue this practice.  

The City Council discussed this issue at its January 8, 2009 meeting and directed staff to return with the staff recommendation for council action.  

DISCUSSION:

Council Subcommittees 

Council Subcommittees are working groups within the Council that focus on particular areas of concern and interest to the Council and the community.  

The City Council Rules of Procedure include the provision for Council Committees.  Standing committees include Government Services, Public Safety, Community Development Public Works, and Policy.  There are no Ad Hoc Council committees at this time.  

Although the Council's Rules of Procedures do not specifically address Council subcommittees, many elected bodies divide into subcommittees to study specific issues. Elected bodies may have both standing and ad hoc subcommittees. Subcommittees generally facilitate the decision-making process by allowing Councilmembers time to understand a project in greater detail.  

Normally, if a council subcommittee meeting is only to discuss an issue and report back to the full council with a recommendation, then the meeting is not a formal meeting under the Public Records Act (Act) and minutes do not have to be kept. If the subcommittee is taking public testimony or has been delegated to take action on behalf of the council, then it is subject to the Act.

Council Retreats

It is difficult to adequately discuss the long range needs of the City during a regular council meeting.  The Sultan City Council, like many other city councils, volunteer a weekend of their time away from distractions to meet in retreat to discuss and plan the long range goals and programs of the City.
The City Council held a half-day retreat in February 2008 to discuss a number of topics including vision, land use, public safety and financial policies.  The Council held a half-day retreat in June to discuss and set budget priorities and a half-day in October to discuss the Mayor’s recommended budget.  

The feedback from the Council on last year’s retreats was positive.  

ANALYSIS:

The proposed subcommittee meetings and retreat schedule are a full schedule of activities in addition to the regular bi-monthly Council meetings.  For some staff members this schedule may require one to two night meetings per week per month.  

The payoff for this level of effort should be better decision making and public process.  The balancing act is to have just enough sub-committee meetings and retreat opportunities to inform the Council’s policy making responsibilities along with enough public participation opportunities to keep the community interested enough to give up an evening of personal time.  

FISCAL IMPACT:

There may be a small fiscal impact in the form of overtime costs for additional subcommittee meetings if hourly employees need to attend (e.g. Utility Clerk).  

Additional Council retreats may result in professional service expenditures if the Council hires a facilitator.  Otherwise, the costs would be limited to food and beverage expense (approximately $250) unless an off-site location requires a room rental fee.  There was no cost to the City for the Monroe library meeting room used for Council retreats in 2007.  

ALTERNATIVES:  

1. Accept the staff recommendation to continue with the two Council subcommittees based on topics and approve the three Council retreat meeting dates.

2. Recommend a modified schedule. A decision to reduce or eliminate proposed meetings could result in more time and energy informing both the City Council and the public about important topics at the end of the decision making process rather than at the beginning when input and direction are most valuable.  

3. Do not make a decision and direct staff to areas of concern.  Although the City Council adopted a similar meeting schedule for 2008, there may be a need to discuss how the Council and Mayor will together and receive input from the community before making a decision.

RECOMMENDED ACTION:

1. Establish sub-committees based on topic and retain the current membership for 2009.  This is a return to the Council’s previous sub-committee structure and provides for continuity especially when reviewing utility relief requests which may be appealed back to the committee:   
Government Services (utility relief) and Public Safety 

Council Members: Champeaux, Slawson, Davenport-Smith with Wiediger as an alternate.
Community Development and Public Works 

Council Members:
Wiediger, Flower, Blair with Doornek and Slawson as alternates.
2. Schedule three Council retreats to allow in-depth discussion of Council goals and policies, and other topics as identified by the City Council:  

· Saturday, February 28, 2009  - Study Session on strategic initiatives 

· Saturday, June 20, 2009 - 2010 budget priorities

· Saturday, October 17, 2010 - Mayor’s recommended budget

COUNCIL ACTION:


DATE:

SULTAN CITY COUNCIL

AGENDA ITEM COVER SHEET

ITEM NO:
Consent C 9


DATE:

January 22, 2009


SUBJECT:

Weed Graafstra and Benson –Special Legal Council 

CONTACT PERSON:
Laura Koenig, Clerk/Deputy Finance Director
ISSUE:
The issue before the City Council is authorizing the Mayor to sign a professional services contract with Weed Graafstra and Benson for special legal counsel.  
STAFF RECOMMENDATION:

Authorize the Mayor to sign a professional services contract with Weed Graafstra and Benson for special legal counsel for long-term legal matters related to public records requests and LID 97-1.  

SUMMARY:

The City’s contract with Weed, Graafstra and Benson (WGB) for special legal attorney services will expire on January 31, 2009.  

Weed Graafstra and Benson have been working with staff on police issues, public records requests and legal issues related to LID 97-1.  These issues were initially handled by WGB when Tom Graafstra was City Attorney.  Last year the Council determined it didn’t make sense to transfer these legal matters to Kenyon Disend and incur the cost to bring a new attorney up to speed.

The contract provides for:

1. A maximum amount of $30,000.

2. The contract duration will be to January 31, 2010.

FISCAL IMPACT:

The 2009 General fund legal budget includes $45,000 for municipal attorney services.  Attorney fees are also provided for in the Enterprise funds (Water, Sewer and Garbage).

The City paid Weed Graafstra and Benson $28,791 in 2008.  These costs were for legal services in connection with the police investigations, records requests and LID 97-1.  WGB are the attorney of record for the City in the Hammer bankruptcy case and continue to monitor the action to insure the City’s right to collect on the LID assessment. The monthly bill runs between $500 and $1,300.

The rates for Legal services in 2008 were $125/hour for general legal services and $165 for legal services related to LID 97-1.   The 2009 rate will be the same.

ALTERNATIVES:

1. Authorize the Mayor to sign an addendum to the professional services contract with Weed Graafstra Benson for special legal counsel.  This option will allow staff to continue to work on current files without delay.

2. Do not authorize the Mayor to sign an addendum to the professional services contract with Weed Graafstra and Benson for special legal counsel.  This option will require staff to review three years of files with the City Attorney to bring them up to date on the current status of the legal issues.

RECOMMENDED ACTION: 
Authorize the Mayor to sign the professional services contract with Weed Graafstra Benson for special legal counsel.  

Attachments:    A.  Professional service contract

AGREEMENT FOR SERVICESPRIVATE 

BETWEEN THE CITY OF SULTAN AND

WEED GRAAFSTRA AND BENSON


THIS AGREEMENT, is made this 1st day of January, 2008, by and between the City of Sultan (hereinafter referred to as “City”), a Washington Municipal Corporation, and Weed Graafstra and Benson  REF consultant  \* MERGEFORMAT (hereinafter referred to as “Service Provider”), doing business at 21 Avenue A, Snohomish, Washington 98290.


WHEREAS, Service Provider is in the business of providing certain services specified herein; and 


WHEREAS, the City desires to contract with Service Provider for the provision of services for legal counsel,  fillin “describe services (ie, creation of newsletter)”and Service Provider agrees to contract with the City for same; 


NOW, THEREFORE, in consideration of the mutual promises set forth herein, it is agreed by and between the parties as follows:

T E R M S

1.
Description of Work.  Service Provider shall perform work as described in Attachment A, Scope of Work, which is attached hereto and incorporated herein by this reference, according to the existing standard of care for such services.  Service Provider shall not perform any additional services without the expressed permission of the City.
2.
Payment.

A. The City shall pay Service Provider at the hourly rate set forth in Attachment B, but not more than a total of forty five thirty thousand  fillin “enter total ‘not to exceed’ cost (written out)” dollars ($30,000) ($45,000) fillin “enter total ‘not to exceed’ cost (eg, $4,000)”  for the services described in this Agreement.  This is the maximum amount to be paid under this Agreement, and shall not be exceeded without prior written authorization from the City in the form of a negotiated and executed supplemental agreement.

B. Service Provider shall submit monthly payment invoices to the City after such services have been performed, and the City shall make payment within four (4) weeks after the submittal of each approved invoice.  

1. Such invoice shall detail the hours worked, a description of the tasks performed, and shall separate all charges for clerical work and reimbursable expenses. 

2. The invoice shall also sort these tasks by the requesting department, and provide a summary of hours and costs for each department and for the total due. 

3. The monthly invoice shall summarize monthly and year-to-date billings by department. This spreadsheet shall be updated by the Service Provider monthly, and shall include listings showing hours spent performing such services, average cost per hour and total cost per topic / project item. 

C. To allow the City to track the Service Provider’s time and effectively and appropriately utilize services, the Service Provider will advise the authorized City Representative monthly when the number of general service hours performed by the Service Provider during the month reaches 15 hours.

D. If the City objects to all or any portion of any invoice, it shall so notify Service Provider of the same within five (5) days from the date of receipt and shall pay that portion of the invoice not in dispute.  The parties shall immediately make every effort to settle the disputed portion.

3.
Relationship of Parties.  The parties intend that an independent contractor - client relationship will be created by this Agreement.  As Service Provider is customarily engaged in an independently established trade which encompasses the specific service provided to the City hereunder, no agent, employee, representative or subcontractor of Service Provider shall be or shall be deemed to be the employee, agent, representative or subcontractor of the City.  None of the benefits provided by the City to its employees, including, but not limited to, compensation, insurance and unemployment insurance, are available from the City to the Service Provider or his employees, agents, representatives or subcontractors.  Service Provider will be solely and entirely responsible for his acts and for the acts of Service Provider's agents, employees, representatives and subcontractors during the performance of this Agreement.  The City may, during the term of this Agreement, engage other independent contractors to perform the same or similar work that Service Provider performs hereunder.
4.
Project Name.  On-call legal counsel
5.
Duration of Work.  Service Provider shall complete the work described in Attachment A on or before January 31, 2009. fillin “Please enter date work is to be completed” December 31, 2009.
6.
Termination.

A.
Termination Upon the City's Option.  The City shall have the option to terminate this Agreement at any time.  Termination shall be effective upon ten (10) days written notice to the Service Provider.
B.
Termination for Cause.  If Service Provider refuses or fails to complete the tasks described in Attachment A, or to complete such work in a manner unsatisfactory to the City, then the City may, by written notice to Service Provider, give notice of its intention to terminate this Agreement.  After such notice, Service Provider shall have ten (10) days to cure, to the satisfaction of the City or its representative.  If Service Provider fails to cure to the satisfaction of the City, the City shall send Service Provider a written termination letter which shall be effective upon deposit in the United States mail to Service Provider's address as stated below.

C.
Rights upon Termination.  In the event of termination, the City shall only be responsible to pay for all services satisfactorily performed by Service Provider to the effective date of termination, as described in the final invoice to the City.  The City Manager shall make the final determination about what services have been satisfactorily performed.

7.
Nondiscrimination.  In the hiring of employees for the performance of work under this Agreement or any subcontract hereunder, Service Provider, its subcontractors or any person acting on behalf of Service Provider shall not, by reason of race, religion, color, sex, marital status, national origin or the presence of any sensory, mental, or physical disability, discriminate against any person who is qualified and available to perform the work to which the employment relates.
8. Indemnification / Hold Harmless.  The Service Provider shall defend, indemnify and hold the City, its officers, officials, employees and volunteers harmless from any and all claims, injuries, damages, losses or suits including attorney fees, arising out of or in connection with the performance of this Agreement, except for injuries and damages caused by the sole negligence of the City.


Should a court of competent jurisdiction determine that this Agreement is subject to RCW 4.24.115, then, in the event of liability for damages arising out of bodily injury to persons or damages to property caused by or resulting from the concurrent negligence of the Service Provider and the City, its officers, officials, employees, and volunteers, the Service Provider’s liability hereunder shall be only to the extent of the Service Provider’s negligence.  It is further specifically and expressly understood that the indemnification provided herein constitutes the Service Provider’s waiver of immunity under Industrial Insurance, Title 51 RCW, solely for the purposes of this indemnification.  This waiver has been mutually negotiated by the parties.  The provisions of this section shall survive the expiration or termination of this Agreement.

9.   Insurance.  The Service Provider shall procure and maintain for the duration of the Agreement, insurance against claims for injuries to persons or damage to property which may arise from or in connection with the performance of the work hereunder by the Service Provider, their agents, representatives, employees or subcontractors.

A.
Minimum Scope of Insurance.  Service Provider shall obtain insurance of the types described below:

1. Automobile Liability insurance covering all owned, non-owned, hired and leased vehicles.  Coverage shall be written on Insurance Services Office (ISO) form CA 00 01 or a substitute form providing equivalent liability coverage.  If necessary, the policy shall be endorsed to provide contractual liability coverage.
2. Commercial General Liability insurance shall be written on ISO occurrence form CG 00 01 and shall cover liability arising from premises, operations, independent contractors, products-completed operations, personal injury and advertising injury, and liability assumed under an insured contract.  The City shall be named as an insured under the Service Provider’s Commercial General Liability insurance policy with respect to the work performed for the City using ISO additional insured endorsement GC 20 10 10 01 and GC 20 37 10 01 or substitute endorsements providing equivalent coverage.
3. Workers’ Compensation coverage as required by the Industrial Insurance laws of the State of Washington.
B. 
Minimum Amounts of Insurance.  Service Provider shall maintain the following insurance limits:

1. Automobile Liability insurance with a minimum combined single limit for bodily injury and property damage of $1,000,000 per accident.

2. Commercial General Liability insurance shall be written with limits no less than $1,000,000 each occurrence, $2,000,000 general aggregate and $2,000,000 products-completed operations aggregate limit.

C. 
Other Insurance Provisions.  The insurance policies are to contain, or be endorsed to contain, the following provisions for Automobile Liability and Commercial General Liability insurance:

1. The Service Provider’s insurance coverage shall be primary insurance as respect to the City.  Any insurance, self-insurance, or insurance pool coverage maintained by the City shall be excess of the Service Provider’s insurance and shall not contribute with it.

2. The Service Provider’s insurance shall be endorsed to state that coverage shall not be cancelled by either party, except after thirty (30) days prior written notice by certified mail, return receipt requested, has been given to the City.

D. Acceptability of Insurers.  Insurance is to be placed with insurers with a current A.M. Best rating of not less than A:VII.
E. Verification of Coverage.  Service Provider shall furnish the City with original certificates and a copy of the amendatory endorsements, including but not necessarily limited to the additional insured endorsement, evidencing the insurance requirements of the Service Provider before commencement of the work.

F. Subcontractors.  Service Provider shall include each subcontractor as insured under its policies or shall furnish separate certifications and endorsements for each subcontractor.  All coverage shall be subject to all of the same insurance requirements as stated herein for the Service Provider.

10.
Entire Agreement.  The written provisions and terms of this Agreement, together with all documents attached hereto, shall supersede all prior verbal statements of any officer or other representative of the City, and such statements shall not be effective or be construed as entering into or forming a part of, or altering in any manner whatsoever, this Agreement.
11.
City's Right of Supervision, Limitation of Work Performed by Service Provider.  Even though Service Provider works as an independent contractor in the performance of his duties under this Agreement, the work must meet the approval of the City and be subject to the City's general right of inspection and supervision to secure the satisfactory completion thereof.  In the performance of work under this Agreement, Service Provider shall comply with all federal, state and municipal laws, ordinances, rules and regulations that are applicable to Service Provider's business, equipment, and personnel engaged in operations covered by this Agreement or accruing out of the performance of such operations.
12. Work Performed at Service Provider's Risk.  Service Provider shall be responsible for the safety of its employees, agents and subcontractors in the performance of the work hereunder and shall take all protections reasonably necessary for that purpose.  All work shall be done at Service Provider's own risk, and Service Provider shall be responsible for any loss of or damage to materials, tools, or other articles used or held for use in connection with the work.

13. Ownership of Products and Premises Security.
A. All reports, plans, specifications, data maps, and documents produced by the Service Provider in the performance of services under this Agreement, whether in draft or final form and whether written, computerized, or in other form, shall be the property of the City.

B.  
While working on the City’s premises, the Service Provider agrees to observe and           support the City’s rules and policies relating to maintaining physical security of the City’s premises.

14. Modification.  No waiver, alteration or modification of any of the provisions of this Agreement shall be binding unless in writing and signed by a duly authorized representative of the City and Service Provider.
15. Assignment.  Any assignment of this Agreement by Service Provider without the written consent of the City shall be void.
16. Written Notice.  All communications regarding this Agreement shall be sent to the parties at the addresses listed below, unless notified to the contrary.  Any written notice hereunder shall become effective as of the date of mailing by registered or certified mail, and shall be deemed sufficiently given if sent to the addressee at the address stated in this Agreement or such other address as may be hereafter specified in writing.
17. Non-Waiver of Breach.  The failure of the City to insist upon strict performance of any of the covenants and agreements contained herein, or to exercise any option herein conferred in one or more instances shall not be construed to be a waiver or relinquishment of said covenants, agreements or options, and the same shall be and remain in full force and effect.
18. Resolution of Disputes, Governing Law.  Should any dispute, misunderstanding or conflict arise as to the terms and conditions contained in this Agreement, the matter shall be referred to the City Manager, whose decision shall be final.  In the event of any litigation arising out of this Agreement, the prevailing party shall be reimbursed for its reasonable attorney fees from the other party.  This Agreement shall be governed by and construed in accordance with the laws of the State of Washington.
IN WITNESS WHEREOF, the parties have executed this Agreement on the day and year above written.

CITY OF SULTAN
SERVICE PROVIDER

By: 

By: 



Carolyn Eslick, Mayor
Title: 



Taxpayer ID #: 

CITY CONTACT
SERVICE PROVIDER CONTACT

Deborah Knight





City of Sultan



319 Main Street, Suite 200



Sultan, WA  98294



Phone:  360-793-2231 
Phone:  


Fax:   360-793-3344
Fax:  


ATTEST/AUTHENTICATED

By: 



City Clerk

APPROVED AS TO FORM

By: 



Office of the City Attorney

ATTACHMENT A 

SCOPE OF WORK

1. Public Information Requests  - In accordance with RCW 42.56, provide legal advice, counsel, services, consultation, and opinions to the Mayor, City Council, Boards and commissions, and all levels of the City government regarding public information requests initiated by the City prior to December 31, 2007 

2. Personnel and Labor Issues - Provide legal advice, counsel, services, consultation, and opinions to the Mayor, City Council and all levels of the City government on personnel and labor issues initiated by the City prior to December 31, 2007.

3. Land Use – Provide assistance in responding and resolving pending land use issues initiated by the City prior to December 31, 2007.  

4. Litigation – Appear as required before courts and administrative agencies, and appeals to the City hearing examiner, on behalf of the City.

5. Capital Projects - Provide assistance in responding and resolving pending capital project issues such as LID-97 initiated by the City prior to December 31, 2007.

6. Public Records – Organize, archive, and transfer closed or completed legal files and other matters to the Sultan Clerk’s Office no later than June 30, 2008.  Open and pending files shall be transferred to the City Attorney or City Clerk as requested but no later than December 31, 2008.  
7. Other Legal Services – Perform other legal services and legal tasks, as assigned by the Mayor, City Administrator and/or City Council.

 

ATTACHMENT B

PAYMENT

Retainer amount for first 20 hours:  $3,000.00

Rate per hour in excess of retainer amount:  $160/hour

Rate for litigation work:  $175/hour

Paralegal work:  $125/hour

SULTAN CITY COUNCIL

AGENDA ITEM COVER SHEET

ITEM NO:
C-11
DATE:

January 22, 2009

SUBJECT:

Set Public Hearing:  Amendments to Sultan Municipal Code Chapter 17.08, Flood Damage Prevention.

CONTACT PERSON:
Robert Martin, Community Development Director

ISSUE: Update Sultan Municipal Code (SMC) Chapter 17.08, Flood Damage Prevention to accommodate changes called for in recent Community Assistance Visit (CAV) by Washington Department of Ecology (DOE) and the Federal Emergency Management Agency (FEMA).

RECOMMENDATION:

Staff recommends that the Council set February 12, 2009 as the date for a Public Hearing on Amendment to SMC Chapter 17.08, Flood Damage Prevention.
SUMMARY:

Due to the extensive portion of the City that is in the Skykomish/Sultan River Floodplain, the City is heavily involved in the National Flood Insurance Program (NFIP).  An important component of this program is the Community Rating System (CRS) that assigns value to various activities by the community in pursuit of effective flood loss management.  Sultan is a participant in the CRS and has a high rating of Class 7, documenting ongoing and effective flood loss management.  This high rating results in reduced flood insurance premiums for residents of the City who are in the NFIP.

The DOE and FEMA periodically engage in Community Assistance Visit (CAV) interactions with local communities to assist them in keeping current and if possible, increasing their insurance rating.  Sultan had a CAV this summer.  On July 9, 2008, the City received a letter outlining the activities that would keep Sultan current with its favorable insurance rating.

The proposed Amendments are not provided with this Agenda Cover to allow the Planning Board to hold its Public Hearing on the changes at their January 20th Meeting.  The Planning Board will forward the text of the proposed Amendment and its Recommendation in the City Council’s February 12th Agenda Packet.

SULTAN CITY COUNCIL 

AGENDA ITEM COVER SHEET

ITEM NO:
C-12

DATE:

January 22, 2009

SUBJECT:

Amend Hearing Examiner Contract with John Galt
CONTACT PERSON:
Deborah Knight, City Administrator


ISSUE:

The issue before the City Council is to authorize an amendment to the hearing examiner contract with John Galt (Attachment A).  The purpose of the amendment is to incorporate production and payment for an annual report produced by Mr. Galt.  

STAFF RECOMMENDATION:

Authorize the Mayor to sign the First Amendment with John Galt for hearing examiner services.  

Authorize City staff to pay $30.00 for the 2007 annual report and $30.00 for the 2008 annual report produced for the City by Mr. Galt.  

SUMMARY:

The City has a professional services contract with John Galt to provide hearing examiner services to the City (Attachment B).  

In 2008, Mr. Galt submitted his 2007 annual report and a $30.00 invoice for payment. The annual report (Attachment C) outlines the cases heard by the hearing examiner and a discussion of code issues identified by the examiner throughout the year.  

Unfortunately, the contract and scope of work with Mr. Galt did not include the annual report.  Since the City did not request the annual report, City staff were unable to pay the invoice without Council approval.  The intent was to return to Council in 2008 with a contract amendment and authorization for the annual report.  A contract amendment was never submitted for approval in 2008.  Mr. Galt contacted the City in January 2009 to find out the status of the unpaid invoice and contract amendment.

The attached contract amendment provides for creation of an annual report at the appropriate hourly billing rate.  City staff are also requesting approval to pay for the 2007 and 2008 annual reports.  Future reports will be processed for payment under the approved contract amendment.

FISCAL IMPACT:

The community development professional services budget includes funding for hearing examiner services.  The annual report will be incorporated into the existing budget.  There is no known impact to the 2009 budget.  
ALTERNATIVES:

1. Authorize the Mayor to sign the First Amendment with John Galt for hearing examiner services to include the production and payment for an annual report.  Authorize city staff to pay for the 2007 and 2008 annual reports.  

The annual report provides important feedback to the City Council on development code issues identified by the hearing examiner.  The Council has used past annual reports to develop code amendments.  The annual report is a cost effective tool and outside analysis of the city’s codes.

2. Do not authorize the Mayor to sign the First Amendment with John Galt for hearing examiner services to include the production and payment for an annual report.  Do not authorize city staff to pay for the 2007 and 2008 annual reports.  Direct staff to areas of concern.

This action implies the City Council has questions and/or concerns regarding the amendment and production of the annual report.

3. Do not authorize the Mayor to sign the First Amendment with John Galt for hearing examiner services to include the production and payment for an annual report.  Do not authorize city staff to pay for the 2007 and 2008 annual reports.  

This action implies the City Council is not prepared or is not interested in having the hearing examiner prepare an annual report for the City.

RECOMMENDED ACTION:  


Authorize the Mayor to sign the First Amendment with John Galt for hearing examiner services.  

Authorize City staff to pay for the 2007 and 2008 annual reports produced for the City by Mr. Galt.  

ATTACHMENTS

A   - First Amendment Hearing Examiner Contract with John Galt

B -   Contract for Services with John Galt

C – 2007 Annual report


Attachment A

FIRST ADDENDUM 

BY AND BETWEEN THE CITY OF SULTAN AND JOHN GALT


THIS FIRST ADDENDUM is made by and between the City of Sultan (hereinafter referred to as “City”), a Washington Municipal corporation, and John Galt(hereinafter referred to as “Service Provider”) collectively the “Parties”.


WHEREAS, on November xx, 2007, the Parties entered into that certain Agreement for Services (“Agreement”) for the provision of hearing examiner services ; and


WHEREAS, the Service Provider has provided the City with an annual report in 2008; and


WHEREAS, the City desires to have an annual report on Hearing Examiner services provided and compensate the Service Provider for preparing the report; and
NOW, THEREFORE, IN CONSIDERATION OF the mutual promises, terms and conditions set forth in the Agreement and contained herein, the Parties hereby agree as follows:


Section 1.  Amendment of Section 2 of the Agreement.  Section 2 - Duties of the Agreement is hereby revised to provide in its entirety as follows:

At the beginning of each calendar year and no later than February 1, Galt will prepare an annual report.  The annual report shall provide:

a. A summary and list of the cases heard by the Hearing Examiner in the previous 12-month period (Hearing Activity).  

b. An analysis of cases heard, discussion of issues and any recommended changes to the Sultan Municipal Code, design standards or development regulations.   


Section 2. Effect of Addendum.  This First Addendum is in addition to the Agreement.  Except as otherwise provided herein, the provisions of this First Addendum modify, but do not supersede the provisions of the Agreement.  Except as otherwise provided herein, each provision of the Agreement shall continue in full force and effect as if this First Addendum did not exist.  Except as otherwise provided herein, capitalized words and phrases shall have the meanings ascribed to them in the Agreement.
IN WITNESS WHEREOF, the parties have caused this Addendum to be signed and executed this       day of      , 20     .

CITY OF SULTAN:

CONTRACTOR:

By:  

By:  



Mayor Carolyn Eslick

Title:  




Taxpayer ID #:  

ATTEST/AUTHENTICATED:
APPROVED AS TO FORM:

By:  

By:  



City Clerk
Office of the City Attorney

ATTACHMENT B

PROFESSIONAL SERVICES AGREEMENT BETWEEN

CITY OF SULTAN AND JOHN E. GALT

FOR HEARING EXAMINER SERVICES


THIS AGREEMENT, made and entered into this ____________day of _____________, 2007  in Snohomish County, Washington, by and between the CITY OF SULTAN, hereinafter called the “City”, and JOHN E. GALT of 927 Grand Avenue, Everett WA 98201, hereinafter called  “GALT” or “Hearing Examiner”.


WHEREAS, the Sultan Municipal Code in Chapter 2.26 creates the Office of Hearing Examiner for certain land use hearings and processes in the City; and


WHEREAS, Galt has experience conducting such hearings and rendering decisions in accordance with applicable state and local land use law and policy; and


WHEREAS, Galt has represented, and by entering into this Agreement now represents, that, when assigned to work on any City project, Galt will be in full compliance with the statutes of the State of Washington governing activities to be performed and that Galt is fully qualified and properly licensed to perform the work to which it will be assigned.


NOW THEREFORE, in consideration of the terms, conditions, covenants and performances contained herein below, the parties hereto agree as follows:

1.
PURPOSE

The purpose of this agreement is to provide the City with Hearing Examiner Services during the term of the contract.  The general terms and conditions of the relationship between the City and Galt are specified in this agreement.

2.
Duties

A.
Hearing Examiner Duties:



1.
The Hearing Examiner shall perform all of the duties set forth in Chapter 2.26 of the Sultan Municipal Code and all other actions reasonably necessary to fulfill the obligations of the position, as established by state statute or City ordinance.



2.
Galt shall serve as hearing examiner for the City on those cases assigned to him by the City.  In this capacity he shall receive and examine available information, including but not limited to, application materials, environmental checklists and impact statements, staff reports, and citizen comments.  He shall conduct open record hearings and prepare a record thereof.  He shall enter findings of fact and conclusions based thereupon; and shall render a decision and/or recommendations as provided by City Ordinance.  Galt shall provide a signed original of each decision/recommendation  to the City.



3.
Galt may, at his sole discretion, excuse himself from hearing any item that may pose a conflict of interest on his part or which may otherwise conflict with previously scheduled obligations.  Galt shall endeavor to give the City as much advanced notice as possible of his inability to hear any item so that a pro tem hearing examiner can be selected.



4.
All required open record hearings shall be held within the City.



5.
Galt agrees to render his services as required under this contract pursuant to the time constraints identified in City ordinances and rules.



6.
Galt shall keep accurate time records and shall provide such records to or for review by the City whenever requested by the City. 



7.
Upon termination, the City may take possession of all records and documents in the Hearing Examiner’s possession pertaining to or arising out of the Hearing Examiner’s duties under this Agreement.



8.
 Ownership of Work Product. 

Any and all documents, drawings, reports, and other work product produced by the Hearing Examiner under this Agreement shall become the property of the City upon payment of the fees and charges therefore. The City shall have the complete right to use and re-use such work product in any manner deemed appropriate by the City, provided, that use on any project other than that for which the work product is prepared shall be at the City's risk unless such use is agreed to by the Hearing Examiner.



9.
Assignment and Subcontracting.

No portion of this contract may be subcontracted to any other individual, firm or entity without the express and prior written approval of the City.


B.
City Duties:


1.
The City shall arrange for and provide: a hearing room and facilities (including recording and sound systems); public notice of hearings as required under City ordinance and rule; a hearing clerk or equivalent for each hearing; and decision copying and distribution services as required under City ordinance or rule.   



2.
The City shall provide Galt with a current copy of all City land use plans, policies and ordinances and shall timely provide Galt with amendments thereto passed during the term of this contract.



3.
The City shall pay all costs associated with such support.
3.
Compensation / Billing and Payment

A.
The Hearing Examiner shall provide services to the City at an hourly rate of One Hundred and Ten dollars per hour ($110.00) for performance of the duties described herein for actual time spent on the City’s work not including travel time to and from the City.  

In the event of termination, the City shall pay for all services satisfactorily performed by the Hearing Examiner to the effective date of termination. No payment shall be made for any work completed after the termination date unless by written agreement of the parties.



B.
Billing and Payment
The Hearing Examiner shall be paid by the City for completed work for services rendered under this agreement.  Such payment shall be full compensation for work performed or services rendered and for all labor, materials, supplies, equipment and incidentals necessary to complete the work.  Payment shall be on a time and expense basis.



1.
Invoices shall be submitted by the Hearing Examiner to the City for payment.  The invoice will state the time expended, the hourly rate, a detailed description of the work performed, and the expenses incurred during the preceding month.  The City will pay timely submitted and approved invoices received before the 10th of each month within thirty (30) days of receipt.

4. 
Term / Duration / Notice /Modification

A.
This Agreement shall be effective as of the date first written above and shall continue in effect for a period of ____________ years until ______________, 20__.  After that date the contract shall  automatically renew for  one year periods of time unless written notice of termination is provided by either party.  Either party may terminate this agreement upon sixty (60) days written notice to the other party.


B.
NOTICE: Notice given pursuant to this Agreement shall be given in writing to the parties as follows:

CITY OF SULTAN

Deborah Knight City Administrator 

319 Main Street

PO Box 1199 

SULTAN, WA 98258

JOHN E. GALT 

927 Grand Avenue

Everett WA 98201



C.
Modifications: Either party may request changes in the Agreement.  Any and all agreed modifications shall be in writing, signed by the parties.
5.
INDEMNIFICATION


A.
The Hearing Examiner is also an appointed City Official under SMC 2.26 and SMC 2.54.  The City pursuant to SMC 2.54 shall represent, indemnify, defend and hold harmless any and all challenges files against any action taken and/or any decision rendered by Galt when performing the quasi-judicial duties of Hearing Examiner called for by this contract to the same extent as it would for any other City quasi-judicial body or decision maker under the provisions of SMC 2.54.


B.
Galt will defend, indemnify and hold harmless the City, its officers, agents or employees from and against all loss or expense, including but not limited judgments, settlements, attorney’s fees and costs by reason of any and all claims and demands upon the City, its officers, agents or employees for damages because of personal or bodily injury, including death, sustained by any person or persons and on account of damage to property including loss of use thereof due to Galt’s negligence[? Delete?] or intentional tortious actions or actions excluded under the provisions of  SMC 2.54.030. 


C.
The provisions of this section shall survive the expiration or termination of this agreement.

6
Nonexclusive Contract – No Minimum Amount of Work

This shall be a non-exclusive contract. Nothing herein shall constitute a guarantee to provide a minimum amount of work or a promise to supply work to Galt by the City. The City reserves the right to appoint additional Hearing Examiners or Pro Tem Hearing Examiners as needed and to contract for additional services in the future. Nothing herein shall be interpreted to prohibit such future appointments nor to guarantee renewal of this Agreement, its level of payment, nor the level of cases forwarded to the Hearing Examiner in future years. The City reserves the right to renegotiate any and all provisions of this Agreement for future contract terms.

7.
Independent Contractor. 

The Hearing Examiner is an independent contractor for the performance of services under this Agreement. This agreement shall not constitute or create an employer/employee relationship and Galt shall not acquire as a result of this agreement, unless specifically stated herein, any “employee benefits” which many now exist or hereafter be established for the City for its employees, either by ordinance, practice, contract or otherwise, including but not limited to, annual sick leave, vacation pay, over time, health and accident insurance coverage or retirement benefits, or any other benefit applicable to employees of the City nor shall the City pay or deduct any social security, income tax, or other tax from the payments made to the Hearing Examiner.  Galt shall be solely responsible for payment of all taxes and fees, including business license and social security.

The City shall not be obligated to pay industrial insurance for services rendered by the Hearing Examiner.

Any and all employees of Galt, while engaged in the performance of any work or services required by Galt under this agreement, shall be considered employees of Galt only and not of the City, and any and all claims that may or might arise under the Workman's Compensation Act on behalf of any said employees while so engaged, and any and all claims made by any third party as a consequence of any negligent act or omission on the part of Galt or his employees while so engaged in any of the work or services provided herein shall be the sole obligation of the Galt.

Galt will defend, indemnify and hold harmless the City, its officers, agents or employees from any loss or expense, including but not limited to settlements, judgments, setoffs, attorney’s fees or costs incurred by reason or demands because of breach of this Section 7. 

The provisions of this section shall survive the expiration or termination of this agreement.

8.
LEGAL RELATIONS.  

The Hearing Examiner shall comply with all federal, state and local laws and ordinances applicable to work to be done under this agreement.  This contract shall be interpreted and construed in accordance with the laws of Washington.  Venue for any action commenced relating to the interpretation, breach or enforcement of this agreement shall be in Snohomish County Superior Court.

9.
DISPUTES.  The parties agree that, following reasonable attempts at negotiation and compromise, any unresolved dispute arising under this contract may be resolved by a mutually agreed-upon alternative dispute resolution of arbitration or mediation.

10.
Waiver. 

The failure of either party to insist upon strict performance of any of the provisions of this Agreement shall not be construed to be a waiver or relinquishment of said Agreement provision, and the same shall remain in full force and effect. 

11.
Severability. 

In the event that any provision of this Agreement shall be determined by a court of competent jurisdiction to be invalid, the remaining provisions shall remain in full force and effect.

DATED this ______ day of ________________, 2007.


CITY OF SULTAN

By______________________________

Ben Tolson, MAYOR

John E. Galt, Hearing Examiner

By______________________________


John E. Galt, Hearing Examiner

Attest: 





Approved as to form:

Laura J. Koenig, City Clerk


______________________________

_____________________ 


THOM GRAAFSTRA, City Attorney
SULTAN CITY COUNCIL SUBCOMMITTEE

AGENDA ITEM COVER SHEET

ITEM NO:
Action A 2 

DATE:

January 22, 2009

SUBJECT:

Appointment of the Snohomish County Tomorrow Representative

CONTACT PERSON:
Laura Koenig, Clerk/Deputy Finance Director

ISSUE:

The issue before the City Council is the appointment of the City's Snohomish County Tomorrow Representative.

STAFF RECOMMENDATION:

Appoint a Councilmember and alternate as the City's Snohomish County Tomorrow Representative.

SUMMARY:

Councilmember Slawson's appointment to the Snohomish County Tomorrow Community Advisory Board (CAB) will expired at the end of the year.  Councilmember Slawson has served on the board for two years and would like to offer other Councilmembers an opportunity to represent the City.

The City of Sultan is a part of a larger network of county, state and federal governments.  Legislation passed at the county, state and federal level impacts the City of Sultan.  Regional work groups discuss many of the decisions made at other levels of government prior to adoption to ensure that issues affecting local governments are aired and resolved.  
Councilmember appointments to regional boards, such as the Snohomish County Tomorrow Community Advisory Board, are important to ensure that Sultan has "a seat at the table" and that the issues and concerns of small cities such as Sultan are considered during the decision making process.  

BACKGROUND:

Snohomish County Tomorrow (SCT) is a cooperative/collaborative public interjurisdictional forum consisting of representatives from the county and each of the cities as well as from the Tulalip Tribes.  SCT's mission is to adopt a publicly shared vision, including goals and policies, to guide effective growth management and to preserve Snohomish County's unique quality of life.

SCT is the keeper of the Countywide Planning Policies (CPPs), which are written policies used solely for the purpose of establishing a countywide framework from which the county and city's comprehensive plans are developed. 

SCT consists of six committees: the Community Advisory Board, Executive Committee, Infastructure Coordinating Committee, Managers/Administrators Group, Planning Advisory Committee, and Steering Committee.  Each of these committees meets monthly with the exception of the Community Advisory Board which meets bi-monthly. 

The Community Advisory Board is a standing committee of Snohomish County Tomorrow. The CAB provides an opportunity for the private sector of Snohomish County to participate in, support, and be a resource for the Snohomish County Steering Committee growth management planning process.  The Community Advisory Board provides feedback, input, and analysis on countywide growth management issues.  These issues are provided by the Planning Advisory Committee as endorsed, directed and supported by the Steering Committee. 

Membership of the Board is representative of all facets of communities in the county, including leaders from city, county and tribal governments, citizen and non-profit organizations, special purpose districts, business and industry, financial institutions and the building, development, and real estate community. CAB members must be either residents of the county or have a business location address within Snohomish County. CAB members do not need to be members of the Steering Committee; however, the Steering Committee does appoint all members of the CAB and provides direction and oversight to the standing committee.

ALTERNATIVES:

1. Reappoint Councilmember Slawson as the City's Snohomish County Tomorrow Representative.

This action assumes the City Council is prepared to make an appointment and no other Councilmember is interested in seeking the appointment.  Reappointing Councilmember Slawson also provides continuity as the City's representative.  

2. Take nominations and appoint a new representative.

This action implies that the City Council would offer the opportunity to serve to other members of the Council or that a Councilmember is interested in serving on the Snohomish County Tomorrow Community Advisory Board.  The Council could then choose to either appoint Councilmember Slawson or another interested Councilmember.  

FISCAL IMPACT:


Councilmembers receive $40.00 per council meeting/ maximum two per month and $35.00 per other meetings/ maximum two per month.  The Councilmember that is appointed may receive $35.00 in pay for attending Snohomish County Tomorrow Community Advisory Board meetings.

RECOMMENDED ACTION:  


Move to nominate and appoint Councilmember     as the City’s Snohomish County Tomorrow representative.

SULTAN CITY COUNCIL

AGENDA ITEM COVER SHEET

Agenda Item #:

Action A 3
Date:



January 22, 2009
SUBJECT:


Ordinance 1016- 09 Civil Service
CONTACT PERSON:         Laura Koenig, City Clerk/Deputy Finance Director
Issue:

The issue before the Council is the introduction of Ordinance 1016-09 to repeal SMC Chapter 2.52 which creates a Civil Service Commission.

Staff Recommendation:

Introduction of Ordinance 1016-09 to repeal Chapter 2.52 for a first reading and pass it on to a second reading.
Summary:

The Council has taken action to enter into a contract with Snohomish County to provide police services.  Effective January 1, 2009, all law enforcement services were transferred to Snohomish County.  Snohomish County  officers are represented by the Snohomish County Civil Service.

RCW 41.12 requires a Civil Service Commission if there are more then two persons, including the city marshal in the police force.  Since there are no employees, the City does not need to maintain a Civil Service Commission.  The City Attorney has recommended that SMC Chapter 2.52 be repealed so there is no question that there is no longer a Civil Service Commission.

Alternatives:

1. Move to introduce Ordinance 1016-09 for a first reading.  

2. Do not introduce Ordinance 1016-09 for a first reading.  This alternative will leave the existing code in place.  

Recommended Action:

Introduction of  Ordinance 1016-09 for a first reading and pass it on to a second reading.

Attachments:  
A.  Ordinance 1016-09 Civil Service




B.  Chapter 2.52 SMC Civil Service

ATTAHCMENT A

CITY OF SULTAN


WASHINGTON

ADVANCE \D 5.75
ORDINANCE NO.   1016-09     
____________________________________________________________________________________



AN ORDINANCE OF THE CITY OF SULTAN, WASHINGTON, REPEALING CHAPTER 2,52 RELATING TO CIVIL SERVICE FROM THE SULTAN MUNICIPAL CODE; PROVIDING FOR SEVERABILITY; AND ESTABLISHING AN EFFECTIVE DATE

____________________________________________________________________________________


WHEREAS,  the City Of Sultan has contracted with Snohomish County to provide police services and;


WHEREAS, RCW 41.12 requires the establishment of a Civil Service Commission in the event there are more then two persons, including the city marshal, the police force and;


WHEREAS, there are no longer employees in the police force;


NOW, THEREFORE, THE CITY COUNCIL OF THE CITY OF SULTAN, WASHINGTON, DO ORDAIN AS FOLLOWS:


Section 1.  Chapter 2.52, Civil Service is repealed.  


Section 2.  Severability.  Should any section, paragraph, sentence, clause or phrase of this Ordinance, or its application to any person or circumstance, be declared unconstitutional or otherwise invalid for any reason, or should any portion of this Ordinance be pre-empted by state or federal law or regulation, such decision or pre-emption shall not affect the validity of the remaining portions of this Ordinance or its application to other persons or circumstances.


Section 3.  Effective Date.  This Ordinance shall be published in the official newspaper of the City, and shall take effect and be in full force five (5) days after the date of publication.

ADOPTED BY THE CITY COUNCIL AT A REGULAR MEETING THEREOF ON THE _____DAY OF __________, 2008.








CITY OF SULTAN







______________________________








Carolyn Eslick, Mayor

ATTEST/AUTHENTICATED:

______________________________

Laura Koenig, City Clerk

Approved as to form:

______________________________

Margaret J. King, City Attorney

Passed by the City Council:

Date of Publication:

Effective Date:
ATTACHEMENT B

Chapter 2.52
CIVIL SERVICE

Sections:

2.52.010 Established.

2.52.020 Membership.

2.52.030 Duties – Compliance with state law.

2.52.040 Permanent appointment – Requirements.

2.52.010 Established.

Pursuant to the authority conferred by Chapter 41.12 RCW, there is created a civil service commission to substantially accomplish the exercise of the powers and the performance of the duties established by state law relative to the selection, appointment and employment in the police department of the city of Sultan, including the city marshal. Said commission shall perform its duties and exercise its powers only in the event that there are more than two persons, including the city marshal, in the police force. (Ord. 541 § 1, 1990)

2.52.020 Membership.

The commission shall be composed of three members who shall be appointed by the mayor of the city and who shall serve without compensation. Such commissioners shall have the qualifications prescribed by RCW 41.12.030. (Ord. 541 § 2, 1990)

2.52.030 Duties – Compliance with state law.

The commission, upon appointment, qualifications and organization, shall hold meetings, adopt rules and regulations, perform duties, and exercise powers in compliance with Chapter 41.12 RCW. (Ord. 541 § 3, 1990)

2.52.040 Permanent appointment – Requirements.

Any full-time permanent employee of the police department of the city of Sultan, who upon the effective date of the ordinance codified in this chapter shall have been employed in a specific position for the immediately preceding six months, in compliance with RCW 41.12.060, shall receive a permanent appointment to said position. Such appointment shall not be subject to any additional probationary period and shall be as equally permanent as any subsequent permanent appointment made under civil service after examination and investigation. (Ord. 541 § 4, 1990)

SULTAN CITY COUNCIL

AGENDA ITEM COVER SHEET

ITEM NO:
A-4
DATE:

January 22, 2009

SUBJECT:

Permit Process Improvement



Consultant Contract Proposal, Kurt Latimore Co. LLC 
CONTACT PERSON:
Robert Martin, Community Development Director

ISSUE:  Update permits, permit process and tracking, accountability to customers, and assess the City’s “Springbrook” financial system’s functionality for computerized permit processing and tracking.
ACTION: 

Authorize Mayor to execute contract with The Latimore Company, LLC not to exceed $18,000.00 for Consultant Services in support of the Land Use Permit System.
DISCUSSION:  

In 2003, the City signed up for a program through the Snohomish County Economic Development Commission (EDC) for assistance with the permit process through a program called “Loaned Executive”.  Boeing provided the executive in the form of Kurt Latimore, and EDC provided the program called “Administrative Best Practices”. The program addressed a range of permit issues including development of permit application forms, permit intake and processing procedures, and permit tracking systems.  The updated forms and some upgraded procedures survive and are in use today.  However, a huge influx of project applications in 2005, and major Staff changes have resulted in loss of much of the daily operational improvements put into play by the project.

Mr. Latimore, while serving on the Sultan Planning Board, has formed his own company and provides professional consulting services related to permit and process improvement. 

We now need to revitalize some of the process systems that were in operation in the early 1990’s, and update those processes to include Mr. Latimore’s experience gained through his company.  Our forms and processes need to be updated to accommodate current issues such as new impact fees, development procedures to insure compliance with updates in the Comprehensive Plan and Development Codes, and capabilities of current Staff.

This need was anticipated in the newly adopted 2009 Budget.  Discussions at the Budget Workshops leading up to assembly of the 2009 Budget included explanations of the need to complete work on the permit system.  Accordingly, the Council budgeted $18,000.00 for this activity.  The Latimore Company LLC is clearly the best choice to complete the remaining work as Mr. Latimore has all of the directly applicable background from his time on the Sultan Planning Board and his previous work through Snohomish County EDC.  
ALTERNATIVES:

The Council may determine to:

4. Authorize the Mayor to execute the proposed contract for an amount not to exceed $18,000.00.

5. Amend the work plan as desired to accomplish additional or different objectives.

6. Take no action on the proposed contract, thereby placing a hold on the permit update/streamlining project.

RECOMMENDATION:  


Staff recommends making any changes desired by the Council and move to authorize the Mayor to execute a contract with The Latimore Company, LLC for services as indicated on “Attachment A”.
ATTACHMENTS:

Attachment A:  January 14, 2009 Proposed Work Plan for Sultan Permit Process Improvement by the Latimore Company, LLC.

SULTAN CITY COUNCIL

AGENDA ITEM COVER SHEET

ITEM NO:
A-5

DATE:

January 22, 2009

SUBJECT:

Contract for Consulting Service with EMEC

CONTACT PERSON:
Deborah Knight, City Administrator

ISSUE:

The issue before the City Council is to authorize the Mayor to sign a professional services contract (Attachment A) with EMEC Earth & Environmental, Inc.  not to exceed $5,000.

STAFF RECOMMENDATION:

Review the scope of work and proposed contract.  Authorize the Mayor to execute a contract for services with EMEC to review the Public Utility District No.1 of Snohomish County (PUD) preliminary license proposal as outlined in the scope of work.  

SUMMARY:

The City Council discussed the PUD relicensing process and recently issued preliminary license proposal (PLP) at its January 8, 2009 Council meeting.  The City Council directed staff to return with a consultant contract and scope of work to review the PLP.  

Under the proposed contract, EMEC will provide the City with comments and recommended mitigation measures on proposed actions in the PLP including fish habitat, hydrology, flood storage, recreation and safety issues that might conceivably affect the City’s interests.  
City staff discussed reviewing the PLP with Snohomish County staff and a number of engineering and legal consultants in the region.  Because of the size of the project it is difficult to find qualified consultants who are not already working on the project for other stakeholders or PUD.  

Mike Wert, the lead staff person proposed for this contract, and the other EMEC staff have the technical experience to review the PLP and provide recommendations to the City of Sultan.  Mr. Wert is a former PUD employee and has provided technical expertise to PUD on the Jackson Project. A copy of his resume is provided as Attachment B.  
BACKGROUND:

PUD has filed its preliminary license proposal with the Federal Energy Regulatory Commission (FERC) for the Jackson Hydroelectric Project on December 31, 2008.  Comments on the PLP must be filed with FERC by March 31, 2009.  The PLP is posted on the PUD’s relicensing web site at:
   http://www.snopud.com/Content/External/Documents/relicensing/Relicense/PLP123108.pdf 

 

This will be the first opportunity for stakeholders including the City of Sultan to submit comments as part of the official record and lay the ground work for any future appeals through the relicensing process with FERC.
 
City staff recommend the Council retain a consultant to review the PLP and prepare comments for submittal to PUD and FERC.  
FISCAL IMPACT:

The proposed contract is not to exceed $5,000.  This work is not budgeted in the 2009 budget.  City staff recommend dividing the funding equally between the General Fund (Community Development Professional Services), Water Operating Fund and Sewer Fund.  Expenditures on other projects will be reduced to accommodate this unanticipated expense.  No work will begin until a contract is approved. 
ALTERNATIVES:

1. Discuss the staff recommendation, Determine the need to review and comment on the preliminary license proposal.  Authorize the Mayor to sign a professional service contract with EMEC not to exceed $5,000.  This alternative would provide staff with comments and recommended mitigation measures to submit to PUD during the PLP comment period.

2. Discuss the staff recommendation.  Determine that there is no need to retain the services of consultant to review the PLP and do not authorize the Mayor to sign a professional services agreement with EMEC not to exceed $5,000.

3. Discuss the staff recommendation and identify any areas of concern.  This may include a decision to conduct a competitive selection process prior to making a final decision to contract with EMEC.   Direct staff as necessary to meet the Council's desired outcome(s).

RECOMMENDED ACTION:  


Authorize the Mayor to execute a contract for services with EMEC to review the Public Utility District No.1 of Snohomish County (PUD) preliminary license proposal as outlined in the scope of work.  

ATTACHMENTS:

A – Proposed contract and scope of work with EMEC

B – Resume for Michael Wert

Attachment A

AGREEMENT FOR SERVICESPRIVATE 

BETWEEN THE CITY OF SULTAN AND

AMEC EARTH & ENVIRONMENTAL (AMEC)


THIS AGREEMENT, is made this 26th day of January, 2009, by and between the City of Sultan (hereinafter referred to as “City”), a Washington Municipal Corporation, and AMEC Earth & Environmental, Inc.  REF consultant  \* MERGEFORMAT (hereinafter referred to as “Service Provider”), doing business at 11810 North Creek Parkway North, Bothell, WA  98011.

WHEREAS, Service Provider is in the business of providing certain services specified herein; and 


WHEREAS, the City desires to contract with Service Provider to review and make recommendations to respond to the Preliminary License Proposal prepared by Snohomish County PUD #1 for relicensing the Jackson Hydroelectric Project with the Federal Energy Regulatory Commission,  fillin “describe services (ie, creation of newsletter)”and Service Provider agrees to contract with the City for same; 


NOW, THEREFORE, in consideration of the mutual promises set forth herein, it is agreed by and between the parties as follows:

T E R M S

1.
Description of Work.  Service Provider shall perform work as described in Exhibit A, Scope of Work, which is attached hereto and incorporated herein by this reference, according to the existing standard of care for such services.  Service Provider shall not perform any additional services without the expressed permission of the City.
2.
Payment.

E. The City shall pay Service Provider the fee set forth in Exhibit A but not more than a total of five thousand  fillin “enter total ‘not to exceed’ cost (written out)” dollars ($5,000) fillin “enter total ‘not to exceed’ cost (eg, $4,000)”  for the services described in this Agreement.  This is the maximum amount to be paid under this Agreement, and shall not be exceeded without prior written authorization from the City in the form of a negotiated and executed supplemental agreement.

F. Service Provider shall submit monthly payment invoices to the City after such services have been performed, and the City shall make payment within four (4) weeks after the submittal of each approved invoice.  Such invoice shall detail the hours worked, a description of the tasks performed.  Travel time, meals and meetings are included in the cost of services and shall not be billed separately.  

G. If the City objects to all or any portion of any invoice, it shall so notify Service Provider of the same within five (5) days from the date of receipt and shall pay that portion of the invoice not in dispute.  The parties shall immediately make every effort to settle the disputed portion.

3.
Relationship of Parties.  The parties intend that an independent contractor - client relationship will be created by this Agreement.  As Service Provider is customarily engaged in an independently established trade which encompasses the specific service provided to the City hereunder, no agent, employee, representative or subcontractor of Service Provider shall be or shall be deemed to be the employee, agent, representative or subcontractor of the City.  None of the benefits provided by the City to its employees, including, but not limited to, compensation, insurance and unemployment insurance, are available from the City to the Service Provider or his employees, agents, representatives or subcontractors.  Service Provider will be solely and entirely responsible for his acts and for the acts of Service Provider's agents, employees, representatives and subcontractors during the performance of this Agreement.  The City may, during the term of this Agreement, engage other independent contractors to perform the same or similar work that Service Provider performs hereunder.
4.
Project Name.  Preliminary License Proposal – Jackson Hydroelectric Project
5.
Duration of Work.  Service Provider shall complete the work described in Attachment A on or before June 1, 2009. fillin “Please enter date work is to be completed” 
6.
Termination.

A.
Termination Upon the City's Option.  The City shall have the option to terminate this Agreement at any time.  Termination shall be effective upon ten (10) days written notice to the Service Provider.
B.
Termination for Cause.  If Service Provider refuses or fails to complete the tasks described in Attachment A, or to complete such work in a manner unsatisfactory to the City, then the City may, by written notice to Service Provider, give notice of its intention to terminate this Agreement.  After such notice, Service Provider shall have ten (10) days to cure, to the satisfaction of the City or its representative.  If Service Provider fails to cure to the satisfaction of the City, the City shall send Service Provider a written termination letter which shall be effective upon deposit in the United States mail to Service Provider's address as stated below.

C.
Rights upon Termination.  In the event of termination, the City shall only be responsible to pay for all services satisfactorily performed by Service Provider to the effective date of termination, as described in the final invoice to the City.  The City Manager shall make the final determination about what services have been satisfactorily performed.

7.
Nondiscrimination.  In the hiring of employees for the performance of work under this Agreement or any subcontract hereunder, Service Provider, its subcontractors or any person acting on behalf of Service Provider shall not, by reason of race, religion, color, sex, marital status, national origin or the presence of any sensory, mental, or physical disability, discriminate against any person who is qualified and available to perform the work to which the employment relates.
9. Indemnification / Hold Harmless.  The Service Provider shall defend, indemnify and hold the City, its officers, officials, employees and volunteers harmless from any and all claims, injuries, damages, losses or suits including attorney fees, arising out of or in connection with the performance of this Agreement, except for injuries and damages caused by the sole negligence of the City.


Should a court of competent jurisdiction determine that this Agreement is subject to RCW 4.24.115, then, in the event of liability for damages arising out of bodily injury to persons or damages to property caused by or resulting from the concurrent negligence of the Service Provider and the City, its officers, officials, employees, and volunteers, the Service Provider’s liability hereunder shall be only to the extent of the Service Provider’s negligence.  It is further specifically and expressly understood that the indemnification provided herein constitutes the Service Provider’s waiver of immunity under Industrial Insurance, Title 51 RCW, solely for the purposes of this indemnification.  This waiver has been mutually negotiated by the parties.  The provisions of this section shall survive the expiration or termination of this Agreement.

9.   Insurance.  The Service Provider shall procure and maintain for the duration of the Agreement, insurance against claims for injuries to persons or damage to property which may arise from or in connection with the performance of the work hereunder by the Service Provider, their agents, representatives, employees or subcontractors.

A.
Minimum Scope of Insurance.  Service Provider shall obtain insurance of the types described below:

4. Automobile Liability insurance covering all owned, non-owned, hired and leased vehicles.  Coverage shall be written on Insurance Services Office (ISO) form CA 00 01 or a substitute form providing equivalent liability coverage.  If necessary, the policy shall be endorsed to provide contractual liability coverage.
5. Commercial General Liability insurance shall be written on ISO occurrence form CG 00 01 and shall cover liability arising from premises, operations, independent contractors, products-completed operations, personal injury and advertising injury, and liability assumed under an insured contract.  The City shall be named as an insured under the Service Provider’s Commercial General Liability insurance policy with respect to the work performed for the City using ISO additional insured endorsement GC 20 10 10 01 and GC 20 37 10 01 or substitute endorsements providing equivalent coverage.
6. Workers’ Compensation coverage as required by the Industrial Insurance laws of the State of Washington.
B. 
Minimum Amounts of Insurance.  Service Provider shall maintain the following insurance limits:

3. Automobile Liability insurance with a minimum combined single limit for bodily injury and property damage of $1,000,000 per accident.

4. Commercial General Liability insurance shall be written with limits no less than $1,000,000 each occurrence, $2,000,000 general aggregate and $2,000,000 products-completed operations aggregate limit.

C. 
Other Insurance Provisions.  The insurance policies are to contain, or be endorsed to contain, the following provisions for Automobile Liability and Commercial General Liability insurance:

3. The Service Provider’s insurance coverage shall be primary insurance as respect to the City.  Any insurance, self-insurance, or insurance pool coverage maintained by the City shall be excess of the Service Provider’s insurance and shall not contribute with it.

4. The Service Provider’s insurance shall be endorsed to state that coverage shall not be cancelled by either party, except after thirty (30) days prior written notice by certified mail, return receipt requested, has been given to the City.

G. Acceptability of Insurers.  Insurance is to be placed with insurers with a current A.M. Best rating of not less than A:VII.
H. Verification of Coverage.  Service Provider shall furnish the City with original certificates and a copy of the amendatory endorsements, including but not necessarily limited to the additional insured endorsement, evidencing the insurance requirements of the Service Provider before commencement of the work.

I. Subcontractors.  Service Provider shall include each subcontractor as insured under its policies or shall furnish separate certifications and endorsements for each subcontractor.  All coverage shall be subject to all of the same insurance requirements as stated herein for the Service Provider.

10.
Entire Agreement.  The written provisions and terms of this Agreement, together with all documents attached hereto, shall supersede all prior verbal statements of any officer or other representative of the City, and such statements shall not be effective or be construed as entering into or forming a part of, or altering in any manner whatsoever, this Agreement.
11.
City's Right of Supervision, Limitation of Work Performed by Service Provider.  Even though Service Provider works as an independent contractor in the performance of his duties under this Agreement, the work must meet the approval of the City and be subject to the City's general right of inspection and supervision to secure the satisfactory completion thereof.  In the performance of work under this Agreement, Service Provider shall comply with all federal, state and municipal laws, ordinances, rules and regulations that are applicable to Service Provider's business, equipment, and personnel engaged in operations covered by this Agreement or accruing out of the performance of such operations.
19. Work Performed at Service Provider's Risk.  Service Provider shall be responsible for the safety of its employees, agents and subcontractors in the performance of the work hereunder and shall take all protections reasonably necessary for that purpose.  All work shall be done at Service Provider's own risk, and Service Provider shall be responsible for any loss of or damage to materials, tools, or other articles used or held for use in connection with the work.

20. Ownership of Products and Premises Security.
A. All reports, plans, specifications, data maps, and documents produced by the Service Provider in the performance of services under this Agreement, whether in draft or final form and whether written, computerized, or in other form, shall be the property of the City.

B.  
While working on the City’s premises, the Service Provider agrees to observe and support the City’s rules and policies relating to maintaining physical security of the City’s premises.

21. Modification.  No waiver, alteration or modification of any of the provisions of this Agreement shall be binding unless in writing and signed by a duly authorized representative of the City and Service Provider.
22. Assignment.  Any assignment of this Agreement by Service Provider without the written consent of the City shall be void.
23. Written Notice.  All communications regarding this Agreement shall be sent to the parties at the addresses listed below, unless notified to the contrary.  Any written notice hereunder shall become effective as of the date of mailing by registered or certified mail, and shall be deemed sufficiently given if sent to the addressee at the address stated in this Agreement or such other address as may be hereafter specified in writing.
24. Non-Waiver of Breach.  The failure of the City to insist upon strict performance of any of the covenants and agreements contained herein, or to exercise any option herein conferred in one or more instances shall not be construed to be a waiver or relinquishment of said covenants, agreements or options, and the same shall be and remain in full force and effect.
25. Resolution of Disputes, Governing Law.  Should any dispute, misunderstanding or conflict arise as to the terms and conditions contained in this Agreement, the matter shall be referred to the City Manager, whose decision shall be final.  In the event of any litigation arising out of this Agreement, the prevailing party shall be reimbursed for its reasonable attorney fees from the other party.  This Agreement shall be governed by and construed in accordance with the laws of the State of Washington.
IN WITNESS WHEREOF, the parties have executed this Agreement on the day and year above written.

CITY OF SULTAN
SERVICE PROVIDER

By: 

By: 



Carolyn Eslick, Mayor
Title: 



Taxpayer ID #: 

CITY CONTACT
SERVICE PROVIDER CONTACT

City of Sultan



319 Main Street, Suite 200
11810 North Creek Parkway North
Sultan, WA  98294
Bothell, Washington 98011
Phone:  360-793-2231 
Phone:  


Fax:   360-793-3344
Fax:  



ATTEST/AUTHENTICATED

By: 



City Clerk

APPROVED AS TO FORM

By: 



Office of the City Attorney

Exhibit A

Scope of Services and Fee
SCOPE OF SERVICES

The City of Sultan (City) is interested in participating in review of the Preliminary License Proposal (PLP) for the Henry M. Jackson Hydroelectric Project that was recently drafted by Public Utility District No.1 of Snohomish County (PUD).  Regulated by the Federal Energy Regulatory Commission (FERC), the Jackson project affects the flow regime and shoreline resources of the Sultan River. The City of Sultan, which is located at the confluence of the Sultan and Skykomish Rivers, has a history of flooding that has negatively affected residential, commercial, and city-owned properties along the lower river including many properties in the central business district.  Operation of the Jackson project under the terms of a new license may influence the frequency and magnitude of flooding, fish habitat, river hydrology, recreation opportunities and the safety of life and property in the Sultan community.  

· AMEC Earth & Environmental (AMEC) staff will assemble and conduct a limited review of select reports and background information pertaining to the Jackson Project as described below.

· AMEC will review the PLP and provide the City with comments and recommended mitigation measures on proposed actions in the PLP including fish habitat, hydrology, flood storage, recreation and safety that might conceivably affect the City’s interests.  

· AMEC will provide a brief letter report (maximum length, 10 pages) no later than February 28, 2009 summarizing the results of its findings.  

· The report will include recommendations for further negotiations with the PUD for mitigating the effects of the Jackson Project on land uses and riparian habitat in the lower river. 

· The review, comments and recommended mitigation measures will be sufficient in detail and scope to allow the City to prepare and submit formal comments to the PUD on the Preliminary License Proposal.  

· In addition, limited follow up consultation will be provided to the City to facilitate the City’s responses to the PUD on the PLP. 

AMEC’s review of background information and the PLP will be completed no later than February 19, 2009.  Written comment and recommendations will be provided to the City no later than February 28, 2009.

In support of AMEC’s review of the PLP and recommended mitigation measures, the City of Sultan will assemble select reports and background information pertaining to hydrologic/hydraulic conditions in the Sultan and Skykomish Rivers, in particular those affected by the Jackson Project.  The following documentation will be provided to AMEC by the City of Sultan:  

· Recent hydrologic analysis conducted by Northwest Hydraulic Consultants;

· Preliminary Hydraulic Analysis and Floodplain Mapping of river and shoreline areas within the City;

· Federal Emergency Management Agency’s (FEMA) Lower Snoqualmie and Skykomish Rivers Flood Insurance Study;

· National Oceanic and Atmospheric Administration’s (NOAA) Biological Opinion on the FEMA National Flood Insurance Program (NFIP);

AMEC will assemble and conduct a limited review of other select reports and background information pertaining to the Jackson Project including but not limited to:

· Background reports, data, and maps on historic flooding and shoreline resources;

· Other related information as time and budget allow.

FEE
The City will pay EMEC not more than a total of five thousand  fillin “enter total ‘not to exceed’ cost (written out)” dollars ($5,000) fillin “enter total ‘not to exceed’ cost (eg, $4,000)”  for the services described in this Agreement.  This is the maximum amount to be paid under this Agreement, and shall not be exceeded without prior written authorization from the City in the form of a negotiated and executed supplemental agreement.

[image: image1.jpg]amnec




Michael A. Wert

Manager, Natural Resources & Planning Services

[image: image2.jpg]


Michael Wert is a Senior Scientist and Manager of the Natural Resources & Planning Department in AMEC’s Kirkland, Washington office. For the past 28 years, Mr. Wert has conducted or managed environmental efforts involving natural resource investigations, mitigation design development, permitting, and construction oversight for infrastructure and utility projects in the Pacific Northwest. Typically, this has included medium- to large-scale public works and commercial projects related to roads and bridges, hydroelectric facilities, water supply, wastewater operations, marinas, and flood control facilities. Assignments often focus on fisheries and aquatic resource baseline investigations, feasibility studies, environmental studies for SEPA/NEPA environmental impact statements, permit acquisitions, and small- to large-scale mitigation programs. He has been responsible for the acquisition of a comprehensive range of federal, state, and local permits for high-profile projects related to transportation, water resources, and commercial developments and has developed, refined, and implemented permitting programs for public and private clients.

Relevant Experience
Henry M. Jackson (sultan river) hydroelectric project FERC licensing, Snohomish County, Wa. As a consulting biologist to snohomish county public utility district no. 1, Mr. Wert managed and conducted a variety of environmental-related task orders associated with the FERC licensing of this 112 MW hydroelectric project. Tasks included planning and management of anadromous fish and terrestrial resource baseline studies; aerial surveys of salmon spawning activities and bald eagle nesting and roosting sites; instream flow studies; co-authorship of environmental licensing exhibits for SEPA and NEPA; negotiation with resource agencies and tribes on instream flows; development of project design alternatives; and development of a comprehensive aquatic resources mitigation program.

Evaluation of Studies Related to the Mortality of Fish Passing Through Hydraulic Turbines. Funded by Electric Power Research Institute, Mr. Wert co-authored this report which reviewed and evaluated numerous turbine mortality studies conducted throughout the world. The report described factors contributing to the mortality of fish as they pass through conduits and hydraulic turbines of several designs. Problems and merits associated with various methods used to assess fish mortality were evaluated and described in cooperation with fish experts Milo Bell and George Eicher.

Hydraulic Model Evaluation of a Passive Pressure Screen Fish Bypass System for Hydroelectric Turbine Intakes. Funded by the Electric Power Research Institute, Mr. Wert served as principal investigator of this research project designed to evaluate the effectiveness of inclined parallel bar wedgewire screen for bypassing fish through pressurized conduits. Results of the study indicated the ability to successfully screen turbine intakes from downstream migrating fish in a cost-effective and practical manner.
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AGENDA ITEM COVER SHEET

Agenda Item #:

Discussion D 1 
Date:



January 22, 2009
SUBJECT:


Council/Mayor Pay Structure
CONTACT PERSON:           Laura Koenig, City Clerk/Deputy Finance Director
Summary:
The issue before the Council is the amount and method of payment of the monthly salary for the Mayor and Councilmembers.  The current code (Attachment A) provides for a salary for the Mayor of $500 per month.  Councilmembers are paid $40 per council meeting/maximum of two per month and $35 per other meeting/maximum of two per month.
In accordance with RCW 35A.12.070 (Attachment B), the Council can not increase its own pay unless a Salary Commission is established under RCW 35.21.015.  The Council can increase the Mayor’s pay at any time with the proper budget amendments.   RCW 35.21.015 (Attachment C) provides for establishment of a salary commission which allows mid term increases to council pay.

The current pay structure requires the attendance at two council meetings a month and two other meetings in order to receive the full payment of $150.  Councilmembers that have attend several other meetings and workshops in a month do not earn the maxiumum pay possible if they are unable to attend both council meetings due to unforeseen circumstances.

There are policy issues that the Council needs to address:

1. Should the method of calculating payment be changed?  

2. Should there be an increase in the monthly amount?
Alternatives for Calculating Council pay:

1. A flat monthly payment with no connection to the number of meetings.

2. Pay based on meetings with

a. No differentation between council and other meetings

b. No change to current structure.

Alternatives:

1. Refer the matter to the Sub-committee for review and a recommendation.

2. Leave the exisiting code section in place.

Attachments:

A.  SMC Chapter 2.05 – Council Salaries

B. RCW 35A.12.070 – Council salaries

C.  RCW 35.21.015 – Salary Commissions

D.  AWC Salary Data for Mayor and Council

ATTACHMENT A

Chapter 2.05
COUNCIL SALARIES

Sections:

2.05.010 Effective date.

2.05.020 Salaries set.

2.05.030 Meetings defined.

2.05.040 Deductions for nonattendance.

2.05.010 Effective date.

The salaries of the elected city officials shall be as set forth in SMC 2.05.020, commencing January 1, 2000, and shall remain in effect until such time as the city council shall otherwise provide by ordinance. (Ord. 711-99)

2.05.020 Salaries set.

The mayor and city council members shall receive salaries as follows:

	Mayor
	$500.00 per month

	Councilmembers
	$40.00 per council meeting/ maximum two per month $35.00 per other meetings/ maximum two per month

	
	

	
	

	
	


(Ord. 711-99)

2.05.030 Meetings defined.

Meetings shall include regularly scheduled council meetings, special council meetings, public hearings, council workshops, committee meetings and other city related task force or associations that the councilmember has been appointed to or requested to attend. (Ord. 711-99)

2.05.040 Deductions for nonattendance.

No compensation shall be paid to the mayor or councilmember who has an extended excused absence or disability that prevents attendance at all meetings during a calendar month. Pro-tem appointments during the mayor’s or councilmember’s absence shall receive the regular monthly salary for that position. (Ord. 711-99)

ATTACHMENT B

RCW 35A.12.070
Compensation of elective officers--Expenses.


The salaries of the mayor and the councilmen shall be fixed by ordinance and may be revised from time to time by ordinance, but any increase in the compensation attaching to an office shall not be applicable to the term then being served by the incumbent if such incumbent is a member of the city legislative body fixing his own compensation or as mayor in a mayor-council code city casts a tie-breaking vote relating to such ordinance:  PROVIDED, That if the mayor of such a city does not cast such a vote, his salary may be increased during his term of office.


Until the first elective officers under this mayor-council plan of government may lawfully be paid the compensation provided by such salary ordinance, such officers shall be entitled to be compensated in the same manner and in the same amount as the compensation paid to officers of such city performing comparable services immediately prior to adoption of this mayor-council plan.


Until a salary ordinance can be passed and become effective as to elective officers of a newly incorporated code city, such first officers shall be entitled to compensation as follows:  In cities having less than five thousand inhabitants, the mayor shall be entitled to a salary of one hundred and fifty dollars per calendar month and a councilman shall be entitled to twenty dollars per meeting for not more than two meetings per month; in cities having more than five thousand but less than fifteen thousand inhabitants, the mayor shall be entitled to a salary of three hundred and fifty dollars per calendar month and a councilman shall be entitled to one hundred and fifty dollars per calendar month; in cities having more than fifteen thousand inhabitants, the mayor shall be entitled to a salary of twelve hundred and fifty dollars per calendar month and a councilman shall be entitled to four hundred dollars per calendar month:  PROVIDED, That such interim compensation shall remain in effect only until a salary ordinance is passed and becomes effective as to such officers, and the amounts herein provided shall not be construed as fixing the usual salary of such officers. The mayor and councilmen shall receive reimbursement for their actual and necessary expenses incurred in the performance of the duties of their office, or the council by ordinance may provide for a per diem allowance. Procedure for approval of claims for expenses shall be as provided by ordinance.

ATTACHMENT C

RCW 35.21.015
Salary commissions. 

(1) Salaries for elected officials of towns and cities may be set by salary commissions established in accordance with city charter or by ordinance and in conformity with this section.

     (2) The members of such commissions shall be appointed in accordance with the provisions of a city charter, or as specified in this subsection:

     (a) Shall be appointed by the mayor with approval of the city council;

     (b) May not be appointed to more than two terms;

     (c) May only be removed during their terms of office for cause of incapacity, incompetence, neglect of duty, or malfeasance in office or for a disqualifying change of residence; and

     (d) May not include any officer, official, or employee of the city or town or any of their immediate family members. "Immediate family member" as used in this subsection means the parents, spouse, siblings, children, or dependent relatives of the officer, official, or employee, whether or not living in the household of the officer, official, or employee.

     (3) Any change in salary shall be filed by the commission with the city clerk and shall become effective and incorporated into the city or town budget without further action of the city council or salary commission.

     (4) Salary increases established by the commission shall be effective as to all city or town elected officials, regardless of their terms of office.

     (5) Salary decreases established by the commission shall become effective as to incumbent city or town elected officials at the commencement of their next subsequent terms of office.

     (6) Salary increases and decreases shall be subject to referendum petition by the people of the town or city in the same manner as a city ordinance upon filing of such petition with the city clerk within thirty days after filing of the salary schedule. In the event of the filing of a valid referendum petition, the salary increase or decrease shall not go into effect until approved by vote of the people.

     (7) Referendum measures under this section shall be submitted to the voters of the city or town at the next following general or municipal election occurring thirty days or more after the petition is filed, and shall be otherwise governed by the provisions of the state Constitution, or city charter, or laws generally applicable to referendum measures.

     (8) The action fixing the salary by a commission established in conformity with this section shall supersede any other provision of state statute or city or town ordinance related to municipal budgets or to the fixing of salaries.

     (9) Salaries for mayors and councilmembers established under an ordinance or charter provision in existence on July 22, 2001, that substantially complies with this section shall remain in effect unless and until changed in accordance with such charter provision or ordinance. 

[2001 c 73 § 4.]

NOTES: 

     Findings -- Intent -- 2001 c 73: "The legislature hereby finds and declares that:

     (1) Article XXX, section 1 of the state Constitution permits midterm salary increases for municipal officers who do not fix their own compensation;

     (2) The Washington citizens' commission on salaries for elected officials established pursuant to Article XXVIII, section 1 of the state Constitution with voter approval has assured that the compensation for state and county elected officials will be fair and certain, while minimizing the dangers of midterm salary increases being used to influence those officers in the performance of their duties;

     (3) The same public benefits of independent salary commissions should be extended to the setting of compensation of municipal elected officers; and

     (4) This act is intended to clarify the intent of the legislature that existing state law authorizes:

     (a) The establishment of independent salary commissions to set the salaries of city or town elected officials, county commissioners, and county councilmembers; and

     (b) The authority of the voters of such cities, towns, and counties to review commission decisions to increase or decrease such salaries by means of referendum." [2001 c 73 § 1.] 

     Severability -- 2001 c 73: "If any provision of this act or its application to any person or circumstance is held invalid, the remainder of the act or the application of the provision to other persons or circumstances is not affected." [2001 c 73 § 6.]

SULTAN CITY COUNCIL MEETING

AGENDA COVER SHEET

ITEM NO:
D - 2
DATE:
January 22, 2009
SUBJECT:
Water Disconnection Fee
CONTACT PERSON:
Connie Dunn, Public Works Director
ISSUE:
The issue before the Council is changing the amount of the water turn on/off fee for non-payment in the 2009 City of Sultan Fee Schedule.

RECOMMENDED ACTION:

Hold a discussion that gives City Staff clear direction if the Council would like to change the adopted fees. Returning to Council at the February 12, 2009 Council meeting with the changes or leave the fee as adopted in Resolution 08-33 on December 11, 2008

BACKGROUND:

Annually the City Council reviews the Staff proposed fee schedule as part of the budget process to ensure the fees charged cover the expenditures for City services to the public.

At the December 11, 2008 Council Meeting, Action item number five (5), Resolution 08-33, the Council discussed a concern regarding the water disconnection fee being raised from $50.00 per occurrence to $100.00, in the 2009 Fee Schedule. Resolution 08-33, including the fee increase, was approved by Council at the December 11, 2008 meeting.

In the 2009 Fee Schedule it is:

· $100.00 Water On/Off for Non-payment (Two months late)

· No payment arrangements – once the account is off, payment required in full

· $5.00 late fee for each water and sewer utility, if payment is not made within 10 days of the second months utility billing.

SUMMARY:
The City Staff reviewed the 2008 fees in October and November 2008 discussing revenues verses expenditures to determine if collected revenues are covering the public services expenditures.

The 2009 Fee Schedule approved by Council changed the water turn off fee for non-payment from $50.00 to $100.00. This increased amount would fully cover staff time, utility clerks, public works staff, equipment usage and supplies.
· Cost of Turn On/Off:

· Letters are sent to delinquent residents/businesses month average is 150 to 200 letters @ $.42 per stamp plus stationary costs

· Average actually turn offs per month are 35 meters

· Office Staff time is approximately 20 hours @ $436.00 per month

· Public Works time is approximately 28 hours @ $854.00 per month

· Also, cost of equipment operation

Increasing the turn on/off fee for non-payment is a way to encourage customers to pay their City of Sultan utility bill in a timely manner.

ALTERNATIVES:
The staff is asking the Council for direction on the amount of the turn on/off for non-payment and how the Council would like the staff to collect the fee.

1. Does the Council want to leave it at $100.00 per occurrence?
2. Change the fee to be $50.00 for the first annual turn on/off per occurrence per account then $100.00 per occurrence thereafter. With each account starting fresh on January 1 of following year.

3. Change back to $50.00 per occurrence, which does not always cover city expenditures.

4. Change to one of the choices in Attachment A from nearby Communities

ATTACHMENTS:
A
Shut off for Non-payment Fees Survey of local cities 
SHUT OFF FOR

NON-PAYMENT FEES

City of Duvall

Notification Fee:
$20.00


This is a fee put on their account when they are sent a shut off for non-payment letter.

Shut Off Fee:

$35.00

Past Due Fee:
10% of total bill

City of Snohomish

Shut Off Fee:

$30.00


The City of Snohomish bills every other month. They have a flat $5.00 late fee. They only allow two (2) payment arrangements in a 12 month period. They are also looking into raising their fees.

City of Monroe

Shut Off Fee: (During work hours)
$50.00

Shut Off Fee: (After work hours)
$100.00

Turn On Return Trip:
$25.00

City of Gold Bar

Shut Off Fee:

$50.00

Discussion -2

Attachment A - 1

Education


M.S., Fisheries Biology, University of Washington


B.S., Biology, Central Michigan University 


Professional Qualifications


AMEC E&E Certified Project Manager 








