CITY OF SULTAN
COUNCIL MEETING – COMMUNITY CENTER
September 11, 2008
7:00 PM  CALL TO ORDER -  Pledge of Allegiance and Roll Call

CHANGES/ADDITIONS TO THE AGENDA
PRESENTATIONS  
1)  Introduction of School Resource Officer Becker

COMMENTS FROM THE PUBLIC:  Citizens are requested to keep comments to a 3 minute maximum to allow time for everyone to speak.  It is also requested that you complete a comment form for further contact.

COUNCILMEMBER COMMENTS
HEARINGS
1) Land Use Moratorium
STAFF REPORTS –  Written Reports Submitted

CONSENT AGENDA:    The following items are incorporated into the consent agenda and approved by a single motion of the Council.

1) Approval of the August 28, 2008 Public Hearing Minutes on Amendments to Title 21
2) Approval of the August 28, 2008 Public Hearing mintutes on amendments to the 2008 Budget
3)   Approval of Vouchers
4)   Ordinance 989-08 Sultan Basin Road Vacation – 2nd reading

5)   Ordinance 979-08 – Title 2.26 Amendments – 2nd reading

6)   Ordinance 990-08 – Budget Amendments – 2nd reading

7)   Set Public Hearing on the Comprehensive Plan Update
8)   Professional Service Contract – Nelson Geo-Tech
9)   Professional Service Contract with Craig Bruner for the CRS Program

10) Professional Service Contract – Web Engineering

11) Professional Service Contract  - Sultan Insurance (Broker Service)
ACTION ITEMS:
1) Ordinance 986-08 - Stormwater Rates – 1st reading
2) Ordinance 983-08 Amendments to Title 21
DISCUSSION:  Time Permitting
1) LID 97-1
PUBLIC COMMENT ON AGENDA ITEMS ONLY
COUNCILMEMBER RESPONSE TO PUBLIC COMMENT ON AGENDA ITEMS
Executive Session:   
Adjournment - 10:00 PM or at the conclusion of Council business.

ADA NOTICE:  City of Sultan Community Center is accessible.  Accommodations for persons with disabilities will be provided upon request.  Please make arrangements prior to the meeting by calling City Hall at 360-793-2231.     

For additional information please contact the City at cityhall@ci.sultan.wa.us or visit our web site at www.ci.sultan.wa.us 

SULTAN CITY COUNCIL

AGENDA ITEM COVER SHEET

ITEM NO:
PH-1
DATE:

September 11, 2008

SUBJECT:

Hold a Public Hearing to take public comment on adopting Ordinance No. 991-08 to adopt additional Findings of Fact and renewing the Land Use Moratorium Established by Ordinance No. 981-08
CONTACT PERSON:
Deborah Knight, City Administrator

ISSUE:

The issue before the City Council is to hold a public hearing to take public comment on renewing the land use moratorium established by Ordinance No. 981-08 for an additional five (5) month period.

Following the public hearing, the City Council should have First Reading and adoption of Ordinance No. 991-08 (Attachment A) to adopt additional findings of fact and renew the land use moratorium established by Ordinance No. 981-08.

It is the intent of the Council to lift this moratorium at such time as the Growth Management Hearings Board (Board) rescinds its determination of invalidity and the City Council has an opportunity to evaluate the Board’s decision.

STAFF RECOMMENDATION:

1) Hold a public hearing to take public comment on renewing the land use moratorium established by Ordinance No. 981-08 for an additional five (5) month period.

2) Have First Reading and Adoption of Ordinance No. 991-08 amending Ordinance no. 981-08; renewing for an additional five moth period the temporary moratorium on the acceptance of and processing of applications for subdivisions, planned unit developments, rezones and annexations set to expire on September 13, 2008; adopting findings in support of said renewal; providing for severability; declaring an emergency; and establishing an effective date.

SUMMARY:

Ordinance 981-08 (Attachment B) imposed a moratorium on the acceptance of and processing of applications for subdivisions under Sultan Municipal Code 16.28.250 through 16.28.390, and 16.28.470, planned unit developments under Sultan Municipal Code chapter 16.10, rezones under Sultan Municipal Code Chapter 21.10; and annexations under any method.

Ordinance No. 981-08 expires on September 13, 2008. Under RCW 36.70A.390 and RCW 35A.63.220, a moratorium, interim zoning map, interim zoning ordinance, or interim official control may be renewed for one or more six-month periods if a subsequent public hearing is held and findings of fact are made prior to each renewal.
The Council must consider the moratorium imposed, to determine whether to renew the moratorium, modify it or rescind it, and at which time, if the moratorium is renewed or modified, to adopt findings of fact justifying the Council’s decision.
Findings of fact must be based on documentation and testimony that is part of the record of the public hearing, including staff reports and attachments to staff reports, exhibits admitted during the public hearing, and testimony. The proposed Findings of Fact are based on the record created during the prior six-month period:

Moratorium Findings of Fact
1. The Central Puget Sound Growth Management Hearings Board (the “Growth Board”) has considered Case No. 06-3-0003 (Fallgatter V), Case No. 06-3-0034 (Fallgatter VIII), and 07-3-0017 (Fallgatter IX), and found the City of Sultan’s Capital Facilities Plan (“CFP”) and Transportation Improvement Plan (“TIP”) noncompliant with the Growth Management Act (“GMA”) and invalid, and also found the City noncompliant with the GMA for failing to complete its review and update of development regulations required by RCW 36.70A.130(1)(b).
2. The City received the Growth Board’s Final Decision and Order in Fallgatter IX invalidating the CFP on September 6, 2007.
3. At a Compliance Hearing on February 7, 2008, the Growth Board instructed the City to advise the Growth Board if the City would consider the adoption of a moratorium to prevent vesting of development applications in the absence of a valid CFP.
4. The Growth Board determination of invalidity means the TIP and CFP cannot be used to determine concurrency. Because the City’s development regulations (SMC 16.108.030) require certificates of concurrency for certain development approvals, such as Planned Unit Developments and Subdivisions, the City has been in a de facto moratorium since the City received the Growth Board’s order in Fallgatter IX on September 6, 2007.
5. Although invalidity prevents the City from approving new development applications that require a certificate of concurrency, the City may not refuse to accept those new development applications unless a moratorium is adopted.
6. A comment letter from Master Builders Association of King and Snohomish Counties (“MBA”) was received on February 26, 2008 and indicated the City was in “a unique circumstance in which a moratorium may not be needed” but further noted that “a moratorium might actually make sense, given the deficiencies in the Capital Facilities Plan (CFP) that have been identified by the Central Puget Sound Growth Management Hearings Board.” MBA offered the assistance of their staff and members “in order to complete the plan in a timely manner.”
7. The City Council and Planning Board have worked together since January 2008 to revise the 2004 Comprehensive Plan so the capital facilities plan and financing strategy, transportation improvement financing strategy, levels of service standards, and implementing development regulations meet the requirements of the State Growth Management Act.

8. The City issued the Draft 2008 Revised Comprehensive Plan and Draft Supplemental Environmental Impact Statement for public comment on July 1, 2008. The comment period covered both the requirements of the Growth Management Act (GMA) and State Environmental Policy Act (SEPA). The comment period ended on September 2, 2008.
9. The Final Supplemental Environmental Impact Statement will be issued on or about September 24, 2008.

10. The City Council is expected to take action on the 2008 Revised Plan on September 25, 2008 to meet the September 30, 2008 deadline set by the Central Puget Sound Growth Management Hearings Board.

11. The City must file a statement of its compliance actions with the Growth Management Hearings Board on October 10, 2008, and the Compliance Hearing in front of the Growth Management Hearings Board is scheduled for November 6, 2008, and the Growth Management Hearings Board has thirty (30) days from the Hearing date to rescind invalidity.
12. The outcome of the Growth Management Hearings Board’s decision is uncertain. The City wishes to have ample opportunity to evaluate the Board’s decision and impact on land use planning before rescinding the moratorium. The City’s first regular meeting in January is January 1, 2009, which is a national holiday. The Council has not established an amended meeting schedule.

Pursuant to RCW 35A.63.220 and RCW 36.70A.390, the City Council may additionally enter supplemental findings of fact in support of renewing the moratorium imposed under Ordinance 981-08.
BACKGROUND:

At a Compliance Hearing on February 7, 2008, the Growth Management Hearings Board (Board) instructed the City to advise the Board if the City would consider the adoption of a moratorium to prevent vesting of development applications in the absence of a valid CFP.

The City Council reviewed the Board’s instructions to the City at its meeting on February 14, 2008 and directed staff to return with an adopting ordinance for consideration at its February 28, 2008 meeting.

Because three Council members could not attend the Council meeting on February 28, 2008, the remaining four Council members continued the moratorium discussion to their March 13, 2008 meeting when all Council members could be present.

The City Council held a public hearing on March 13, 2008 and adopted Ordinance No. 981-08 imposing a moratorium. A number of people provided comments during the hearing.
State law allows cities to adopt a moratorium without holding a public hearing prior to adoption as long as a public hearing is held within at least sixty days of its adoption whether or not the governing body received a recommendation on the matter from the planning commission or department.
The Planning Board held a public hearing on March 19, 2008 and recommended additional findings of fact on Ordinance no. 981-08.

DISCUSSION:
The Central Puget Sound Growth Management Hearings Board (Board) considered Fallgatter V, Fallgatter VIII, and Fallgatter IX, and found the City of Sultan’s Capital Facilities Plan (CFP) and Transportation Improvement Plan (TIP) noncompliant with the Growth Management Act (GMA) and invalid. The Board also found the City noncompliant with the GMA for failing to complete its review and update of development regulations required by RCW 36.70A.130(1)(b).

A finding of invalidity means the TIP and CFP cannot be used to determine concurrency under the Growth Management Act. Since the City’s development regulations (SMC 16.108.030) require the City issue certificates of concurrency before certain developments such as PUDs and Subdivisions can be approved, the City has been in a de facto moratorium since the Board made its findings on Fallgatter IX back on September 5, 2007.

The difference between a moratorium and a de facto moratorium is that under a moratorium, the City may not accept certain development applications as defined in the ordinance. Under a de facto moratorium, the City may accept applications and process those applications to the point where a certificate of concurrency is required for approval.

Moratorium 
Because the TIP and CFP are determined to be invalid, the moratorium is city-wide rather than site specific.

The moratorium is limited to those development applications where the City is required to issue certificates of concurrency. The moratorium is intended to address the Growth Management Hearings Board’s concerns to prevent vesting of development applications in the absence of a valid CFP.
The moratorium included an emergency clause to allow the moratorium to take effect immediately upon passage. In Matson v. Clark County, the Court of Appeals specifically identified prevention of a "rush to vest" as a legitimate basis for use of an emergency effective date.
As of Thursday, March 13, 2008, the community development director is unable to accept and the City will not be able to process applications for:

1. Subdivisions under SMC 16.28.250 through 16.28.390 and 16.28.470 
2. Planned unit developments under SMC 16.10

3. Rezones under  SMC 21.10

4. Annexations under any method

This moratorium does not apply to applications for short subdivisions (4 or less lots) under Sultan Municipal Code (SMC) 16.28.010 through 16.28.240.

This moratorium does not apply to:

1. Applications for development that vested before September 6, 2007, including related construction permits for those vested applications;

2. Applications for development that do not require a certificate of concurrency for approval.

The moratorium does not apply to applications for those permits identified in the Growth Management Act at RCW 36.70A.302(3)(b), as set out below:

1. Permit for construction by any owner, lessee, or contract purchaser of a single-family residence for his or her own use or for the use of his or her family on a lot existing before September 6, 2007.

2. A building permit and related construction permits for remodeling, tenant improvements, or expansion of an existing structure on a lot existing before September 6, 2007.

3. A boundary line adjustment or a division of land that does not increase the number of buildable lots existing before September 6, 2007

The moratorium does not apply to building permits. Applications for building permits based on a previously-approved subdivision or site plans are not affected by the proposed moratorium.
RECOMMENDED ACTION:

Hold the Public Hearing. Discuss the additional findings of fact.  Have First Reading and Adoption of Ordinance No. 991-08 renewing the land use moratorium established by Ordinance No. 981-08 for five months.
ATTACHMENTS:


A – Ordinance No. 991-08


B – Ordinance No. 981-08

Attachment A

C I T Y   O F   S U L T A N


Sultan, Washington


ORDINANCE NO. 991-08

AN ORDINANCE OF THE CITY OF SULTAN, WASHINGTON AMENDING ORDINANCE NO. 981-08; RENEWING FOR AN ADDITIONAL FIVE MOTH PERIOD THE TEMPORARY MORATORIUM ON THE ACCEPTANCE OF AND PROCESSING OF APPLICATIONS FOR SUBDIVISIONS, PLANNED UNIT DEVELOPMENTS, REZONES AND ANNEXATIONS SET TO EXPIRE ON SEPTEMBER 13, 2008; ADOPTING FINDINGS IN SUPPORT OF SAID RENEWAL; PROVIDING FOR SEVERABILITY; DECLARING AN EMERGENCY; AND ESTABLISHING AN EFFECTIVE DATE.


WHEREAS, RCW 36.70A.390, 35A.63.220, and other lawful authority give the Sultan City Council (“Council”) the authority to enact moratoria; and


WHEREAS, the Central Puget Sound Growth Management Hearings Board (the “Board”) has considered Case No. 06-3-0003 (Fallgatter V), Case No. 06-3-0034 (Fallgatter VIII), and 07-3-0017 (Fallgatter IX), and found the City of Sultan’s Capital Facilities Plan (“CFP”) and Transportation Improvement Plan (“TIP”) noncompliant with the Growth Management Act (“GMA”) and invalid, and also found the City noncompliant with the GMA for failing to complete its review and update of development regulations required by RCW 36.70A.130(1)(b); and 


WHEREAS, at a Compliance Hearing on February 7, 2008, the Board instructed the City to advise the Board if the City would consider the adoption of a moratorium to prevent vesting of development applications in the absence of a valid CFP; and


WHEREAS, through the adoption of Ordinance No. 981-08 on March 13, 2008, the Sultan City Council imposed a six-month moratorium upon the acceptance and processing of applications for subdivisions under SMC 16.28.250 through 16.28.390 and 16.28.470, for planned unit developments under SMC 16.10; for rezones under  SMC 21.10; and for annexations under any method ; and


WHEREAS, it is the intent of the Council to lift this moratorium at such time as the Board rescinds its determination of invalidity; and 


WHEREAS, the City has worked for the past six months to revise the 2004 City of Sultan Comprehensive Plan to address Growth Management Act compliance issues identified by the Growth Management Hearings Board; 


WHEREAS, the City must file a statement of its compliance actions with the Growth Management Hearings Board on October 10, 2008, and the Compliance Hearing in front of the Growth Management Hearings Board is scheduled for November 6, 2008, and the Growth Management Hearings Board has thirty (30) days from the Hearing date to rescind invalidity; and 


WHEREAS, the outcome of the Growth Management Hearings Board’s decision is uncertain, and the City wishes to have ample opportunity to evaluate the Board’s decision and impact on land use planning before rescinding the moratorium; 


NOW, THEREFORE, it is ordained by the City Council of the City of Sultan, Washington as follows:


Section 1.  Findings.  The recitals above are hereby adopted as findings in support of the moratorium renewal affected by this ordinance.  Pursuant to RCW 36.70A.390 and RCW 35A.63.220, the City Council further makes and enters the additional findings contained in Exhibit A, attached hereto and incorporated herein by this reference as if set forth in full.  


Section 2.  Moratorium Renewed.  The moratorium imposed under Ordinance No. 981-08 is hereby renewed for an additional five month period commencing on September 13, 2008.  From and after the first day after the effective date of this Ordinance, the community development director shall not accept and the City shall not process applications for subdivisions under SMC 16.28.250 through 16.28.390 and 16.28.470, for planned unit developments under SMC 16.10; for rezones under SMC 21.10; and for annexations under any method.  Unless modified or rescinded as a result of the public hearing required by Section 4 of this Ordinance, this moratorium shall be effective for a period of five months from the effective date of this Ordinance. 


Section 3.  Clarification of Nonapplicability.  This moratorium does not apply to applications for short subdivisions under SMC 16.28.010 through 16.28.240, or to applications for those permits identified in the Growth Management Act at RCW 36.70A.302(3)(b), as set out below:

(i) permit for construction by any owner, lessee, or contract purchaser of a single-family residence for his or her own use or for the use of his or her family on a lot existing before receipt by the county or city of the board's order, except as otherwise specifically provided in the board's order to protect the public health and safety;

(ii) A building permit and related construction permits for remodeling, tenant improvements, or expansion of an existing structure on a lot existing before receipt of the board's order by the county or city; and

(iii) A boundary line adjustment or a division of land that does not increase the number of buildable lots existing before receipt of the board's order by the county or city.


Section 4. Duration.  A public hearing shall be held not later than five months following the date of adoption by the Council, to consider the moratorium imposed, to determine whether to continue the moratorium, modify it or rescind it, and at which time, if the moratorium is continued or modified, to adopt findings of fact justifying the Council’s decision.  


Section 5. Effect on projects in the development process. This moratorium shall not affect proposals for which a complete application has been received by the City prior to the effective date of this Ordinance. 


Section 6. Severability.  If any section, sentence, clause, phrase, or other portion or provision of this Ordinance or its application to any person or project is, for any reason, declared invalid, illegal or unconstitutional in whole or in part by any court or agency of competent jurisdiction, the balance of this Ordinance shall be unaffected and shall remain in full force and effect.


Section 7. Declaration of Emergency, Statement of Urgency, Effective date.  Based on the findings enumerated in Section 1 of this ordinance and any subsequent enactment relevant here, the City Council declares a public emergency necessitating an immediate effective date of the moratorium imposed hereunder.  Said moratorium shall take effect immediate, and shall remain effective for five months unless terminated earlier by the City Council.  PROVIDED, the City Council may, in its sole discretion, renew said moratorium for one or more six month periods in accordance with state law. 


PASSED by the City Council and APPROVED by the Mayor this _____day of ________, 2008.

By



CAROLYN ESLICK, Mayor

ATTEST:

By


LAURA KOENIG, City Clerk

Approved as to form:

By


Kathy Hardy, City Attorney

Published: _______________, 2008

Exhibit A

Moratorium Findings of Fact
13. The Central Puget Sound Growth Management Hearings Board (the “Growth Board”) has considered Case No. 06-3-0003 (Fallgatter V), Case No. 06-3-0034 (Fallgatter VIII), and 07-3-0017 (Fallgatter IX), and found the City of Sultan’s Capital Facilities Plan (“CFP”) and Transportation Improvement Plan (“TIP”) noncompliant with the Growth Management Act (“GMA”) and invalid, and also found the City noncompliant with the GMA for failing to complete its review and update of development regulations required by RCW 36.70A.130(1)(b). 

14. The City received the Growth Board’s Final Decision and Order in Fallgatter IX invalidating the CFP on September 6, 2007. 

15. At a Compliance Hearing on February 7, 2008, the Growth Board instructed the City to advise the Growth Board if the City would consider the adoption of a moratorium to prevent vesting of development applications in the absence of a valid CFP. 

16. The Growth Board determination of invalidity means that the TIP and CFP cannot be used to determine concurrency.  Because the  City’s development regulations (SMC 16.108.030) require certificates of concurrency for certain development approvals, such as Planned Unit Developments and Subdivisions, the City has been in a de facto moratorium since the City received the Growth Board’s order in Fallgatter IX on September 6, 2007. 

17. Although invalidity prevents the City from approving new development applications that require a certificate of concurrency, the City may not refuse to accept those new development applications unless a moratorium is adopted. 

18. A comment letter from Master Builders Association of King and Snohomish Counties (“MBA”) was received on February 26, 2008, and indicated that the City was in “a unique circumstance in which a moratorium may not be needed.”  But further noted that “a moratorium might actually make sense, given the deficiencies in the Capital Facilities Plan (CFP) that have been identified by the Central Puget Sound Growth Management Hearings Board.”  MBA offered the assistance of their staff and members “in order to complete the plan in a timely manner.” 

19. The City Council and Planning Board have worked together since January 2008 to revise the 2004 Comprehensive Plan so the capital facilities plan and financing strategy, transportation improvement financing strategy, levels of service standards, and implementing development regulations meet the requirements of the State Growth Management Act. 

20. The City issued the Draft 2008 Revised Comprehensive Plan and draft Supplemental Environmental Impact Statement for public comment on July 1, 2008.  The comment period covered both the requirements of the Growth Management Act (GMA) and State Environmental Policy Act (SEPA).  The comment period ended on September 2, 2008. 
21. The Final Supplemental Environmental Impact Statement will be issued on or about September 24, 2008.  

22. The City Council is expected to take action on the 2008 Revised Plan on September 25, 2008 to meet the September 30, 2008 deadline set by the Central Puget Sound Growth Management Hearings Board.  

23. The City must file a statement of its compliance actions with the Growth Management Hearings Board on October 10, 2008, and the Compliance Hearing in front of the Growth Management Hearings Board is scheduled for November 6, 2008, and the Growth Management Hearings Board has thirty (30) days from the Hearing date to rescind invalidity. 

24. The outcome of the Growth Management Hearings Board’s decision is uncertain.  The City wishes to have ample opportunity to evaluate the Board’s decision and impact on land use planning before rescinding the moratorium.   The City’s first regular meeting in January is January 1, 2009 which is a national holiday.  The Council has not established an amended meeting schedule.  

Attachment B
C I T Y   O F   S U L T A N


Sultan, Washington


ORDINANCE NO. 981-08

AN ORDINANCE OF THE CITY OF SULTAN, WASHINGTON IMPOSING A MORATORIUM ON THE ACCEPTANCE OF AND PROCESSING OF APPLICATIONS FOR SUBDIVISIONS UNDER SMC 16.28.250 THROUGH 16.28.390, AND 16.28.470, PLANNED UNIT DEVELOPMENTS UNDER SMC CHAPTER 16.10, REZONES UNDER SMC CHAPTER 21.10; AND ANNEXATIONS UNDER ANY METHOD.


WHEREAS, RCW 36.70A.390, 35A.63.220, and other lawful authority give the Sultan City Council (“Council”) the authority to enact moratoria; and


WHEREAS, the Central Puget Sound Growth Management Hearings Board (the “Board”) has considered Case No. 06-3-0003 (Fallgatter V), Case No. 06-3-0034 (Fallgatter VIII), and 07-3-0017 (Fallgatter IX), and found the City of Sultan’s Capital Facilities Plan (“CFP”) and Transportation Improvement Plan (“TIP”) noncompliant with the Growth Management Act (“GMA”) and invalid, and also found the City noncompliant with the GMA for failing to complete its review and update of development regulations required by RCW 36.70A.130(1)(b); and 


WHEREAS, the City received the Board’s Final Decision and Order in Fallgatter IX invalidating the CFP on September 6, 2007; and


WHEREAS, at a Compliance Hearing on February 7, 2008, the Board instructed the City to advise the Board if the City would consider the adoption of a moratorium to prevent vesting of development applications in the absence of a valid CFP; and


WHEREAS, it is necessary, in order to preserve the public health, safety, and welfare of City residents, and the City budget, to prevent certain development approvals in the City until the appropriate planning and legislative action can be completed in accordance with the Board’s Orders; and


WHEREAS, it is the intent of the Council to lift this moratorium at such time as the Board rescinds its determination of invalidity; 


NOW, THEREFORE, it is ordained by the City Council of the City of Sultan, Washington as follows:


Section 1.  Moratorium imposed.  A moratorium is hereby imposed.  From and after the first day after the effective date of this Ordinance, the planning director shall not accept and the City shall not process applications for subdivisions under SMC 16.28.250 through 16.28.390 and 16.28.470, for planned unit developments under SMC 16.10; for rezones under  SMC 21.10; and for annexations under any method.   


Section 2.  Clarification of Nonapplicability.  This moratorium does not apply to:

(a) applications for short subdivisions under SMC 16.28.010 through 16.28.240;

(b) applications for those permits identified in the Growth Management Act at RCW 36.70A.302(3)(b), as set out below:

(iv) permit for construction by any owner, lessee, or contract purchaser of a single-family residence for his or her own use or for the use of his or her family on a lot existing before September 6, 2007, except as otherwise specifically provided in the board's order to protect the public health and safety;

(v) A building permit and related construction permits for remodeling, tenant improvements, or expansion of an existing structure on a lot existing before September 6, 2007; and

(vi) A boundary line adjustment or a division of land that does not increase the number of buildable lots existing before September 6, 2007;

(c) applications for development that vested before September 6, 2007, including related construction permits for those vested applications;

(d) applications for development that do not require a certificate of concurrency for approval.


Section 3. Duration.  A public hearing shall be held not later than six months following the date of adoption by the Council, to consider the moratorium imposed and to determine whether to continue the moratorium, modify it or rescind it, and at which time, if the moratorium is continued or modified, to adopt findings of fact justifying the Council’s decision.  Unless continued, modified, or rescinded as a result of the public hearing, this moratorium shall be effective for a period of six months from the effective date of this Ordinance.


Section 4. Severability.  If any section, sentence, clause, phrase, or other portion or provision of this Ordinance or its application to any person or project is, for any reason, declared invalid, illegal or unconstitutional in whole or in part by any court or agency of competent jurisdiction, the balance of this Ordinance shall be unaffected and shall remain in full force and effect.


Section 5. Effective date.  The City Council hereby finds and declares that an emergency exists which necessitates that this Ordinance become effective immediately in order to preserve the public welfare and to prevent the potential for vesting of development for which capital facilities may not be provided.


Section 6. Declaration of emergency.  The City Council hereby declares for the public interest, safety and welfare reasons set forth above, that an emergency exists necessitating that this Ordinance take effect immediately upon its passage.


PASSED by the City Council and APPROVED by the Mayor this _____day of ________, 2008.

By



CAROLYN ESLICK, Mayor

ATTEST:

By


LAURA KOENIG, City Clerk

Approved as to form:

By


Kathy Hardy, City Attorney
Published: _______________, 2008

PUBLIC WORKS REPORT

September 11, 2008

STREETS:


Sultan Basin Road Phase III, after the August 28, 2008 Council meeting, the City and WH Pacific have been working on a contract. Thank you.


Sultan Basin Road Shoulder Widening Project has started, Oceanside Construction, Bellingham is the contractor and Jon Stack, Sultan City Engineer is project manager.

BUILDING:

The cricket between the old food bank building and the newer metal building to prevent rain damage strongly suggested by staff of Snohomish County Planning and Development Housing Community Development Block Grant was sent to five contractors. August 28, 2008 C-8 Council rejected the one bid Sultan received. After a meeting at the Food Bank with a representative from Mike’s Roofing it was confirmed the bid of $27,715.00 plus tax is what they are estimating. The Building Official estimate of $5,000.00 seems to appear too low.


Sultan City Staff, Snohomish County Boys and Girls Club Staff and Sultan Food Bank Board member met at the Food Bank and Boys and Girls Club, Wednesday, September 3. To start a list of capital improvement projects for these three (3) buildings: including new windows, new roofs, rain gutters, upgraded restrooms, etc. The goal is to apply to Community Development Block Grant (CDBG) for funding of these capital improvements.

WATER:


The water connection requested from a property owner outside Sultan’s City Limits and UGA was deemed an emergency request by Snohomish Health District. Snohomish County PUD supports Sultans serving this property. Work on providing the service will be Thursday, September 11, 2008 by Sultan Water Department staff.

PARKS:
A bear cub (approx 200 lbs) has been seen on First Street in the Osprey Park area. Washington Fish and Wild Life (WFWL) recommended posting of the park, which has been completed. WFWL recommends citizens keep all garbage and food secured. Sultan has many fruit trees, especially apple; the owners need to keep all fruit that falls to the ground picked up daily. Bears are like humans they go to the food. Bears are getting ready for winter hibernation eating all they can for survival. If you use the City Parks, pack out all your garbage and encourage others to do the same. Public Works posted both Osprey and Reese Parks. WFWL telephone number is 425-775-1311

LIBRARY:
August 2007 door count:
7,341

August 2008 door count:
6.960

STAFF:


When preparing the 2009 budget, when staffing was reviewed – since 2006 Public Works has had six employees either retire or move to other jobs and replaced those six with three.

Respectfully Submitted

Connie Dunn

Public Works Director

Chose to enjoy your day
SULTAN CITY COUNCIL

AGENDA ITEM COVER SHEET

ITEM NO:
Consent C 1

DATE:
September 11, 2008

SUBJECT:
Council Minutes

CONTACT PERSON:
Laura Koenig, Clerk/Deputy Finance Director

SUMMARY:

Attached are the minutes of the August 28, 2008 Public Hearing on Amendments to Sultan Municipal Code 21.04 as on file in the office of the City Clerk.

RECOMMENDED ACTION:  


Approve as submitted

MOTION:

Move to accept the consent agenda as presented.

CITY OF SULTAN COUNCIL MEETING – August 28, 2008

PUBLIC HEARINGS:

The Public Hearing on Amendments to SMC 21.04 was called to order by Mayor Eslick.   

Councilmembers present:  Champeaux, Davenport-Smith, Slawson, Flower, Blair and Doornek.

There were no objections to the Council participation.

Staff: 

Bob Martin, Community Development Director, presented the staff report.

The issue is to conduct a public hearing to take public comment on the Planning Board’s recommendation to amend Sultan Municipal Code 21.04 to:

a. Remove the $850.00 fee set in the code and provide for the fee to be set by resolution 
      through the annual fee schedule adopted by the City Council.
b. Change references in SMC 21.04 from “Planning Commission” to “Hearing Examiner” to be consistent with SMC 2.26 and SMC 16.120.

c. Remove the Planning Commission (Planning Board) from the following processes, and invest these authorities in the City Council to be consistent with SMC 2.26 and SMC 16.120: 

i. 21.04.070; Revocation or modification of conditional uses

ii. 21.04.080; Acting on performance bonds and securities

iii. 21.04.090; Accepting re-submittals of applications for conditional uses

Language correction to the ordinance will be needed to 21.04.010 to change the word “shall” to “may” or provide other options for council action.

Public Input
None

On a motion by Councilmember Slawson, seconded by Councilmember Champeaux, the public meeting was closed.  All ayes.  







Carolyn Eslick, Mayor

Laura J. Koenig, City Clerk

SULTAN CITY COUNCIL

AGENDA ITEM COVER SHEET

ITEM NO:
Consent C 2

DATE:
September 11, 2008

SUBJECT:
Council Minutes

CONTACT PERSON:
Laura Koenig, Clerk/Deputy Finance Director

SUMMARY:

Attached are the minutes of the August 28, 2008 Public Hearing on the 2008 Budget Amendments as on file in the office of the City Clerk.

RECOMMENDED ACTION:  


Approve as submitted

MOTION:

Move to accept the consent agenda as presented.

CITY OF SULTAN COUNCIL MEETING – August 28, 2008
PUBLIC HEARINGS:

The Public Hearing on the 2008 Budget Amendments was called to order by Mayor Eslick.   

Councilmembers present:  Champeaux, Davenport-Smith, Slawson, Flower, Blair and Doornek.
There were no objections to the Council participation.

Staff: 
Laura Koenig, Clerk/Deputy Finance Director, presented the staff report.

The City Council opened the public hearing on 2008 Budget Amendments on July 24, 2008 and continued the hearing to August 14, 2008 and then again to August 28, 2008.  Staff anticipated the Interlocal Agreement for an Evidence Officer would be ready for Council consideration and an analysis of the Police Department budget would be complete.  The agreement is still under review by Snohomish County.

The City Council has approved expenditures for vehicles that were not included in the adopted 2008 budget. The Council is considering the following amendments to the 2008 Budget:
104 Equipment Reserve Fund:  On June 26, 2008, the Council approved the purchase of two new Public Works utility vehicles at an estimated cost of $45,000.

Impacts:

$45,000 expenditure increase

Funding Source
Interfund transfers from operating funds (Street, Water, Sewer and Garbage.

Staff budgeted for transfers into the reserve funds from the Street, Water, Sewer and Garbage funds for vehicle purchases.  The Equipment Reserve Fund did not include expenditures for equipment purchase.  The Public Works Department will order the vehicles after the budget amend has been completed.

106 Police Equipment Reserve Fund:  On June 12, 2008, the Council approved the purchase of a new police vehicle and on June 26, 2008 the renewal of the motorcycle lease. In addition to those cost, there have been major repairs costing $4,362 to two police vehicles this year. There were no expenditures for repairs included in the adopted budget.  The original budget provided for the lease payments on vehicles purchased in 2007.

Impacts:

$35,000 - New vehicle




$  2,000  - motorcycle lease




$  5,000  - vehicle repairs

Total


$42,000

Funding Source:
Fund reserves and utility taxes collected

To fund the purchase of the vehicles, $20,607 of the $52,760 beginning reserve funds are being used for the vehicle purchase.

CITY OF SULTAN COUNCIL MEETING – August 28, 2008
107 Drug Enforcement Fund:  Drug Enforcement Fund expenditures are restricted to activities directly related to drug enforcement or education.  The City, through an Interlocal agreement with Snohomish County, is a member of the Drug Task Force.  The annual fee was originally included in the Law Enforcement budget in the General Fund.  Staff recommends the expenditure be reallocated to the Drug Enforcement Fund.

Impacts:  

$1021 expenditure increase.

Funding source:
Fund reserves ($7685)

Councilmember Blair asked why revenues would be included in the Equipment Reserve fund budget if there were no expenditures.  Staff advised the purpose of the Equipment Reserve fund is to provide reserve funds for future equipment needs and expenditures are included in the budget when equipment replacement is anticipated.

Public Input
None

On a motion by Councilmember Slawson, seconded by Councilmember Davenport-Smith, the public meeting was closed.  All ayes.  







Carolyn Eslick, Mayor

Laura J. Koenig, City Clerk

SULTAN CITY COUNCIL

AGENDA ITEM COVER SHEET

ITEM #:
Consent C 3

DATE:
September 11, 2008

SUBJECT:
Voucher Approval

CONTACT PERSON:
Laura Koenig
, Clerk/Deputy Finance Director


SUMMARY:


Attached are the vouchers for approval in the amount of $121,133.26 and payroll through August 22, 2008 in the amount of $53,310.31 to be drawn and paid on the proper accounts.

FISCAL IMPACT:
$174,443.57
RECOMMENDATION:


Approve the payment of vouchers as submitted.


COUNCIL ACTION:


DATE:

City Of Sultan
Voucher Approval

September 11, 2008

I, the undersigned, do hereby certify under penalty of perjury, that the materials have been furnished, the services rendered, or the labor performed as described hereon, and that the claim is just, due and an unpaid obligation against the City of Sultan, and that I am authorized to authenticate and certify to said claim.

Laura J. Koenig, Clerk/Deputy Finance Director

We, the undersigned City Council of Sultan Washington, do hereby certify that the merchandise or services hereinafter specified have been received and the claims are approved for payment in the following amounts:



Payroll Check #14646-14653

$  11,649.26



Direct Deposit #18


$  26,700.60



Benefits Check #


$  0



Tax Deposit
#18


$  14,960.45



Accounts Payable



Check #22949-22997


$121,133.26


TOTAL




$174,443.57

Bruce Champeaux, Councilmember


Steve Slawson, Councilmember

Ron Wiediger, Councilmember


Sarah Davenport-Smith, Councilmember
Jim Flower, Councilmember



Kristina Blair, Councilmember
Dale Doornek, Councilmember
SULTAN CITY COUNCIL 

AGENDA ITEM COVER SHEET

ITEM NO:  
Consent  C 4
DATE:  
September 11, 2008



SUBJECT:  

Second Reading of Ordinance 989-08 Approving

Vacation of a portion of Sultan Basin Road






Terra Ex Land Group, Petitioner

CONTACT PERSON:
Robert Martin, Community Development Director

ISSUE:  
Vacation of a portion of Sultan Basin Road.

STAFF RECOMMENDATION:  
Staff recommends that Council conduct the second reading of Ordinance 989-08.

SUMMARY:  
Terra Ex Land Group is requesting vacation of approximately 860 lineal feet of un-used right-of-way of Sultan Basin Road north of its previous intersection with Hwy. 2 

The Council conducted the first reading of Ordinance 989-08 at the August 28 regular meeting.  This is the second reading of the ordinance and adoption of the ordinance.
ALTERNATIVES:

1. Conduct the second reading, thereby preparing for adoption of the vacation ordinance.

2. Do not conduct the second reading, thereby terminating the vacation process.  
DISCUSSION:

At the August 28, 2008 meeting, the Council discussed the options available with regards to charging the petitioner for the vacation of the right-of-way.  The statutes provide that the charge could be from 50% of the appraised value to 100% of the appraised value.  The council discussed the importance of getting the highest amount available to support the budget.  Additional discussion centered around supporting economic development in the community.  As the subject right-of-way will be integrated into a proposal for a commercial development, keeping the charge at the lower level would be a way that the Council can provide material support to economic development.  

Uses of the vacated property were also discussed. It was clarified that easements for utilities remain in place and no structures can be built on the property.  It can be used for parking, landscaping, and vehicle maneuvering if a commercial plat is approved.  This situation is comparable to a recent previous vacation where 50% value was charged.

By concensus the Council agreed to support charging 50% of the appraised value.

RECOMMENDED ACTION:  


1. Move for second reading and adoption of Ordinance 989-08
ATTACHMENTS:

Attachment A:  Draft of Ordinance 989-08, including “Exhibit A” and “Exhibit B”.

Attachment B:  Staff Report of August 28, 2008

ATTACHMENT  A
ORDINANCE 989-08

AN ORDINANCE OF THE CITY OF SULTAN, VACATING A PORTION OF SULTAN BASIN ROAD NORTH OF ITS CLOSED INTERSECTION WITH STATE ROUTE 2 IN THE CITY OF SULTAN, WASHINGTON.

WHEREAS, Terra X Land Group has filed a complete petition for vacation of a portion of Sultan Basin Road as provided by RCW 35.79; and

WHEREAS, Terra X Land Group owns land in excess of the minimum of two-thirds (2/3) of the land abutting the right-of-way proposed for vacation as required by RCW 35.79.010, and is therefore qualified to submit a peition for vacation of the subject right-of-way; and

WHEREAS, the City of Sultan Planning Board held a public hearing on this amendment proposal at its regular meeting of May 6, 2008; and

WHEREAS, the City Council held a public hearing on this vacation petition at its regular meeting of August 14, 2008; and
WHEREAS, the City Council is supportive of the economic development policies of the Comprehensive Plan, and

WHEREAS, the right-of-way to be vacated is encumbered by existing and future utility easements and cannot be used for construction of buildings, and

WHEREAS, the City Council, by consensus, determined to charge 50% of the appraised value as provided by RCW 35.79.030;
NOW THEREFORE, THE CITY COUNCIL OF THE CITY OF SULTAN , WASHINGTON DOES HEREBY ORDAIN AS FOLLOWS:

Section 1.  Street Vacation:  The following described portion of right-of-way commonly known as the 860 lineal feet of the closed section of Sultan Basin Road directly north of and adjacent to its intersection with State Route 2 is hereby vacated:

“Exhibit A”, a map of the subject right-of-way is attached and hereby made a part of this ordinance.

“Exhibit B”, “RIGHT OF WAY VACATION LEGAL DESCRIPTION” which describes the right-of-way to be vacated by this ordinance is attached and hereby made a part of this ordinance.

The City of Sultan retains all existing easements burdening the vacated property, and likewise retains the right to grant additional easements necessary or useful for public utilities and services as authorized by RCW 35.79.030.

Section 2.  Consideration for Vacation:  The vacation authorized in Section 1 of this ordinance shall be effective only upon payment of $65,000 by petitioner to the City of Sultan.  At least one-half of such amount shall be dedicated for the acquisition or maintenance of public open space or transportation capital projects within the City of Sultan, as required by RCW 35.79.030.
Section 3.  Recording with County Auditor:  The City Clerk is requested to record with the Snohomish County Auditor a certified copy of this Ordinance.

Section 4.  Severability: Should any section, paragraph, sentence, clause or phrase of this ordinance, or its application to any person or circumstance, be declared unconstitutional or otherwise invalid for any reason, or should any portion of this ordinance be pre-empted by state or federal law or regulation, such decision or pre-emption shall not affect the validity of the remaining portions of this ordinance or its application to other persons or circumstances.

Section 5.  Effective Date:  This ordinance shall be published in the official newspaper of the City, and shall take effect and be in full force (5) days after the date of publication.

PASSED by the City Council and APPROVED by the Mayor the __th day of ___________, 20__.







CITY OF SULTAN 








By______________________________








Carolyn Eslick, Mayor

Attest:

By_______________________________

Laura Koenig, City Clerk

Approved as to form:

By_______________________________

Kathy Hardy, City Attorney

ATTACHMENT   B
SULTAN CITY COUNCIL 

AGENDA ITEM COVER SHEET

ITEM NO:  
A-1
DATE:  
August 28, 2008



SUBJECT:  

First Reading of Ordinance Approving

Vacation of a portion of Sultan Basin Road






Terra Ex Land Group, Petitioner

CONTACT PERSON:
Robert Martin, Community Development Director

ISSUE:  
     Vacation of a portion of Sultan Basin Road.

STAFF RECOMMENDATION:  
Staff recommends that Council:

Conduct the first reading of Ordinance 989-08.

SUMMARY:  
Vacation of a public right-of-way is a process controlled by statute (RCW 35.79).  Once a petitioner has completed the submittals required by the statute, it is necessary for the legislative body (or designee) to hold a public hearing.  The City Council carries that responsibility in Sultan.  

In a vacation, the petitioner is not purchasing land.  The petitioner is purchasing the public right-of-way (the public’s right to access across the land) that is a legal encumbrance on the land.  

Terra Ex Land Group is requesting vacation of approximately 860 lineal feet of un-used right-of-way of Sultan Basin Road north of its previous intersection with Hwy. 2 (Attachment C).    Sultan Basin Road has been reconstructed such that its intersection with Hwy. 2 is approximately 600 feet east of its previous intersection.  The right-of-way proposed for vacation is no longer used as a public traveled way.  

The petitioner is pursuing a commercial development that will include the land proposed for vacation.

Petitions for vacation must be accompanied by:

1. Appropriate fees (received) 

2. An appraisal of the property by a qualified appraisal firm (received).

3. Legal description of the property proposed for vacation (received).

4. Signatures of at least 2/3 of the property owners abutting the proposed vacation (received).

5. Indication that no property will lose legal access to a public right-of-way through the proposed vacation (received).

6. A discussion of the public interest served by the proposed vacation (received).

ANALYSIS: 
1. The statute (RCW 35.79.010) requires that a vacation petition be “signed by the owners of more than two-thirds of the property abutting upon the part of such street or alley sought to be vacated.”  The petitioner owns property well in excess of the two-thirds minimum.  There is only one other owner abutting.  This owner is not required to sign the petition.

2. The right-of-way proposed for vacation occupies 43,743 sq.ft. (just over one acre).

3. If the vacation is ultimately approved, the right of access for a public street will no longer exist.  Since there are utilities in the street corridor, the city will need to retain easements for the operation and maintenance of these utilities.  This will limit use of the vacated corridor to parking lots, landscaping, and other uses that do not include construction of buildings.

4. The application shows that all affected properties will retain access to public roads.

5. The application indicates that the public interest served by the petition is pursuit of a commercial development that will benefit the community’s economic development interests.  (Note that consideration or approval of the street vacation does not imply any such consideration or approval of the intended commercial development.)

ALTERNATIVES:

3. Conduct the first reading, thereby continuing the vacation process.

4. Do not conduct the first reading, thereby terminating the vacation process.  
FISCAL IMPACT:


1. It is expected that the municipality receives, on behalf of the public, compensation for the public’s loss of access rights.  An independent appraisal paid for by the petitioner is the customary basis for establishing the value.  If, after the public hearing, Council determines to continue action on the vacation, Council has the option of hiring its own appraiser for a second opinion.

2. The appraisal submitted by the petitioner has been completed by a Certified General Appraiser (Paul C. Bird of Macauly & Associates Limited).  He has determined the value of the acquired right-of-way (subject to ongoing utility easements which prevent building of structures on the vacated property) to be $130,000.  

3. RCW 35.79.030 provides that the owners abutting the right-of-way 

“shall compensate such city or town in an amount which does not exceed one-half the appraised value of the area so vacated.  If the street or alley has been part of a dedicated public right-of-way for twenty-five years or more, … the city or town may require the owners of the property abutting the street or alley to compensate the city or town in an amount that does not exceed the full appraised value.”

4. As this has been right-of-way for over twenty-five years, the Council has the prerogative of charging up to the full appraised value.  For a vacation in July of 2005, the City charged one-half of the appraised value, but this is not a precedent.  There is no code-prescribed or statute-prescribed methodology for negotiating the charge other than that cited in item 6 above.

5. The statute requires that at least one-half (1/2) of the amount received be expended on “acquisition, improvement, development, and related maintenance of public open space or transportation capital projects within the city or town.”
RECOMMENDED ACTION:  


Conduct the first reading of Ordinance 989-08

ATTACHMENTS:

Attachment A:  Draft of Ordinance 989-08, including “Exhibit A” and “Exhibit B”.

SULTAN CITY COUNCIL

AGENDA ITEM COVER SHEET

ITEM NO:
C-5
DATE:

September 11, 2008

SUBJECT:

Second Reading Ordinance No. 979-08


Amendments to SMC 2.26 Hearing Examiner
CONTACT PERSON:
Deborah Knight, City Administrator

ISSUE:

The issue before the City Council is to have Second Reading of Ordinance No. 979-08 amending Sultan Municipal Code (SMC) 2.26 – Hearing Examiner to delete sections of the code that reference the process for appealing an Examiner’s decision.

The proposed changes to SMC 2.26 include some “housekeeping” items to make SMC 2.26 consistent with SMC 21.04 (Conditional Use Permits) and Title 16.

STAFF RECOMMENDATION:

Have Second Reading of Ordinance No. 979-08 to amend and repeal certain sections of Chapter 2.26, hearing examiner, of the Sultan Municipal Code; providing for severability; and establishing an effective date.
SUMMARY:
At the City Council meeting on August 14, 2008, the City Council discussed the proposed ordinance to amend and repeal certain sections of SMC 2.26 to be consistent with city code and state law. Council directed staff to return with an ordinance for first reading.  Council had First Reading of the Ordinance on August 28, 2008 and passed the Ordinance on for Second Reading.  

The City's quasi-judicial land use hearing process is somewhat confusing because Sultan Municipal Code 2.26.140 and 2.26.150 were not amended following Regulatory Reform in 1995. Sultan Municipal Code 2.26.140 and 2.26.150 provided for an appeal process to a Hearing Examiner decision that was inconsistent with city code and state statutes. City staff is proposing changes to the Sultan Municipal Code to resolve the inconsistencies.

Proposed Changes to SMC 2.26:

2.26.090 Duties of the Examiner 
This section is not consistent with other municipal code sections. Staff recommends deleting 2.26.090(A) since SMC 21.04 takes the Hearing Examiner out of the approval process for conditional use permits. SMC 2.26.090(C) is revised to remove subdivisions which are appealed to Superior Court under LUPA.

2.26.120 Examiner’s Decision
Delete 2.26.120(C) and create new section for variance process. This section is moved to new section 2.26.190. The variance process should be described separately from the other Hearing Examiner decisions.
Delete 2.26.120 (D) and create new subsection under 2.26.120 on reconsideration.
2.26.140 Appeal from Examiner’s Decision
Delete appeal process. Appeals to Superior Court under LUPA per Chapter 36.70C RCW.
2.26.150 Council Consideration
Delete Council consideration of Hearing Examiner decisions. Replace with Examiner’s recommendations shall come to Council for final decision in accordance with the procedures in the underlying ordinance or statute governing the land use permit or other land use application.
2.26.160 Effect of Council Decision
Deleted, covered under Title 16 – Unified Development Code for LUPA decisions.

DISCUSSION:

Under the city's process, land use applications that are not handled administratively by City staff first go to the Hearing Examiner for an open record hearing. The Hearing Examiner then makes a recommendation to the City Council that either recommends approval, approval with conditions, or denial of the application. The Hearing Examiner can also deny with prejudice which means the applicant cannot apply with the same project under the same circumstances.

The City Council holds a quasi-judicial closed record hearing where it can accept the recommendation, reject the recommendation, or remand the application back to the Hearing Examiner for further proceedings. Applicants must appeal Council decisions to Superior Court under the State of Washington Land Use Petition Act (LUPA).

The Hearing Examiner and City Council serve in a role similar to that of a judge. The Hearing Examiner ensures that parties receive proper due process; and issues final decisions on some land use applications and makes recommendations to the City Council on others.
Applicants and appellants can’t technically appeal a Hearing Examiner’s recommendation. Although, the City Council has been hearing appeals of Hearing Examiner’s recommendations per SMC 2.26 to ensure the applicants/appellants due process.
Hearing Examiner land use decisions are appealed to Superior Court under the Land Use Petition Act (LUPA).
Council land use decisions are appealed to Superior Court under LUPA.  Appeal provisions to Superior Court under LUPA are found in Sultan Municipal Code Title 16 (Unified Development Code).

BACKGROUND

Open and Closed Record Hearings

Under Regulatory Reform, all cities and counties (GMA and non-GMA) must have established a project permit process to do the following (RCW 36.70B.050):
1. Combine SEPA review process with process for review of project permit applications (see above), and
2. Provide for no more than one open record hearing and one closed record appeal on a project permit application.
What is an open record hearing?
It is the traditional public hearing in which testimony, evidence, and other information (reports, studies, etc.) is presented, where the record for the decision on the project permit is developed. It may be held prior to the decision on the project permit or it may be held on an appeal (such as from an administrative decision). (RCW 36.70B.020(3))
What is a closed record hearing? 

It is a proceeding (typically this would be before the legislative body) held after an open record hearing on a project permit application. No, or only limited, new evidence or information may be presented (the record is closed). Basically, all that can be presented would be oral argument based on the record. (RCW 36.70B.020(1))


The City can hold only one open record hearing on a land use application involving a quasi-judicial decision (Chapter 36.70B RCW). The purpose of the hearing is to give the public an opportunity to present evidence to be included in the official record. Participation by everyone with an interest is highly encouraged. The official record becomes the source for making the final decision.

ALTERNATIVES:

1. Have Second Reading of Ordinance No. 979-08. This alternative will amend the Sultan Municipal Code and resolve inconsistencies in the code. It is the intent of this proposal to clarify the land use process for applicants and appellants.

2. Do Not have Second Reading of Ordinance No. 979-08. This alternative implies that the City Council has additional questions or concerns regarding the changes proposed by City Staff.
RECOMMENDED ACTION:
Have Second Reading of Ordinance No. 979-08 to amend and repeal certain sections of Chapter 2.26, hearing examiner, of the sultan municipal code; providing for severability; and establishing an effective date.
ATTACHMENTS
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Ordinance No. 979-08       
_________________________________________________________________________________



AN ORDINANCE OF THE CITY OF SULTAN, WASHINGTON, AMENDING AND REPEALING CERTAIN SECTIONS OF CHAPTER 2.26, HEARING EXAMINER, OF THE SULTAN MUNICIPAL CODE; PROVIDING FOR SEVERABILITY; AND ESTABLISHING AN EFFECTIVE DATE

__________________________________________________________________________________


WHEREAS, the City Council desires to amend certain provisions of Sultan Municipal Code Chapter 2.26 in order to reconcile inconsistencies within the Sultan Municipal Code; and


WHEREAS, a public hearing on the proposed amendments was held before the Planning Board of the City of Sultan on August 5, 2008, and the Planning Board recommended adoption;  


NOW, THEREFORE, THE CITY COUNCIL OF THE CITY OF SULTAN, WASHINGTON, DO ORDAIN AS FOLLOWS:

Chapter 2.26

HEARING EXAMINER

Sections:

2.26.010 Purpose.

2.26.020 Creation of hearing examiner position.

2.26.030 Appointment.

2.26.040 Qualifications.

2.26.050 Removal.

2.26.060 Freedom from improper influence.

2.26.070 Conflict of interest.

2.26.080 Rules.

2.26.090 Duties of the examiner – Applications.

2.26.100 Reports of city departments.

2.26.110 Public hearing.

2.26.120 Examiner’s recommendation or decision.

2.26.130 Notice of examiner’s recommendation or decision.

2.26.140 Appeal from examiner’s decision.

2.26.150 Council consideration.

2.26.180 Local improvement district assessment roll hearings.
2.26.190 Variance criteria.
2.26.010 Purpose.

The purpose of this chapter is to establish a system of land use regulatory hearings which will satisfy the following basic needs:

A.
A more prompt opportunity for a hearing and decision on alleged violations of land use regulations, and such other regulations as may be assigned to the hearing examiner;

B.
To provide an efficient and effective system for deciding variances and appeals from administrative decisions;

C.
To help ensure procedural due process and appearance of fairness by holding such hearings before a neutral party, competent in the fields of land use and procedural requirements.  (Ord. 550, 1990)

2.26.020 Creation of hearing examiner position.

Pursuant to Chapter 35A.63 RCW, the office of hearing examiner, hereinafter referred to as examiner, is created.  All land use matters of a quasi-judicial nature, not requiring a modification of any ordinance or legislation shall be referred to the examiner who shall interpret, review and implement land use regulations in accordance with the procedures set forth herein.  (Ord. 701, 1999; Ord. 550, 1990)

2.26.030 Appointment.

The hearing examiner shall be appointed by the mayor from a list of qualified persons approved by the council.  The council shall approve the compensation of the hearing examiner as with other professional and consultant positions.  (Ord. 701, 1999; Ord. 550, 1990)

2.26.040 Qualifications.

Examiners shall be appointed solely with regard to their qualifications for the duties of their office and will have such training and experience as will qualify them to conduct administrative or quasi-judicial hearings on regulatory enactments and to discharge the other functions conferred upon them.  Examiners shall hold no other elective or appointive office of position in the city of Sultan.  (Ord. 550, 1990)

2.26.050 Removal.

The mayor with concurrent majority vote of the city council may remove an examiner from office for cause.  (Ord. 550, 1990)

2.26.060 Freedom from improper influence.

No person, including city officials, elected or appointed, shall attempt to influence an examiner in any matter pending before him, except at a public hearing duly called for such purpose, or to interfere with an examiner in the performance of his duties in any other way; provided, that this section shall not prohibit the city’s attorney from rendering legal service to the examiner upon request.  (Ord. 550, 1990)


Section 1.  SMC Section 2.26.070 Amended.  Section 2.26.070 of the Sultan Municipal Code is hereby amended to read as follows:

2.26.070 Conflict of interest.

No examiner shall conduct or participate in any hearing, decision, or recommendation in which the examiner has a direct or indirect substantial financial or familial interest or concerning which the examiner has had substantial prehearing contacts with proponents or opponents.  Nor, in considering an examiner’s recommendation, shall any member of the council who has such an interest or has had such contacts participate in consideration thereof.  

2.26.080 Rules.

The examiner shall have the power to prescribe rules for the scheduling and conduct of hearings and other procedural matters related to the duties of his office.  Such rules may provide for cross-examination of witnesses.  (Ord. 550, 1990)


Section 2.  SMC Section 2.26.090 Amended.  Section 2.26.090 of the Sultan Municipal Code is hereby amended to read as follows:

2.26.090 Duties of the examiner – Applications.

A.
The examiner shall receive and examine available information, conduct fair and impartial public hearings, prepare a record thereof, and enter findings, conclusions, recommendations, or decisions as provided throughout the Sultan Municipal Code.



 
B.
The examiner is empowered to act in lieu of the board of adjustment, and such other officials, boards or commissions as may be assigned.  Whenever existing ordinances, codes or policies authorize or direct the board of adjustment, or other officials, boards or commissions to undertake certain activities which the examiner has been assigned, such ordinances, codes or policies shall be construed to refer to the examiner. 

C.
The hearing examiner is empowered consistent with SMC 2.26.120(D) and rules adopted by the hearing examiner to reconsider decisions or recommendations of the hearing examiner. 
2.26.100 Reports of city departments.

On any land use issue coming before the examiner, the building official shall coordinate and assemble the reviews of other city’s departments, governmental agencies, and other interested parties and shall prepare a report summarizing the factors involved and the planning commission/city council findings and recommendations.  At least seven calendar days prior to the scheduled hearing, the report shall be filed with the examiner and copies thereof shall be mailed to the applicant and made available for public inspection.  Copies thereof shall be provided to interested parties upon payment of reproduction costs.  In the event that information to be provided by the applicant or other parties outside of city control has not been provided in sufficient time for filing seven days in advance of the hearing, the examiner may reschedule the hearing and notify interested parties.  (Ord. 550, 1990)

2.26.110 Public hearing.

A.
Before rendering a decision or recommendation on any application, the examiner shall hold at least one public hearing thereon.

B.
Notice of the time and place of the public hearing shall be given as provided in the ordinance governing the application.  If none is specifically set forth, such notice shall be given no less than 10 days before the public hearing.

C.
The examiner shall have the power to prescribe rules and regulations for the conduct of hearings under this chapter and also to administer oaths, and preserve order.  (Ord. 821-03 § 1; Ord. 550, 1990)


Section 3.  SMC Section 2.26.120 Amended.  Section 2.26.120 of the Sultan Municipal Code is hereby amended to read as follows:
2.26.120 Examiner’s recommendation or decision.

A.
The examiner shall render a written recommendation or decision within 10 working days of the conclusion of a hearing, unless the applicant or appellant agrees to a longer period in writing.  The recommendation or decision shall include at least the following:

1.
Findings of fact and conclusions of law based upon and supported by the record;

2.
A recommendation or decision on the application or appeal to grant, deny, or grant with such conditions, modifications, and restrictions as the examiner finds reasonable to make the application or appeal compatible with its environment, the Sultan Municipal Code, the City of Sultan Comprehensive Plan, other official policies and objectives, and land use regulatory enactments.  Examples of the kinds of conditions, modifications, and restrictions that may be imposed include, but are not limited to additional setbacks, screenings in the form of fencing or landscaping, easements, dedications, or additional right-of-way and performance bonds;






3.
A statement of the date the recommendation or decision will become final.
B.
1.
All decisions or recommendations of the hearing examiner are subject to reconsideration, unless reconsideration is waived.  Reconsideration is waived unless within seven calendar days of the date of mailing of the decision or recommendation, the applicant, the city, or a party of record submits a written request for reconsideration in accordance with rules issued by the hearing examiner.  Pending reconsideration by the hearing examiner, a decision or recommendation shall not be deemed final for the purpose of commencement of the period of time in which to commence an appeal.  If reconsideration is waived because no timely request for reconsideration is made, the initial decision or recommendation of the hearing examiner, subject to any right of appeal, shall be deemed final as of the eighth calendar day after the date of mailing of the decision or recommendation.  If a timely request for reconsideration is made, the hearing examiner shall grant or deny reconsideration within 10 calendar days of the date of receipt of the request for reconsideration.  All periods of time provided for in this code for council consideration of a hearing examiner’s recommendation shall commence to run from the later of the eighth calendar day after mailing of the hearing examiner’s recommendation or the date of the hearing 


examiner’s order granting or denying reconsideration.  

2.
All fees associated with reconsideration shall be set by council resolution.


Section 4.  SMC Section 2.26.130 Amended.  Section 2.26.130 of the Sultan Municipal Code is hereby amended to read as follows:

2.26.130 Notice of examiner’s recommendation or decision.

Not later than three working days following the rendering of a written recommendation or decision, copies thereof shall be mailed to the applicant and to other parties of record in the case.  “Parties of record” shall include the applicant and all other persons who specifically request notice by signing a register provided for such purpose at the public hearing, or otherwise provide written request for such notice.  

Section 6.  SMC Section 2.26.140 Amended.  Section 2.26.140 of the Sultan Municipal Code is hereby amended to read as follows:
2.26.140 Appeal from examiner’s decision.

Where the examiner’s decision is final and conclusive it may be appealed to Superior Court by a party with standing in accordance with the procedures of Chapter 36.70C RCW.














Section 7.  SMC Section 2.26.150 Amended.  Section 2.26.150 of the Sultan Municipal Code is hereby amended to read as follows:
2.26.150 Council consideration.
An examiner’s recommendation shall come to Council for a final decision in accordance with the procedures in the underlying ordinance or statute governing the land use permit or other land use application.  







Section 8.  SMC Section 2.26.160 Repealed.  Section 2.26.160 of the Sultan Municipal Code is hereby repealed in its entirety.


2.26.180 Local improvement district assessment roll hearings.

A.
As authorized by RCW 35.44.070, the city council hereby provides for delegating, whenever directed by majority vote of the city council, the duty of conducting public hearings for the purpose of considering and making recommendations on final assessment rolls and the individual assessments upon property within local improvement districts to a hearing examiner appointed under this section, and the hearing examiner is directed to conduct such hearings and make those recommendations when thus authorized by the city council.

B.
All objections to the confirmation of the assessment roll shall be in writing and identify the property, be signed by the owners and clearly state the grounds of the objection.  Objections not made within the time and in the manner prescribed and as required by law shall be conclusively presumed to have been waived.

C.
The hearing examiner shall conduct the hearing to be commenced at the time and place designated by the city council, cause an adequate record to be made of the proceedings, and make written findings, conclusions and recommendations to the city council following the completion of such hearings, which may be continued and recontinued as provided by law whenever deemed proper by the hearing examiner, and the city council shall either adopt or reject the recommendations of the hearing examiner.

D.
The recommendations of the hearing examiner shall be that the city council correct, revise, lower, change or modify the roll or any part thereof, or set aside the roll in order for the assessment to be made de novo, or that the city council adopt or correct the roll or take other action on the roll as appropriate, including confirmation of the roll without change.  The recommendations of the hearing examiner shall be filed with the city clerk and be open to public inspection.  All persons whose names appear upon the recommended assessment roll who timely filed written objections to their assessments shall receive mailed written notification of their recommended assessments.

E.
Any persons who shall have timely filed objections to their assessments may appeal the recommendations of the hearing examiner regarding their properties to the city council by filing written notice of such appeal with the city clerk within 10 calendar days after the date of mailing of the hearing examiner’s recommendations.

F.
The appeal shall be based exclusively upon the record made before the hearing examiner and shall be considered by the city council at a public meeting.  No new evidence may be presented.  Arguments on appeal shall be either oral or written as the city council may order.

G.
The city council shall adopt or reject the recommendations of the hearing examiner at a public meeting, after considering any appeals, and shall act by ordinance in confirming the final assessment roll. 

H.
Any appeal from a decision of the city council regarding any assessment may be made to the superior court within the time and in the manner provided by law.

I.
The procedures set forth in this section are independent of and alternative to any other hearing or review processes heretofore or hereafter established by the city, and shall govern the conduct and review of final assessment hearings conducted before hearing examiners and related proceedings when authorized by the city council.  (Ord. 775-01 § 1)


Section 9.  SMC Section 2.26.190 Adopted.  A new Section 2.26.190 of the Sultan Municipal Code is hereby adopted to read as follows:
2.26.190 Variance criteria.

No application for a variance shall be granted unless the examiner finds:

A.
The variance shall not constitute a grant of special privilege inconsistent with the limitation upon uses of other properties in the vicinity and zone in which the property on behalf of which their application was filed is located; and

B.
That the granting of such variance will not be materially detrimental to the public welfare or injurious to the property or improvements in the vicinity and zone in which the subject property is situated; and

C.
That such variance is necessary:

1.
Because of special circumstances set forth in the findings relating to size, shape, topography, location or surroundings of the subject property, to provide it with use rights and privileges permitted to other properties in the vicinity and in the zone in which the subject property is located; and

2.
Because for reasons set forth in the findings, the variance as approved would contribute significantly to the improvement of environmental conditions, either existing or potentially arising from the proposed improvement.


Section 10.  Severability.  Should any section, paragraph, sentence, clause or phrase of this Ordinance, or its application to any person or circumstance, be declared unconstitutional or otherwise invalid for any reason, or should any portion of this Ordinance be pre-empted by state or federal law or regulation, such decision or pre-emption shall not affect the validity of the remaining portions of this Ordinance or its application to other persons or circumstances.


Section 11.  Effective Date.  This Ordinance shall be published in the official newspaper of the City, and shall take effect and be in full force five (5) days after the date of publication.

ADOPTED BY THE CITY COUNCIL AT A REGULAR MEETING THEREOF ON THE _____DAY OF __________, 2008.








CITY OF SULTAN








______________________________








Carolyn Eslick, Mayor 

ATTEST/AUTHENTICATED:

______________________________

Laura Koenig, City Clerk

Approved as to form:

______________________________

Kathy Hardy, City Attorney

Filed with the City Clerk:

Passed by the City Council:

Date of Publication:

Effective Date:
SULTAN CITY COUNCIL

AGENDA COVER SHEET

Date:



September 11, 2008
Agenda Item #:

Consent C 6
Subject:


Ordinance 990-08 Budget Amendment

Contact:


Laura Koenig, Deputy Finance Director

ISSUE:

The issue before the Council is the adoption of Ordinance 990-08 (Attachment A) to amend the 2008 Budget.  

Summary Statement:

Ordinance 990-08 amending the 2008 Budget was introduced for a first reading on August 28, 2008.  The Council held a public hearing on July 24, 2008 and August 28, 2008 for the purpose of amending the 2008 Budget.   Amendments are proposed to the 104 Equipment Reserve Fund, 106 Police Equipment Reserve Fund and 107 Drug Enforcement Fund.  

The Council approved the following amendments to the 2008 Budget:

104 Equipment Reserve Fund:  On June 26, 2008, the Council approved the purchase of two new Public Works utility vehicles at an estimated cost of $45,000.

Impacts:

$45,000 expenditure increase

Funding Source
Interfund transfers from operating funds (Street, Water, Sewer and Garbage.

106 Police Equipment Reserve Fund:  On June 12, 2008, the Council approved the purchase of a new police vehicle and on June 26, 2008 the renewal of the motorcycle lease. In addition to those cost, there have been major repairs costing $4,362 to two police vehicles this year. There were no expenditures for repairs included in the adopted budget.  The original budget provided for the lease payments on vehicles purchased in 2007.

Impacts:

$35,000 - New vehicle




$  2,000  - motorcycle lease




$  5,000  - vehicle repairs

Total


$42,000

Funding Source:
Fund reserves and utility taxes collected

107 Drug Enforcement Fund:  Drug Enforcement Fund expenditures are restricted to activities directly related to drug enforcement or education.  The City, through an Interlocal agreement with Snohomish County, is a member of the Drug Task Force.  The annual fee was originally included in the Law Enforcement budget in the General Fund.  Staff recommends the expenditure be reallocated to the Drug Enforcement Fund.

Impacts:  

$1021 expenditure increase.

Funding source:
Fund reserves ($7685)

Staff Recommendation:

Adoption of Ordinance 990-08 to amend the 2008 Budget with the recommended revenue and expenditure adjustments.

Motion:

Move to adopt Ordinance 990-087amending the 2008 Budget.

Attachments:

A.  Ordinance 990-08

CITY OF SULTAN

SULTAN WASHINGTON

ORDINANCE 990-08



AN ORDINANCE OF THE CITY OF SULTAN AMENDING




THE 2008 BUDGET ADOPTED UNDER ORDINANCE 972-07
THE CITY COUNCIL OF THE CITY OF SULTAN DO ORDAIN AS FOLLOWS:

SECTION 1:  The 2008 Budget as authorized under Ordinance 972-07 for revenues and expenditures for the operation of the City of Sultan for the fiscal year ending December 31, 2008 is amended to increase in the following amounts:

FUND # AND NAME


REVENUES/


EXPENDITURES






UNENCUMBERED FUNDS

104  Equipment Reserve

$   0



$45,000



106  Police Equipment Reserve

$   20,607


$42,000

107  Drug Enforcement Fund

$    1,021


$  1,021

Total Amendment   


$ 21,628     


$88,021









          

A full copy of the amended budget sections are attached and made part of this ordinance by reference.

SECTION 2:  The budget for the year 2008 is amended to provide for the changes as outlined above and filed in the office of the City Clerk.

SECTION 3:  The City Clerk is hereby directed to transmit the amended budget to the Auditor of the State of Washington, Division of Municipal Corporations.

Severability:  This ordinance is severable and if any portion of it shall be declared invalid or unconstitutional, the remaining portion shall remain valid and enforceable.

Effective Date:  This ordinance shall be in full force and effect five days after publication as required by law.

REGULARLY ADOPTED this day 11 of September, 2008



















Carolyn Eslick, Mayor

Attest:


Laura J. Koenig, City Clerk

Approved as to form:







     




Kathy Hardy, City Attorney

Published:  

SULTAN CITY COUNCIL

AGENDA COVER SHEET

Agenda Item #:

Consent C 7
Date:



September 11, 2008

Subject:


Public Hearing – Comprehensive Plan Update

Contact:


Deborah Knight, City Administrator

Issue:

The issue before the Council is to set a public hearing on September 25, 2008 to take public comment on the Comprehensive Plan and Draft Supplemental Impact Statement and related revisions to development regulations of the Sultan Municipal Code.

Summary Statement:

The proposed 2008 revisions to the Comprehensive Plan are intended to address Growth Management Act (GMA) compliance issues identified by the Growth Management Hearings Board. A significant compliance issue identified by the Growth Management Hearings Board was the City's planning for capital facilities did not demonstrate how the City would pay for the water, sewer, roads and parks to needed to serve future growth. 

The revisions, for the most part, address how to plan, provide, and pay for capital facilities including water, sewer, roads, parks, and public facilities such as city hall and public works shop. Revisions to the City's development regulations are proposed to clarify when and how property owners will be expected to pay fair-share costs for extensions of planned water, sewer, stormwater, and transportation and park systems. Revisions to development regulations are also proposed to meet the GMA requirement for review and revision to maintain consistency with any changes to the GMA that may have been adopted since the development regulations were last revised.
The Council and Planning Board will hold  a joint meeting and Public Hearing on the revisions to the Comprehensive Plan on September 9, 2008.  In accordance with the compliance schedule and calendar, the Council is schedule to hold the final Public Hearing on September 25, 2008.  The final package for the Comprehensive Plan and Development Regulation amendments will be distributed for public review on September 15, 2008.
Recommendation:

Set a Public Hearing on September 25, 2008 during the regular Council meeting on the Comprehensive Plan and Draft Supplemental Impact Statement and related revisions to development regulations of the Sultan Municipal Code.

Attachments:  A.  Notice of Joint Meeting

Attachment A

CITY OF SULTAN 

PUBLIC NOTICE

NOTICE OF CHANGE OF

PLANNING BOARD MEETING SCHEDULE

CITY COUNCIL SPECIAL MEETING

PLANNING BOARD PUBLIC HEARING

 

The City of Sultan hereby provides notice that the Planning Board is changing the date of its regular meeting from Tuesday, September 2nd, 2008 to Tuesday, September 9th, 2008 at 7:00 pm. in the Council Chambers, located at City Hall, 319 Main Street, Sultan, Washington.  

This September 9th meeting will be a public hearing to review and gather public input on proposed revisions to the City of Sultan Comprehensive Plan and Draft Supplemental Environmental Impact Statement, and related revisions to development regulations of the Sultan Municipal Code.

The Sultan City Council will hold a special meeting on Tuesday, September 9th at 7:00 pm. in the Council Chambers, located at City Hall, 319 Main Street, Sultan, Washington.  This meeting will be a joint session with the Planning Board to review and gather public input on proposed revisions to the City of Sultan Comprehensive Plan and Draft Supplemental Environmental Impact Statement, and related revisions to development regulations of the Sultan Municipal Code.

Description of Proposed Revisions:

The proposed 2008 revisions to the Comprehensive Plan are intended to address Growth Management Act (GMA) compliance issues identified by the Growth Management Hearings Board. A significant compliance issue identified by the Growth Management Hearings Board was the City's planning for capital facilities did not demonstrate how the City would pay for the water, sewer, roads and parks to needed to serve future growth. 

The revisions, for the most part, address how to plan, provide, and pay for capital facilities including water, sewer, roads, parks, and public facilities such as city hall and public works shop. Revisions to the City's development regulations are proposed to clarify when and how property owners will be expected to pay fair-share costs for extensions of planned water, sewer, stormwater, transportation and park systems. Revisions to development regulations are also proposed to meet the GMA requirement for review and revision to maintain consistency with any changes to the GMA that may have been adopted since the development regulations were last revised.

Key changes to the plan include: 

· Reducing transportation level-of-service from LOS B (fairly free flowing) to LOS D (stable flow with acceptable delay during peak travel hours). 

· Increasing transportation impact fees paid by developers from $1,837 to $5,272 per peak hour trip. Developers may pass these costs on to homebuyers in the form of higher home costs. 

· Removing the proposed road connection between the Dyer and Skywall neighborhoods and keeping the planned sewer extensions. 

· Requiring property owners served by septic systems to abandon their septic systems and pay a hook-up fee when sewer utilities extended past their properties. 

· Reducing park level-of-service from 42.6 acres per 1,000 residents to acquiring a new community park. 

· Decrease park impact fees from $3,415 to $3,175 per dwelling unit. 

· Removing the condition of having 2.6 officers per 1,000 residents as a condition of development approval. The City will strive to provide quality public safety service and balance police expenditures with other city service needs. 

· Reorganizing the Plan to enhance readability. 

· Revising the 2004 Plan's estimate of 1,500 existing jobs in Sultan to 1,010. The 2025 employment estimate of 2,000 employees will not change. 

· Revising the total area to be served by City infrastructure by 2025 from 2,557 acres, which was inaccurate to 2,304 acres. 

· Confirming the ability of the future city limits to accommodate 11,119 people in 2025.  The city's current estimated population is 4,530. 

· Revising Sultan Municipal Code (SMC) chapters 16.16 and 16.28 regarding future sewer connections.

· Revising SMC chapter 16.72 regarding park impact fees.

· Revising SMC chapter 16.92 regarding stormwater management performance standards.

· Revising SMC chapter 16.108 regarding eliminating concurrency for police protection.

· Revising SMC chapter 16.112 regarding development impact fees.

· Revising SMC chapter 16.150 regarding the definition of “family day care home.”

The public is welcome to attend this meeting and to give testimony at the hearing.

For further information please call City Hall at 360-793-2231.

 

Publish:  August 28, 2008

 

 

 

 
SULTAN CITY COUNCIL

AGENDA ITEM COVER SHEET

DATE:
 September 11, 2008


ITEM #:
 C - 8

SUBJECT:
 Approve Contract for Nelson Geotechnical Associates, Inc for  

                                            Proposal Geotechnical Construction Monitoring Services

                                            Sultan Basin Rd Widening Project.  

CONTACT PERSON:
 Jon Stack – Engineering


______________________________________________________________________

ISSUE:   

Authorize the Mayor to sign a contract not to exceed $25,000.00 with Nelson Geotechnical Associates, Inc. for Geotechnical Support Services associated with the Sultan Basin Road Widening and Utility Improvement Project. 

SUMMARY:     

Approve a contract for Nelson Geotechnical Associates, Inc for Construction Monitoring

Services on the Sultan Basin Rd Widening Project as specified in the Scope of Work outlined in the

contract agreement.

BACKGROUND:  

Nelson Geotechnical Associates, Inc provided the design services for Hilfiker Wall on the

project and is best qualified to provide construction monitoring services on an “as-needed” basis.

FISCAL IMPACT:   

The contract is not to exceed $25,000.00 and will be funded by Street Impact Funds.
ALTERNATIVES: 

1. Authorize Mayor to approve a contract with Nelson Geotechnical Associates.

2. Do not authorize the Mayor to approve contract with Nelson Geotechnical Associates.

3. Do not authorize a contract and direct Staff to areas of concern.

RECOMMENDED ACTION:      

I  MOVE TO AUTHORIZE THE MAYOR TO APPROVE the Nelson Geotechnical Associates, Inc. for the Sultan Basin Road Widening and Utility Project.

ATTACHMENTS:

A- Nelson Geotechnical Associates, Inc. Contract

COUNCIL  ACTION:

DATE:

SULTAN CITY COUNCIL

AGENDA ITEM COVER SHEET

ITEM NO:
C-9

DATE:

September 11, 2008

SUBJECT:

Contract with Craig Bruner to administer the City’s Community Rating System Program recertification for 2008

CONTACT PERSON:
Deborah Knight, City Administrator

ISSUE:

The issue before the City Council is to authorize the Mayor to sign a contract with Craig Bruner not to exceed $4,275 to administer the City’s Community Rating System Program recertification for 2008.

STAFF RECOMMENDATION:

Authorize the Mayor to sign a contract with Craig Bruner not to exceed $4,275 to perform the scope of work in Attachment A.

SUMMARY:

The City of Sultan is required to submit its recertification report to the Insurance Services Office no later than September 15, 2008 in order to maintain its classification of 7 under the Community Rating System Program.  This classification allows for a 15% flood insurance rate reduction.
Mr. Craig Bruner was the City’s former Community Rating Systems Manager and is responsible for the City achieving its 7 classification.

Mr. Bruner resigned from the City in 2007 when it was necessary for the City to cut the building official/building inspector position to half-time to balance the City’s budget.  City staff contacted Mr. Bruner regarding the possibility of providing support to the City in order to maintain its rating under the CRS program.  

The proposed contract will meet the requirements of the Insurances Services Office 2008 recertification requirements. In 2009, the City will use a combination of contracted services and in-house staff to meet the requirements of the CRS program and bring the benefit of lower flood insurance rates to the Sultan community.  
BACKGROUND:

Sultan has a history of proactive mitigation of natural hazards as evidenced by their development of a Comprehensive Floodplain Management Plan and a Repetitive Flood Loss Plan, as well as the all Natural Hazards Mitigation Plan.  
These plans along with active participation in programs like the Community Rating System have allowed Sultan to create a strong foundation to build a better, safer, sustainable community.  
The CRS program will allow Sultan to position itself to provide the highest level of hazard mitigation assistance at the lowest cost available to its constituency, while providing the added benefit of reductions in the cost of flood insurance premiums with in the City of Sultan.

The CRS is a reward/incentive program sponsored by FEMA that rewards National Flood Insurance Program (NFIP) Communities for proactive management of their identified floodplains by incrementally reducing cost of flood insurance. 
The CRS provides classifications to Communities based on the amount of CRS creditable activities that the Community is implementing.  Since its inception in 1990, the CRS program has rewarded local Communities for good sound planning of which the City of Sultan is a prime example. 
FISCAL IMPACT:

The cost of the program will be budgeted out of the professional services line-item in the Building Department budget.  There is approximately $4,800 remaining in the budget to support his contract.  

RECOMMENDED ACTION:  


Authorize the Mayor to sign a contract with Craig Bruner not to exceed $4,275 to perform the scope of work in Attachment A.

COUNCIL ACTION:


DATE:

Attachment A

City of Sultan

Community Rating System

Recertification 2008

Scope-of-Work

Community Rating System

I am excited about the opportunity to work with the City of Sultan on the Community Rating System (CRS) Annual Recertification.  Sultan has a history of proactive mitigation of natural hazards as evidenced by their development of a Comprehensive Floodplain Management Plan and a Repetitive Flood Loss Plan, as well as the all Natural Hazards Mitigation Plan.  These plans along with active participation in programs like the Community Rating System have allowed Sultan to create a strong foundation to build a better, safer, sustainable community.  This will allow Sultan to position itself to provide the highest level of hazard mitigation assistance at the lowest cost available to its constituency, while providing the added benefit of reductions in the cost of flood insurance premiums with in the City of Sultan.

The CRS is a reward/incentive program sponsored by FEMA that rewards National Flood Insurance Program (NFIP) Communities for proactive management of their identified floodplains by incrementally reducing cost of flood insurance.  The CRS provides classifications to Communities based on the amount of CRS creditable activities that the Community is implementing.  Since its inception in 1990, the CRS program has rewarded local Communities for good sound planning of which the City of Sultan is a prime example.  Currently the City of Sultan has a classification of 7, which allows for a 15% flood insurance rate reduction.

Scope-of-Work

The purpose and intent of this scope-of-work is to itemize those things that will been done by Craig Bruner in order to maintain the City of Sultan’s current Community Rating System (CRS) Classification of 7.

I have created a numeric checklist of actions I will take in order to maintain the current classification.  It is understood that some actions require that I enter data on to a City computer database and have access to a City computer for that purpose.  I will also need access to the City computer that has the Auto-Cad computer-drafting program installed on it.  The City will also incur all cost for printing and mailing of brochure.

1. Create a log of all requests for copies of Elevation Certificates from September 15, 2007 through September 15, 2008.

2. Review all Elevation Certificates for completeness, and accuracy, noting any deficiency, I will make recommendations to Staff for correction.

3. Put new Elevation Certificates onto the CRS computer format that is on the City computer.

4. Using the Cities copier and computer, I will create a PDF file of new Elevation Certificates and send them on to the Cities Webmaster for inclusion on the City’s flood information website.

5. Create a log of all requests for flood zone information.

6. Review outreach brochure to be sure this service is publicized.

7. Review outreach brochure and mailing list.  (The City must pay all printing and mailing cost).

8. Review flood information displayed at public buildings.

9. Review documents, publications, and card file at the Sultan Sno-Isle Library for completeness and order through FEMA any necessary documents or publications.

10. Review the City’s website and make recommendations to the City regarding any changes to the floodplain information displayed.

11. Create a log of property owners requesting technical assistance.

12. Review the outreach brochure to see that this service is published.

13. Place a copy of the Auto-Cad map of the Open Space/Parkland in the floodplain.

14. Document how the higher regulatory standards are being enforced, and the BCEGS Classification is being maintained.  Inform the Insurance Services Office that the City no longer has a Certified Floodplain Manager.

15. Review the digitized (Auto-Cad) maps, and then update the LOMA, 

1. LOMR-F, and include the C-LOMR-F.

16. Review the elevation reference marks and insert a copy into the CRS file.

17. Check to see that a copy of the previous FIRM’s and Flood Insurance Study Reports are maintained.

18. Create a log of all Stormwater Management enforcement actions taken from September 15, 2007 and September 15, 2008.

19. Submit the Floodplain Management Plan progress report to the Department of Ecology and the Insurance Services Office.  This report will include the status of those buildings that where substantially damaged in the last flood.

20. Provide documentation of the buildings that have been elevated to protect them from flood damage.

Based on the understanding of the Scope-of-Work, and the City will be responsible for printing and mailing of brochures and news letters which are not included in this document; the availability of existing information, support, and participation from Sultan personnel; I believe a budget $4,275.00 is sufficient to meet the desired work product.  Completion of this project will maintain the City of Sultan CRS Classification of 7.

Signed:







Date:




Ms. Deborah Knight, City Administrator

Signed:






Date:





Mr. Craig Bruner CFM/CPE/CBI
SULTAN CITY COUNCIL

AGENDA ITEM COVER SHEET

DATE:
 September 11, 2008


ITEM #:
 C -  10

SUBJECT:
 Approve Contract for WEB Engineering Construction Support

                                            Road and Utility Improvements on Sultan Basin Rd Widening

                                            Project.  

CONTACT PERSON:
 Jon Stack – Engineering


______________________________________________________________________

ISSUE:   

Authorize the Mayor to sign a contract not to exceed $15,000.00 with WEB Engineering for engineering construction support services associated with the Sultan Basin Road Widening and Utility Improvement Project. 

SUMMARY:     

Approve a contract for WEB Engineering for engineering construction support services associated with the Sultan Basin Road Widening and Utility Improvement Project as specified in the Scope of Work outlined in the contract agreement.
BACKGROUND:  

WEB Engineering provided the design services for the project and is best qualified to 

provide engineering construction services on an “as-needed” basis.

FISCAL IMPACT:   

The contract is not to exceed $15,000.00 and will be funded by Street Impact Funds.
ALTERNATIVES: 

4. Authorize Mayor to approve a contract with WEB Engineering.

5. Do not authorize the Mayor to approve contract with WEB Engineering.

6. Do not authorize a contract and direct Staff to areas of concern.

RECOMMENDED ACTION:      

I  MOVE TO AUTHORIZE THE MAYOR TO APPROVE a Construction Support Contract with WEB Engineering for the Sultan Basin Road Widening and Utility Project.

ATTACHMENTS:

B- WEB Engineering Contract

COUNCIL  ACTION:

DATE:

SULTAN CITY COUNCIL

AGENDA ITEM COVER SHEET

ITEM NO:
Consent C 11

DATE:
September 11, 2008

SUBJECT:
Contract for Broker Services - Insurance

CONTACT PERSON:
Laura Koenig, Clerk/Deputy Finance Director

ISSUE:

The issue before the City Council is authorizing the Mayor to sign the annual renewal of the Contract for Municipality Broker Services with Sultan Insurance Company.

SUMMARY:

The City is required under the agreement with the Cities Insurance Association of Washington Cities to have a Broker to assist with insurance matters.  Sultan Insurance has provided this service for the past fifteen years for a set fee.  The charge for 2008-09 is $1200 for the year.  This fee has not increased for the past five years.  

The Broker assists the City with the annual renewal process to verify vehicle, equipment and building coverages and assist with insurance claims.


FISCAL IMPACT:

This is incorporated into the annual budget for insurance.

STAFF RECOMMENDEDATION:


Authorize the Mayor to sign the contract for Municipality Broker Services with Sultan Insurance Company.

Attachments:

1.  Contract for Service

COUNCIL ACTION:


DATE:

[image: image1.emf]
SULTAN CITY COUNCIL

AGENDA ITEM COVER SHEET

ITEM NO:
A-1
DATE:

September 11, 2008
SUBJECT:

Ordinance No. 986-08 – First Reading to establish Stormwater Utility Rates
CONTACT PERSON:
Deborah Knight, City Administrator

Connie Dunn, Public Works Director
ISSUE:

The issue before the City Council is to have First Reading of Ordinance No. 986-08 (Attachment A) to establish a stormwater utility rate structure levied upon all developed real property within the boundaries of the utility.
STAFF RECOMMENDATION:
Have First Reading of Ordinance No. 986-08 to establish a stormwater utility rate structure levied upon all developed real property within the boundaries of the utility.
SUMMARY:
The City Council discussed four rate structure alternatives (Attachment B) for the Stormwater Utility at its July 10, 2008 meeting.  The City Council selected Alternative 1 and directed staff to prepare an adopting ordinance for Council action.  

The Council has delayed discussion of this item until the September 11, 2008 meeting to ensure all the members of the Council could be present to discuss the proposed utility rate.  

The Council must have First Reading of Ordinance No. 986-08 at the September 11, 2008 meeting and Second Reading of the Ordinance on September 25, 2008 to ensure the appropriate fee is in place to support improvements to the stormwater system identified in the proposed 2008 revisions to the 2004 City of Sultan Comprehensive Plan.

The revised Comprehensive Plan includes $50,000 of capital investment to support stormwater facility needs.  The utility fee the Council adopts must be adequate to fund this level of investment.  All of the proposed alternatives generate sufficient revenues, however under Alternatives No. 1 and No. 2 the City would need to shift revenues designated for maintenance and operations to fund $30,000 in additional capital.

DISCUSSION:
Establishing the Utility

The proposed Ordinance establishes the Stormwater Utility (Utility) rate structure.  The Utility is established by separate Ordinance (Ordinance No. 985-08) as described in Consent Agenda Item No. 6 in the Council’s August 14, 2008 Agenda Packet.
There are a number of state statutes that pertain either directly or indirectly to the City’s authority to form a surface water utility.  One of the more broad based statutes pertains to municipal utilities in general and states that a code city may provide utility service within and outside its city limits and this includes the exercise of all powers to the extent authorized by law (RCW 35A.80.010).
Proposed Ordinance
The proposed ordinance establishes the stormwater utility fee (fee) in accordance with Ordinance No. 985-08.  The fee for each developed property is based on:

1. Rate Policy

2. Equivalent Residential Units

3. Property Classification

Rate Policy
In accordance with the policy established by the Stormwater Utility, the stormwater utility fee shall be determined by the amount of impervious area contained on each parcel of real property as determined by the Public Works Department.  
Equivalent Residential Units (ERU)
ERU's are used for the purpose of calculating the stormwater user's rate.  An ERU represents the average square footage of impervious surface of a detached single-family residential property and is applied to commercial properties to calculate the commercial rate.  
The ERU is established by reviewing a representative sample of recorded date, maps, surveys or field measurement to obtain the average impervious area for a single-family lot.  Non-residential properties are converted into ERUs based on the amount of impervious area on the property.
“Impervious Area” means that hard surface area which prevents or retards the entry of water into the soil mantle and/or causes water to run off the surface in greater quantities or at an increased rate of flow from that present under natural conditions prior to development. 
Common impervious surfaces include, but are not limited to, roof tops, walkways, patios, driveways, parking lots or storage areas, concrete or asphalt paving, gravel roads, packed earthen materials, and oiled macadam or other surfaces which similarly impede the natural infiltration of surface and stormwater runoff.  

For the City of Sultan, the calculated ERU is 4,519 square feet.  Of the 14 jurisdictions examined in the phone survey for the study, Sultan's ERU was the second highest.  This is largely due to the rural nature of residential properties and the number of barns and outbuildings.  

The total number of ERUs in the City are:

Multifamily Residential 1-4 plexes

75

Commercial Properties


920

Residential Properties


1,246

Schools




398





Total





2,639

Property Classification
For purposes of determining the Stormwater Utility Fee, all properties in the City are classified into one of the following classes:

· Single-family detached residential property = 1 ERU
· Two-, three- and four-family residential property = 1.75 ERU
· Commercial and Other developed property including multi-family (5 or more units) = the numerical factor obtained by dividing the total impervious surface area (square feet) of the property by one ERU. 
Stormwater Utility Fee
For all single-family residences and detached single-family condominiums, the monthly Stormwater Utility Fee shall be $5.75 per month.

For two-, three-, and four-family residential property, the monthly Stormwater Utility Fee shall be the fee established and approved for 1.75 ERUs ($5.90/month).

For all other development property including commercial, institutional, manufacturing, multi-family greater than four (4) residences, attached condominiums of greater than four (4) units and mobile home parks, the monthly Stormwater Utility Fee is determined by dividing the total square fee of impervious surface on the subject property by one ERU.

By way of illustration:

12,500 square fee of impervious surface / 4,519 square fee (1 ERU) = 2.77 ERU

2.77 ERU = $5.90/month in accordance with the fee schedule in the adopting ordinance.

	STORMWATER MONTHLY RATE SCHEDULE 

PER TAX PARCEL
	

	RESIDENTIAL PARCELS
	

	Single Family 
	$5.75/MO

	Low-Income Senior
	$2.88/MO

	Two-, three-, and four-family residential
	$5.90/MO

	
	

	COMMERCIAL, INSTITUTIONAL, MANUFACTURING, MULTI-FAMILY (GREATER THAN 4 UNITS) AND MOBILE HOME PARKS
	

	Base Rate by Equivalent Residential Unit (ERU)

The calculated ERU is 4,519 square feet
	

	< 1 ERU
	$5.75/MO

	1.01-5.00 ERU
	$5.90/MO

	5.01-10.00 ERU
	$6.00/MO

	10.01-15.00 ERU
	$6.10/MO

	15.01 – 20.00 ERU
	$6.20/MO

	20.01 – 25.00 ERU
	$6.30/MO

	25.01 – 50.00 ERU
	$6.40/MO

	50.01-100.00 ERU
	$6.50/MO

	> 100.00 ERU
	$6.60/MO


Exemptions 
The Utility exempts three categories of properties:
1) City street rights-of-way, because the City Council has determined that the value of the in-kind service provided by the rights-of-way in collecting and transporting storm and surface water from adjacent properties is equal to or exceeds the Stormwater Utility Fee that would be charged by the Utility.
2) State of Washington highway rights-of-way and Snohomish County road rights-of way so long as the State of Washington and Snohomish County shall agree to maintain, construct and improve all drainage facilities contained within such rights-of-way as required by the Utility in conformance with all Utility standards for maintenance, construction and improvement hereafter established by the Utility and so far as such maintenance, construction and improvements shall be achieved at no cost to the Utility or to the City.

3) Real property within the boundaries of the Utility that are in an entirely undeveloped state and are deemed by the Public Works Director or his/her designee not to make use of the services of the Utility.  

Credits 
Section 14.04.080 “Credits Available Against Stormwater Fees” was deleted per Council direction from the Stormwater Utility Ordinance (985-08) between First and Second Reading.  The credit for low income seniors was moved to section 14.04.060(4) Initial Stormwater Utility Fee.  

Billing & Collection of Utility Fees 
1) The stormwater fee will be billed in conjunction with the property owner’s or user’s customary water and sanitary sewer bill issued by the City and for the purposes of billing only the city shall be deemed to have a consolidated sewer, water and stormwater utility and therefore the City may allocate receipts on billings first to stormwater and sewer to preserve its right to shut off water.  For developed properties subject to the  stormwater utility fee that do not otherwise receive a water or sanitary sewer bill from the City of Sultan, the stormwater utility fee may be billed at intervals set by the Public Works Director, but not less than annually.

2) Delinquent accounts shall be determined and administered in a manner consistent with that provided for water and sewer.

3) Billings may be made in the name of tenant or other occupants of the premises that are provided Stormwater Utility services at the mailing address of the property.  Such billings shall not relieve the owner of the property from liability for the payment of the charges for furnishing of such stormwater services nor in any way affect the lien rights of the City against the premises to which said stormwater services are furnished.  Failure to receive mail properly addressed to the mailing address provided above shall not be a valid defense for failure to pay the delinquent charges and penalties.  Any change in the mailing address provided above must be properly filed in writing with the Office of the City Clerk before it will become effective.

4) In the event the City must bring legal action to collect stormwater utility fees and/or penalties, the City, in addition to such charges and penalties, shall recover its attorney’s fees and other costs incurred in connection with such collection.

ALTERNATIVES:

1. Have First Reading of Ordinance No. 986-08 to establish a stormwater utility rate structure levied upon all developed real property within the boundaries of the utility.
2. Do not have First Reading of Ordinance No. 986-08 to establish a stormwater utility rate structure and direct staff to areas of concern.

RECOMMENDED ACTION:  


Have First Reading of Ordinance No. 986-08 to establish a stormwater utility rate structure levied upon all developed real property within the boundaries of the utility.
ATTACHMENTS
Attachment A – Ordinance No. 986-08

Attachment B – Proposed Budget Alternatives

Attachment C – Public Participation

City of Sultan

Snohomish County, Washington

Ordinance 986-08

AN ORDINANCE OF THE CITY OF SULTAN, WASHINGTON ESTABLISHING A STORMWATER UTILITY RATE STRUCTURE LEVIED UPON ALL DEVELOPED REAL PROPERTY WITHIN THE BOUNDARIES OF THE UTILITY

Whereas, the Federal Clean Water Act, 33 U.S.C. 1251 et seq., requires certain political entities, such as the City, to implement stormwater management programs within prescribed time frames, and the Environmental Protection Agency, pursuant to the Federal Clean Water Act, 33 U.S.C. 1251 et seq., has published rules for stormwater outfall permits; and

Whereas, pursuant to RCW Ch. 35 A.11, Ch. 35.67 and Ch. 35.92, the City has the authority to establish a Stormwater Utility and set utility rates, and

Whereas, for purposes of convenience and efficiency, the City has combined its rates and charges for water, sewer, garbage and stormwater into one ordinance; and

Whereas, the City commissioned a Surface Water Quality Management Plan Report including analysis of existing conditions and recommendations for a Stormwater Utility and Stormwater Utility rate.  A written report was developed by a qualified consultant.  Said report is dated December 1, 2002 and is hereby incorporated by this reference; and

Whereas, the City Council finds that the extent of impervious area preventing infiltration or hastening the drainage of storm and surface water from a parcel of property, and carrying contaminants into the streams and receiving waters is a primary factor determining an individual property’s contribution into the City stormwater system; and

Whereas, increases in impervious surfaces has increased flood events in recent years; and

Whereas, all property within the City will benefit from the Stormwater Utility, which will protect property from stormwater effects; and

Whereas, the City Council has determined that the value of the in-kind service provided by the rights-of-way in collecting and transporting storm and surface water from adjacent properties is equal to or exceeds the Stormwater Utility Fee that would be charged by the Utility; and

Whereas, the City desires to establish a Stormwater Utility to be responsible for the operation, construction and maintenance of stormwater facilities; for stormwater system planning, and for review of stormwater development plans for compliance with stormwater management codes; and

Whereas, the City Clerk did give notice of a public hearing as required by law; and

Whereas, on August 21, 2003 the City Council did conduct a public meeting for a Surface Water Quality Management Plan to include the establishment of a Stormwater Utility and Stormwater Utility rate; and

Whereas, the City adopted and incorporated the Surface Water Quality Management Plan into the Comprehensive Plan in February 2006 by Ordinance No. 913-06; and

Whereas, the City did create and involve a Citizen’s Advisory Board to participate in the formation of the Stormwater Utility establishing Stormwater Utility rates; and

Whereas, the Citizen’s Advisory Board met on February 10, 2007, March 6, 2007, April 17, 2007 and May 1, 2007; and
Whereas, the City noticed all residents in the Sultan zip code and held on Open House on March 13, 2007 to share information on the proposed utility and take public comment; and 

Whereas, the Planning Board held a Public Hearing to take public comment on July 17, 2007;

Whereas, the City Council held a Public Hearing to take public comment on August 9, 2007;

Whereas, the City notified all commercial, industrial and retail property owners by mail in October 2007 regarding the proposed utility and rates; and 

Whereas, the City Council held a second Public Hearing on January 24, 2008 to take public comment; and 

Whereas, the Public Hearing was continued to February 28, 2008 to allow additional comment opportunities; and 

Whereas, the City Council formed a Stormwater Stakeholders Group comprised of city residents, business owners, planning board and council representatives to review the proposed utility and rates and make recommendations to the City Council; and

Whereas, the Stormwater Stakeholders met on March 10, 2008, March 24, 2008, April 7, 2008, and April 21, 2008; and

Whereas, the Stormwater Stakeholders made a recommendation to the City Council to adopt a stormwater utility rate structure to support maintenance and operations and capital improvements to the City’s stormwater facilities; 

Now therefore, the City Council of the City of Sultan, Washington do ordain as follows:

Section 1. Definitions.  The following words when used herein shall have the following meanings, unless the context clearly indicates otherwise:

1) “City” means the City of Sultan, Washington or another city with whom Sultan has an interlocal agreement for stormwater rate collection.

2) “Developed” means the state, status, or condition of the subject property at the time the proposed project has been completed or development permits have expired, which may include existing buildings, impervious areas, and topography as is affected.

3) “Equivalent Residential Unit (ERU)” shall mean the measure of impervious square feet to be used by the Utility in assessing  stormwater utility fees against each parcel of property.  The calculated ERU is 4,519 square feet.  

ERU's are used for the purpose of calculating the stormwater user's rate.  An ERU represents the average square footage of impervious surface of a detached single-family residential property and is applied to commercial properties to calculate the commercial rate.  

The ERU is established by reviewing a representative sample of recorded date, maps, surveys or field measurement to obtain the average impervious area for a single-family lot.  Non-residential properties are converted into ERUs based on the amount of impervious area on the property.

4) “Impervious Area” means that hard surface area which prevents or retards the entry of water into the soil mantle and/or causes water to run off the surface in greater quantities or at an increased rate of flow from that present under natural conditions prior to development.  Common impervious surfaces include, but are not limited to, roof tops, walkways, patios, driveways, parking lots or storage areas, concrete or asphalt paving, gravel roads, packed earthen materials, and oiled macadam or other surfaces which similarly impede the natural infiltration of surface and stormwater runoff.  

5)  “Stormwater Utility Fee” means the monthly fee levied by the Utility upon all developed real property within the boundary of the Utility as authorized herein.

6) “Undeveloped Property” means the state, status, or condition of the subject property prior to any development of the property, which may include trees, pastures, or native features.

7) “Utility” means the Sultan Stormwater Utility, created by Ordinance No. 985-08 a utility which operates and maintains the storm or surface water drains, channels and facilities, outfalls for storm drainage and the rights and interests in property relating to the system the boundaries of which shall be the city limits of the City of Sultan and future additions thereto.

Section 2.  Rate Policy. In accordance with the policy established by the Utility, the stormwater utility fee shall be determined by the amount of impervious area contained on each parcel of real property as determined by the Public Works Department.  

Section 3.  Stormwater Utility Fee.  In accordance with the rate structure established herein, there is hereby levied upon all developed real property within the boundaries of the Utility the following Stormwater Utility Fee:

1) For all single-family residences and detached single-family condominiums, the monthly Stormwater Utility Fee shall be $5.75 per month.

2) For two-, three- and four-family residential property, the monthly stormwater utility fee shall be the fee established and approved for 1.75 ERUs. 

3) For all other developed property including commercial, institutional, manufacturing, multi-family greater than four (4) residences, attached condominiums of greater than four (4) units and mobile home parks within the boundaries of the Utility, except as exempt under Section 4 below, the monthly Stormwater Utility Fee is determined by dividing the total square fee of impervious surface on the subject property by one ERU.

By way of illustration: 

12,500 square feet of impervious surface / 4,519 square fee (1 ERU) = 2.77 ERU

2.77 ERU = $5.90/month

	STORMWATER MONTHLY RATE SCHEDULE 

PER TAX PARCEL
	

	RESIDENTIAL PARCELS
	

	Single Family 
	$5.75/MO

	Low-Income Senior
	$2.88/MO

	Two-, three-, and four-family residential
	$5.90/MO

	
	

	COMMERCIAL, INSTITUTIONAL, MANUFACTURING, MULTI-FAMILY (GREATER THAN 4 UNITS) AND MOBILE HOME PARKS
	

	Base Rate by Equivalent Residential Unit (ERU)

The calculated ERU is 4,519 square feet
	

	< 1 ERU
	$5.75/MO

	1.01-5.00 ERU
	$5.90/MO

	5.01-10.00 ERU
	$6.00/MO

	10.01-15.00 ERU
	$6.10/MO

	15.01 – 20.00 ERU
	$6.20/MO

	20.01 – 25.00 ERU
	$6.30/MO

	25.01 – 50.00 ERU
	$6.40/MO

	50.01-100.00 ERU
	$6.50/MO

	> 100.00 ERU
	$6.60/MO


Section 4.  Property Exempt From the Stormwater Utility Fee.  The following special categories of property are exempt from the Stormwater Utility Fee:

4) City street rights-of-way.

5) State of Washington highway rights-of-way and Snohomish County road rights-of way so long as the State of Washington and Snohomish County shall agree to maintain, construct and improve all drainage facilities contained within such rights-of-way as required by the Utility in conformance with all Utility standards for maintenance, construction and improvement hereafter established by the Utility and so far as such maintenance, construction and improvements shall be achieved at no cost to the Utility or to the City.

6) Real property within the boundaries of the Utility that are in an entirely undeveloped state and are deemed by the Public Works Director or his/her designee not to make use of the services of the Utility.  

Section 5 Severability:  This ordinance is severable and if any portion of it shall be declared invalid or unconstitutional, the remaining portion shall remain valid and enforceable.

Section 6 Effective Date.  This ordinance shall become effective: September 1, 2008.

     PASSED by the City Council and APPROVED by the Mayor this _______ day of August 2008.

                              CITY OF SULTAN

                              By____________________________

                                
Carolyn Eslick, Mayor

ATTEST:

By____________________________

 
 LAURA KOENIG, City Clerk

Approved as to form:

By_________________________________

 
 Kathy Hardy, City Attorney                     

Attachment B

	
	Alternative 1

(Attachment A)
	Alternative 2

(Attachment B)
	Alternative 3

(Attachment C)
	Alternative 4

(Attachment D)

	Base Rate
	$5.75-6.60

ERU sliding scale

No annual adjustment

Reassess in 2012
	$5.75-$6.60  in Yr. 1

$10.50-$11.50 in Yr. 5
ERU sliding scale

ANNUAL ADJUST

Reassess in 2012
	$12.35 - $13.23

ERU sliding scale

No annual adjust.

Reassess in 2012
	$12.35/ ERU

BASED ON ERU

no annual adjust.

Reassess in 2012

	Employees
	.3 FTE

$24,000
	.3 FTE-1 FTE

$24K-100K
	1 FTE

$100,000
	3 FTE

$209K-$248K

	Credits
	No
	Yes
	Yes
	Yes

	Cost share with Street Budget
	Yes
	No
	No
	No

	Maintenance / Operations 
	$80,000

1/3 catch basins

No HOA ponds

Monthly street sweep
	$80K-$122K

1/3 catch basins

HOA ponds yr. 5

Mo. street sweep
	$121,800

All catch basins

HOA ponds

Mo. street sweep
	$320-$340

All catch basins

HOA ponds

Mo. street sweep

Inspections

	Capital Equipment
	None.  

Services through vendors
	Capital equip. 

Share w/other budget
	$45,000.  

Share w/other budget
	$62K yr 1 (start-up costs)

$21K yr 2-yr. 5

	Capital Improvements
	$20,000
	$20,000-$50000 over 5 years
	$50,000
	$50,000

	Annual Budget
	$100,000
	$100k-$182k
	$214,201
	$530K-$445k

	Pros and Cons
	Pros

· Low fees ($69/yr residential - $79/yr commercial)

· Establishes utility

· Begins maint. program

Cons

· Fund not fully supported

· Deferred maint. continued
	Pros

· Fees start low and gradually increase
· Establishes utility

· Begins maint. program

Cons

· Fund not fully supported

· Deferred maint continued in first 4 years 
	Pros

· Fees support utility
· Improved maint. program
· Fix flooding/drainage
Cons

Higher fees ($148.20/yr residential - $159/yr commercial.
	Pros

· Fees support utility
· Full maintenance program
Cons

· Highest fees ($148.20/yr residential - $6000/yr commercial.


Attachment C
PUBLIC PARTICIPATION
The City has endeavored to keep the community informed and involved in the discussion to establish a stormwater utility.

The City established a Small Work Group comprised of a city resident, business owner, and Planning Board member to review alternatives and make a recommendation to the Planning Board.  

· The Small Work Group met on February 20, March 6, April 17, and May 1.

· The City held an open house on March 13, 2007.  The Open House included information on the proposed Stormwater Utility.  Notice of the Open House was mailed to all residents and businesses within the Sultan zip code, including residents outside the City limits.  

· On March 20, 2007 the Planning Board received an update from the Small Work Group – the Board reviewed the need to form a stormwater utility and the survey of stormwater utilities across the state.  

· On April 12, 2007 the City Council received an update from the Small Work Group – the Council reviewed the need to form a stormwater utility and the survey of stormwater utilities across the state, and key policy questions.  

· A second Open House was held on May 15, 2007

· On May 1, 2007 the Planning Board reviewed the calculations for the ERU, draft Stormwater Utility Report, and budget, and directed staff to areas of concern.  

· On May 17, the City Council subcommittee received a similar update.  

· Notice of the proposed formation of the Stormwater Utility was included in the June and July utility billing statements.  

· On May 24, the full Council reviewed the calculations for the ERU, draft Stormwater Utility Report, and budget.

· On June 26, the Planning Board discussed credits for private facilities, public schools, non-profit organizations, and senior citizens and low-income residents.  The Board also reviewed the draft ordinance and credit manual, and directed staff to set the Public Hearing for July 17, 2007.

· July 23, meeting with the Sultan School Board to discuss the proposed utility, calculation of equivalent residential units, and grass as a pervious/impervious surface.  

· August 9, 2007 Public Hearing

· On November 30, 2007, the City issued a SEPA determination of non-significance on the proposed stormwater utility.  The SEPA comment period closed December 14, 2007.  

· City staff notified commercial property owners by letter on December 5, 2007 about the proposed utility.  

· November and December 2007 – Equivalent Residential Units calculated for each commercial, industrial and retail property

· January 24, 2008 Public Hearing.

· February 28, 2008 continued Public Hearing. 

· March 10, 2008 Stormwater Stakeholder’s Group Formed.  Meetings on March 10, 2008, March 17, 2008, April 7, 2008 and April 21, 2008.

· May 29, 2008 presentation by Stormwater Stakeholder’s Group.

· May 29, 2008 Council holds a public hearing on June 12, 2008

· July 10, 2008 Council has First Reading Ordinance No. 985-08 to establish Stormwater Utility.

· July 10, 2008 Council directs staff to prepare Ordinance to establish utility rates
The schedule to review and adopt a Stormwater Utility is as follows:

· City Council action to adopt ordinance and establish fee schedule – September 2008
· Public outreach and implementation – October through November
· Implementation  - December 1, 2008
· First Billing – January 1, 2009
SULTAN CITY COUNCIL

AGENDA ITEM COVER SHEET

ITEM NO:
Action A 2  

DATE:

September 11, 2008
SUBJECT:

First Reading of Ordinance 983-08



Amendment of Title 21.04, Conditional Use Permits

CONTACT PERSON:
Robert Martin, Community Development Director

ISSUE:

The issue before the City Council is to conduct first reading of Ordinance 983-08.  This Ordinance enacts the following:

2. Remove the $850.00 fee set in the code and provide for the fee to be set by resolution through the annual fee schedule adopted by the City Council.

3. Change references in SMC 21.04 from “Planning Commission” to “Hearing Examiner” to be consistent with SMC 2.26 and SMC 16.120.

4. Remove the Planning Commission (Planning Board) from the following processes, and invest these authorities in the City Council to be consistent with SMC 2.26 and SMC 16.120: 

i. 21.04.070; Revocation or modification of conditional uses

ii. 21.04.080; Acting on performance bonds and securities

iii. 21.04.090; Accepting resubmittals of applications for conditional uses

BACKGROUND:

The Council held a public hearing on this ordinance at its regular meeting of August 28, 2008.  There was no public comment offered at the hearing.  

Council Member Blair called attention to Section 21.04.010 of the proposed code amendment.  The last line of that section includes the language “… and the city council shall approve.” The “shall” needs to be changed to “may” to make clear that the council is not required by code to approve the recommendation of the Hearing Examiner.  

That change has been made in the attached ordinance draft.

STAFF RECOMMENDATION:

Conduct first reading of Ordinance 983.08

ATTACHMENTS:

Attachment A : Proposed Amendments to SMC 21.04 as Ordinance  No.  938-08

Attachment B: Staff Report, August 28, 2008

ATTACHMENT  A

ORDINANCE 983-08

AN ORDINANCE OF THE CITY OF SULTAN, WASHINGTON AMENDING SULTAN MUNICIPAL CODE SECTION 21.04 PERTAINING TO FEES AND ADMINISTRATION OF CONDITIONAL USE APPLICATIONS.

WHEREAS, it is the intent of the City to publish its fees in a Fee Schedule, and remove various fees from the Municipal Code; and

WHEREAS, Sultan Municipal Code Section 21.04.030 contains a codified provision for a filing fee of $850.00 for a conditional use application; and

WHEREAS, authorization for the City of Sultan Planning Commission has been repealed and authorities for conduct of quasi-judicial hearings has been vested in a Hearing Examiner; and

WHEREAS, Sultan Municipal Code Section 21.04 contains a codified provision stating that the Planning Commission will review and make recommendations to the City Council regarding conditional use applications;

WHEREAS, the City of Sultan Planning Board held a public hearing on this amendment proposal at its regular meeting of August 5, 2008;

WHEREAS, the City of Sultan City Council held a public hearing on this amendment proposal at its regular meeting of August 28, 2008, and received no public input on the proposal;

NOW THEREFORE, THE CITY COUNCIL OF THE CITY OF SULTAN , WASHINGTON DO ORDAIN AS FOLLOWS:

Section 1. The City of Sultan hereby amends Sultan Municipal Code Section 21.04 to: remove the fee reference from the code; delete references to the planning commission and; vest with the hearing examiner all responsibilities previously vested in the planning commission.

Section 2. Sultan Municipal Code is amended as follows:

Chapter 21.04
CONDITIONAL USE PERMITS

Sections:

21.04.010 Purpose.

21.04.020 Uses requiring a conditional use permit.

21.04.030 Application – Requirements and fees.

21.04.050 Criteria.

21.04.052 Additional criteria for single-family detached dwelling (clustered).

21.04.054 Additional criteria for duplexes or two-family dwellings.

21.04.060 Expiration and renewal.

21.04.070 Revocation of permit.

21.04.080 Performance bond and other security.

21.04.090 Resubmittal of application.

21.04.010 Purpose.

It is the purpose of this chapter to establish review and permit approval procedures for unusual or unique types of land uses, which, due to their nature, require special consideration of their impact on the neighborhood, and land uses in the vicinity. The uses approved under the provisions of this chapter may be located in zone districts listing the use as a “Conditional Use” under such conditions as the hearing examiner may recommend and the city council may approve. (Ord. 690-98)

21.04.020 Uses requiring a conditional use permit.

The following are the uses which require a conditional use permit:

A. The uses listed in the use districts as “Conditional Uses” require a conditional use permit in order to locate and operate in an appropriate zone district within the city. 

B. Existing nonconforming uses which wish to expand. (Ord. 690-98)

21.04.030 Application – Requirements and fees.

Application for conditional use permits shall be filed with the planning department on forms prescribed by that office. A filing fee  in the amount set by the Fee Schedule adopted by the City Council shall accompany all applications. The hearing examiner will review applications for conditional use permits and the recommendations will be passed to the city council for final action. The hearing examiner may recommend to the city council denial, approval, or approval with conditions. Conditional use applicants must adhere to all applicable public notification requirements. Denial of conditional use permit applications is not appealable. All conditional use permits are subject to design review procedures. (Ord. 690-98)

21.04.050 Criteria.

The following criteria shall apply in granting a conditional use permit:

A. The proposed conditional use will not be materially detrimental to the public welfare or injurious to the property or improvements in the vicinity of the proposed conditional use or in the district in which the subject property is situated;

B. The proposed conditional use shall meet or exceed the performance standards that are required in the district it will occupy;

C. The proposed conditional use shall be compatible generally with the surrounding land uses in terms of traffic and pedestrian circulation, building and site design as approved by the design review committee;

D. The proposed conditional use shall be consistent with the goals and policies of the comprehensive land use policy plan;

E. All measures have been taken to minimize the possible adverse impacts, which the proposed use may have on the area in which it is located. (Ord. 690-98)

21.04.052 Additional criteria for single-family detached dwelling (clustered).

The following additional criteria apply to allow single-family detached dwelling(s) (clustered):

A. The density on the property may not be greater than but should match the density for single-family detached dwellings;

B. Where urban density goals are to be achieved, but critical areas can be adequately protected, dimensional requirements for lot size, lot width, front and rear yard setbacks may be decreased by no more than 20 percent;

C. As a result of the design of the subdivision, a minimum of 20 percent of the net land area of continuous, publicly accessible open space such as stream or wetland and associated buffers, a ravine, bluff or other unique topographic feature, or conservation area is preserved;

D. As a result of the dwellings and any subdivision, the availability of housing to all economic segments of the population is increased, and housing density variety is preserved throughout the community. (Ord. 780-02 § 16)

21.04.054 Additional criteria for duplexes or two-family dwellings.

The following additional criteria apply to allow duplexes or two-family dwellings:

A. Only one other duplex or multifamily use may exist within 300 feet of the proposed use and there must be at least a 100-foot separation (building to building) between the uses.

B. The proposed dwelling has been designed to be harmonious with the neighborhood and is constructed to provide the appearance of a single-family unit by, for example, altering the location of the front doors and windows; garages and access to garages; parking; landscaping and fencing; utilities and mailbox locations; building heights consistent with surrounding properties; exterior colors and materials; and differing setbacks, all of which are confirmed by a site plan. (Ord. 780-02 § 17)

21.04.060 Expiration and renewal.

A conditional use permit shall automatically expire one year after a notice of decision approving the permit is issued unless a building permit conforming to plans for which the CUP was granted is obtained within that period of time. A conditional use permit shall automatically expire unless substantial construction of the proposed development is completed within two years from the date a notice of decision approving the permit is issued. The city councilmay authorize longer periods for a conditional use permit if appropriate for the project. The city council may grant a single renewal of the conditional use permit if the party seeking the renewal can demonstrate extraordinary circumstances or conditions not known or foreseeable at the time the original application for a conditional use permit was granted, which would not warrant such a renewal. No public hearing is required for a renewal of a conditional use permit. (Ord. 690-98)

21.04.070 Revocation of permit.

A. The city council may revoke or modify a conditional use permit. Such revocation or modification shall be made on any one or more of the following grounds:

1. That the approval was obtained by deception, fraud, or other intentional and misleading representations;

2. That the use for which such approval was granted has been abandoned;

3. That the use for which such approval was granted has at any time ceased for a period of one year or more;

4. That the permit granted is being exercised contrary to be the terms or conditions of such approval or in violation of any statute, resolution, code, law or regulation; or

5. That the use for which the approval was granted was so exercised as to be detrimental to the public health or safety.

B. Any aggrieved party may petition the city council in writing to initiate revocation or modification proceedings.

C. Before a conditional use permit may be revoked or modified, a public hearing shall be held. Procedures concerning notice, reporting and appeals shall be the same as required by this chapter for the initial consideration of a conditional use permit application. (Ord. 690-98)

21.04.080 Performance bond and other security.

A performance bond or other adequate and appropriate security may be required for any elements of the proposed project which the hearing examiner or city council determines are crucial to the protection of the public welfare. Such bond shall be in an amount equal to 125 percent of the cost of the installation or construction of the applicable improvements. (Ord. 690-98)

21.04.090 Resubmittal of application.

An application for a conditional use permit, which has been denied, may not be resubmitted within six months from the date of city council disapproval. (Ord. 690-98)

PASSED by the City Council and APPROVED by the Mayor the __th day of ___________, 20__.







CITY OF SULTAN 








By______________________________








Carolyn Eslick, Mayor

Attest:

By_______________________________

Laura Koenig, City Clerk

Approved as to form:

By_______________________________

Kathy Hardy, City Attorney

Attachment B

SULTAN CITY COUNCIL

AGENDA ITEM COVER SHEET

ITEM NO:
H-1
DATE:

August 28, 2008
SUBJECT:

Sultan Municipal Code (SMC) Amendments



Section 21.04 
CONTACT PERSON:
Robert Martin, Community Development Director

ISSUE:


Conduct public hearing on Amendments to SMC 21.04, “Conditional Uses”.
STAFF RECOMMENDATION:

1. Conduct a public hearing to take public comment on the Planning Board’s recommendation to amend Sultan Municipal Code 21.04 to:

b. Remove the $850.00 fee set in the code and provide for the fee to be set by resolution through the annual fee schedule adopted by the City Council.

c. Change references in SMC 21.04 from “Planning Commission” to “Hearing Examiner” to be consistent with SMC 2.26 and SMC 16.120.

d. Remove the Planning Commission (Planning Board) from the following processes, and invest these authorities in the City Council to be consistent with SMC 2.26 and SMC 16.120: 

i. 21.04.070; Revocation or modification of conditional uses

ii. 21.04.080; Acting on performance bonds and securities

iii. 21.04.090; Accepting resubmittals of applications for conditional uses

BACKGROUND:

For comprehensive plan and development regulation amendments, the statutes (RCW 35A.63.073 and 35A.63.070) require at least one public hearing. Notice is to be given as provided by ordinance and published at least ten days prior to the hearing. If continued hearings are held, no additional notices need be published. 

The Planning Board discussed SMC 21.04 at its February 19, 2008 meeting.  On April 1, 2008 the Planning Board set the public hearing for April 15, 2008.  City staff missed the 10-day notice period for the April 15, 2008 meeting.  The notice was sent out on April 22, 2008 and published in the Everett Herald on April 25, 2008 to hold a public hearing on May 6, 2008.

The Washington State Department of Community Trade and Economic Development (CTED) has reviewed this proposed amendment.

The Planning Board held a public hearing on May 6, 2008.  There was no public comment, and the Board voted unanimously to recommend the proposed amendment to the City Council.

Council held a public hearing on July 10, 2008.  Since the Council held its hearing, the city attorney recognized conflicts with the Planning Board (Commission) taking action on revocation, bonding, and resubmittal of conditional use applications.

Staff review prior to forwarding to Council indicated several additional items needing amendment.  To provide abundant opportunity for public involvement, the notices were run again, and the Planning Board conducted public hearings on the new versions of these amendments at the regular meeting of August 5, 2008.

The Planning Board conducted an additional public hearing on the final draft of these proposed amendments at its regular meeting of August 5.  The Board made a motion to forward the proposed Ordinance 983.08 (Attachment A) to the City Council with a recommendation for approval.

SUMMARY:

The City is looking to: place the Conditional Use application fee in the Fee Schedule along with other land use processing fees; clarify roles of the Hearing Examiner and City Council in processing of such applications; and remove the Planning Commission (Board) from the process for these quasi-judicial procedures.

To provide for ample public input opportunity, council is requested to conduct another public hearing to review additional changes that were brought to the fore by the city attorney since the last hearing.
RECOMMENDATION:  


Conduct a public hearing to:

1. Amend the Sultan Municipal Code 21.04.030 by removing the $850.00 required filing fee for Conditional Use Permits and move the fee to the Fee Schedule, and clarify Hearing Examiner, City Council, and Planning Board (Commission) roles in Conditional Use processes.

ATTACHMENTS:

Attachment A:  Draft Ordinance 983.08

Attachment B:  Planning Board minutes of August 5 public hearing 
SULTAN CITY COUNCIL

AGENDA ITEM COVER SHEET

ITEM NO:
D-1

DATE:

September 11, 2008

SUBJECT:

Local Improvement District 97-1 (LID-97) Mitigation Plan 
CONTACT PERSON:
Deborah Knight, City Administrator

ISSUE:

The issue before the City Council is to receive an update on the effort to develop a mitigation plan acceptable to the Army Corps of Engineers and the State Department of Ecology for impacts associated with the City’s sewer line project (LID-97).

STAFF RECOMMENDATION:

Review the Executive Summary (Attachment A) of the City of Sultan LID 97-1 Wetland Mitigation Plan (July 18, 2008) 
 prepared by Graham-Bunting and Associates for consideration by the Army Corps of Engineers.  

Ask questions and direct staff to areas of concern.  

SUMMARY:

On August 22, 2008, the City transmitted a wetland mitigation plan (Plan) to Kristina Tong at the Army Corps of Engineers.  The proposed Plan addresses impacts to wetlands adjacent to Wagley’s Creek which were disturbed during the construction of a sewer extension (LID-97) adjacent to the creek between Sultan Basin Road and Rice Road.  

During construction of LID-97, permitted wetland impacts were exceeded from .54 acre to 1.82 acres. The unanticipated impacts resulted from discharge of slurry through level spreaders during dewatering construction phase of Wagley’s Creek. 

The City was contacted by Ms. Kristina Tong of the Army Corps of Engineers on December 7, 2006 requesting that the City submit as built drawings of the mitigation plan.  The City responded by hiring Graham-Bunting Associates (GBA) to prepare a mitigation plan that was achievable.  GBA contacted Ms. Tong and agreed that the current existing conditions needed to be documented as a starting point for the preparation of a mitigation plan.  

Existing recovery conditions and prior to construction conditions have been recorded in a table by GBA during the fall of 2007 and is attached to the Bank Use Plan.  

Based upon these recovery conditions, the Corps determined the City must mitigate for the wetland impacts as originally proposed with the exception of a .14 acre enhancement credit to be reduced from the original amount of proposed enhancement acreage. 
The amount of mitigation the Corps has requested is 1.29 acres of created wetlands and 1.26 acres of enhanced riparian wetland and buffer areas. 
Created Wetlands
At the recommendation of Graham-Bunting Associates, the City is proposing a bank use plan to satisfy the 1.29 acres of wetland creation requirement though the purchase of wetland “credits” from the Snohomish County Basin Mitigation Bank (Bank) located south of Monroe. The City of Sultan is located in the service area of the Bank.

Purchasing credits through the Bank is necessary due to the difficulties in finding an appropriate site for wetland creation and a willing landowner.   The cost of the credits is still under negotiation.  Staff will return to Council to discuss the fiscal impact once the Army Corps of Engineers and Department of Ecology approve the Plan.  Approval of the proposed Plan is still uncertain and will likely not be completed until the first quarter of 2009.  

On-site Mitigation
The 1.26 acres of enhanced wetland and riparian areas will be accomplished on-site.  The proposed on-site area will enhance wetland buffers and riparian buffers on the Hammer PUD adjacent to Wagley Creek.  The City will need to negotiate access easements to improve the site area.  The objectives of the on-site mitigation is to:

1. Remove invasive species including reed canary grass and blackberries

2. Install native shrubs and trees

3. Improve water quality functions through shading

4. Enhance wildlife habitat

5. Administer a maintenance and monitoring program to ensure success
The City has contacted the Snohomish Conservation District to discuss potential partnerships to implement the on-site mitigation and long-term maintenance and monitoring.  City staff are proposing to use native plants, volunteer groups such as Salmon Keepers and Earth Corps to keep the cost of on-site mitigation at a minimum.  

DISCUSSION:

The City is in a difficult position.  The Army Corps of Engineers expects the City of Sultan to address the impacts to wetland and riparian buffers resulting from LID-97.  The City originally planned to work with adjacent property owners to develop created wetlands. Unfortunately, the relationship between the City and adjacent property owners deteriorated after the sewer extension project was completed.

The City doesn’t have much leeway in meeting the Corps’ requirements.  A combination of on-site and purchasing wetland credits is deemed the most prudent course of action to achieve the required mitigation.  
FISCAL IMPACT:

There is approximately $104,745 remaining in the LID project fund.  These are funds designated for mitigation following the project construction.  The project fund is currently paying for the consulting work that is underway and will be used to pay for the wetland credits and on-site mitigation.  

The City may need to use its capital project fund to make up any difference between costs and available funding in the LID project fund.  

Staff will return to Council after the Army Corps of Engineers responds to the proposed Mitigation Plan prepared by Graham-Bunting Associates.    
RECOMMENDED ACTION:  

Review the Executive Summary (Attachment A) of the City of Sultan LID 97-1 Wetland Mitigation Plan (July 18, 2008) 
 prepared by Graham-Bunting and Associates for consideration by the Army Corps of Engineers.  
ATTACHMENTS:

A - Executive Summary City of Sultan LID 97-1 Wetland Mitigation Plan (July 18, 2008)
COUNCIL ACTION:


DATE:
� A full copy of the report is available upon request.  


� A full copy of the report is available upon request.  





