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CITY OF SULTAN BUILDING DEPARTMENT
319 Main Street
Sultan, WA 98294
(360)793-2231

NOTICE AND ORDE

CITY OF SULTAN
BUILDING DEPARTMENT

VS. INOTICE OF CITY SULTAN CODE VIOLATION:
JCIVIL PENALTY ORDER: NO 01001
JFINAL ORDER: --—--Tax Numbers 28083200101100
28083200100600 -

GRANDVIEW, INC. JAddress of Violation: 32205 Bryant Rd. and
3316 - 135" Street S.E.
Sultan, WA 98294

JZONING: Moderate Density

YOU ARE HEREBY NOTIFIED PURSUANT TO CHAPTER 16.136 SMC THAT THE

BUILDING OFFICIAL FOR THE CITY OF SULTAN HAS FOUND YOU IN VIOLATION OF
THE CITY'S CODE AS FOLLOWS:

1. Altering wetlands and buffers prior to project approval. Per SMC 16.80.070
2. Removing vegetation without permit. Per SMC 16.76.030

3. Working in City Of Sultan right-of-way without permission in violation of the City's Urban
Design Standards Section 7.02.13

4. Clearing/excavating without Stormwater Permit. Per SMC 16.92

5. Clearing/excavating without Stormwater Erosion Controls. Per SMC 16.92. These violations
occurred on or before September 15, 2001.

LOCATION OF VIOLATION

Addresses:

32205 Bryant Rd. and 3316 — 135" Street S.E.
Sultan, WA 98294

Tax Account Numbers:

28083200101100 and 28083200100600
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REQUIRED CORRECTIONS

You have the duty to notify Building Official of any actions you have taken to correct the

above code violation(s) since you were served with this Notice and Order. (Telephone
(360) 793-2231)

YOU ARE HEREBY ORDERED to cease any ongoing activities and to take corrective
action, including obtaining required permits as follows:

1. Altering wetlands and buffers prior to project approval contrary to SMC 16.80.070. Cease
current activities, obtain necessary permits and provide restoration.

2. Removing vegetation without permit contrary to SMC 16.76.030. Cease current activities,
obtain necessary permits and replace vegetation and provide vegetation protection.

3. Working in City Of Sultan right-of-way without permission contrary to the City’s Design
Standards, in particular 7.02.13, as adopted by SMC 16.06.180

4. Clearing/excavating without Stormwater permit and providing erosion controls contrary to
SMC 16.92. Cease current activities; obtain necessary permits and thereafter install where

appropriate erosion control measures pursuant to the Department of Ecology Stormwater
Management Manual and best management practices.

REQUIRED CORRECTION DATE

48-Hours Upon Receipt of this Notice, you shall implement erosion control measures,
Within 5-days you shall apply for all required permits,
and Within 30-days you shall restore the wetlands and their buffers.

You shall correct all violations by the above schedule.

FAILURE TO CORRECT THE VIOLATION (S) SHALL SUBJECT YOU TO THE
FOLLOWING CONSEQUENCES:

CIVIL PENALTY/NOTICE OF LIEN

Civil penalties in the amount of $100.00 per day, per violation, shall be assessed against
you and the property until the required corrections have been completed to the satisfaction

of Building Official. The civil penalties are charged as a personal obligation of all persons
cited by this Notice and Order, and as a lien against the property.

ABATEMENT/NOTICE OF LIEN

if you fail to correct all violations by the above schedule, the Building Official will abate the
above code violation by causing the necessary corrective action to be taken.

The cost of abatement work will be charged as the personal obligation of all persons cited
by this Notice and Order, and as a lien against the property.

MISDEMEANOR

IF YOU FAIL TO COMPLY WITH THE NOTICE AND ORDER, YOU MAY BE CHARGED
WITH A MISDEMEANOR. '

Notice & Order 10-0t : Page 20f 3
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ADMINISTRATIVE CONFERENCE

You may request an administrative conference with the Building Official for the purpose of
discussing necessary corrective action. Neither the request for an administrative
conference, nor the conference itself, constitutes an appeal of this Notice and Order.

APPEAL OF THIS ORDER

Any person aggrieved by the order of the Building and Zoning Official, as noted in Chapter
23.12.0680 Appeals, (A), may, upon payment of a $100.00 filing fee, request in writing
within ten (10) days of the service of the Notice and Order an appeal hearing before the
‘Technical Review Committee. The request shall cite the Notice and Order appealed from
and contain a detailed statement of the reasons for seeking the appeal hearing. (B) The
Technical Review Committee shall conduct a hearing and submit a recommendation to the
City Council within 15 days of the written receipt of the request for an appeal. The City
Council shall take action at the next regular council meeting. (C) Any person aggrieved by
the decision of the City Council may, upon payment of a $500.00 filing fee, request in
writing within ten (10} days of the Council decision an appeal hearing before the City

Hearing Examiner as established in Chapter 2.26 SMC. Such hearing shall be conducted
in accordance with Chapter 2.26 SMC.

The Hearing Examiner shall receive and examine available information, conduct a public
hearing, prepare a record thereof, and enter findings of fact and conclusions based upon
those facts, which conclusions shall represent the final action.

Each party shall have the following rights, among others;

1. To call and examine witnesses on any matter relevant to the issues of the hearing.
. To introduce documentary and physical evidence.

. To impeach any witnesses regardless of which party first called them to testify.

2
3
4. To rebut evidence against them.
5

. To represent themselves or to be represented by anyone of their choice who is lawfully
permitted {o do so.

IF YOU FAIL TO APPEAL THIS NOTICE AND ORDER IT BECOMES FINAL FIFTEEN (15)
DAYS AFTER YOU ARE SERVED.

FAILURE TO TAKE THE NECESSARY CORRECTIVE ACTION REQUIRED BY THIS
NOTICE AND ORDER, OR APPEAL OF THE NOTICE AND ORDER WILL SUBJECT YOU
TO CIVIL PENALTIES, ABATEMENT, AND MISDEMEANOR ACTIONS.

DATED this 15" day of October, 2001,

‘Cfaig Bryher”
Building Official

CAMy DocumentsiGrandviewdAndersonFarmsNotice&Order-10-11-01.doc



S

A A N AN b -0 |

CERTIFIED MAIL

I \\\\\\\\\\\\\\\\\\\\\\ | \\\\\\\\

35

ol

e

2000 OLOD DO2Y 30LS L0k

P A W S A N AR

319 Main Street, Suite 200

PO Box 1199

Sultan, WA, 98294-1199

City of Sultan

U.S. Postal Service
.CERTIFIED MAIL RECEIPT

" (Domestic Mail Only; No Insurance Coverage Prow;de_-dj

Postage
Certified Fee

Return Receipt Fee
{Endorsement Required)

Restricted Delivery Fea
[Endorsement Required)

Total Postage & Fees

210

[-50

$3-99

?EIEH] pLOD 0824 1DLS LOLL

@gts arm iijﬂsef’( ﬁ yrm,mtedbymaﬂer)

PO o 5T

R e e e e e e n

CAKAT AT S

i 3. A Y T AL TR R TIFO F s

e o A e AR AT RS N PR TT 4

See Reverse for Instructions




T EANN 934100 1Y 0104 i
“SS3H0IaY NEN1T8 40 1HOM 3HL 0L
AOTIANT H0O dOL 1 HIHNLS 30Vd

SENDER: COMPLETE THIS SECTION

B Complete items 1, 2, and 3. Also complete
itern 4 if Restricted Delivery is desired.

B Print your name and address on the reverse
so that we can return the card to you.

B Attach this card to the back of the mailpiece,
or on the front if space permits.

COMPLETE THIS SECTION ON DELIVERY

A. Received by (Please Print Clearly) | B. Date of Delivery

C. Signaturg
O Agent

X O Addressee

Grondviewy Tee .

PO. Pox 159

IP\ngion OO\
ATLLS- OS5

D. Is delivery address different from item 17 [ Yes
If YES, enter defivery address below: O No

3. Service Type
FETertified Mail O Express Mail
>EeRRgistered [ Beturn Receipt for Merchandise
T Insured Mail [ €.0.D.

4, Restricted Delivery? (Extra Fee) . Yes

2. Aricle Number (Copy from service labej)

7O0D 000 0024 (0L5 Ol

PS Form 3811, July 1999 Domestic Return Receipt 102595-00-M-0652
= Q2 oEco W = & E %
o8 s 5 s ED é Z -G %

o = % EE = = = %
=t ogwx g =y 3 g =
2 2 o £ g = o= 9
VL S W Yoy - - 2EZE =
w=E gc ¢ §F = = bR ]
=mEE DR 3z S 5o E
=E 3% Y LT - - x B
Tqaaa 85 c 2 EEE
) “Loals el il b Wm
O A B 2 W.B -] -] = a

22

Coaerted




[8))

o 0

L oy

| Q

- . . . ™

. Certified Mail Provides: v N

: m A malling receipt : O &

® A unigue identifier for your mailpiece << . o))

W A signature upon delivery = QO <

m A record of delivery kept by the Postal Service for two years (®] m W
Important Reminders: W -

| Cerlified Mail may ONLY be combined with First-Class Mall or Priority Mail. W mw N-

® Certified Mail is not available for any clads of international mail W LU« o)

® NO INSURANCE COVERAGE IS PROVIOED with Certified Mail. For 'S w P

valuables, please consider Insured or Registered Mail. B owv

m For an addilional fee, a AReturn Receipt Bmwg requested 1o %asqm proof of O o0z

defivery. To obtain Return Receipt service, please complete and atlach a Return w ]

Receipt (PS Form 3811) to the arlicle and add applicable postage to cover the . o]

iee. Endorse mailpiece "Return Receipt Requested”. To recelve a feg waiver for o O o

a duplicate return receipt, a USPS postmark on your Cenified Mail receipt is M G P <

required. . .
™ For an additional fee, delivery may be restrictad to the addressee o
addressee's authorized agent. Advise the clerk or mark the mailpiece with the
endorsement “Restricied Dms\mo\.... - _—
® If a postmark on the Certified "Wiai| receipt s Yesited, pléass/dresent the arti-
cle at the post office for postmarkihg. If @ postrhark on the Cérlified Mail
receipt is not needed, detach andaffix labe] with postage and mail,

\MPORTANT: Saye this Snm_mafm.:n..uamg.ﬁ it when making an inquiry.

Pt . ; oy e s A .
PS¥orm 3800, February 2000 (Reverse) -~ s af ) Sm.w@m.mwg-momw
. f
¥
, S
[e 9
N
LY .
e —
gl
4
&7 o
=R
Slw =)
ZIEE
9 .
uy e = H
Bls% = :
83 -
o '
WW mg
og=]
Ok 3
Ryt




CITY OF SULTAN BUILDING DEPARTMENT REQE\:T‘A:"}
319 Main Street ocr 9 & a0
Sultan, Washington 98294 AR i

CITY OF SULTAN BUILDING

DEPARTMENT, CIVIL PENALTY ORDER
NO. 01001
vS.,
NOTICE OF APPEAL. OF
GRANDVIEW INC., a Washington CODE VIOLATION AND

corporation, CIVIL PENALTY ORDER

COME NOW GRANDVIEW, INC., a Washington corporation (hereinafter
‘Appellant”), by and through its attorney, William B. Foster of Hutchison & Foster, and
hereby submits the following Notice of Appeal of Code Violation and Civil Penalty Order
issued by CITY OF SULTAN BUILDING DEPARTMENT under Civil Penalty Order No.
01001.

1. Identification of Order Being Appealed. Appellant hereby appeals that
certain Notice of City of Sultan Code Violation Civil Penalty Order (hereinafter the “Notice”)
dated the 15" day of October, 2001, a copy of which Notice is attached hereto as Exhibit
“A’, and Is incorporated herein by reference as if fully set forth.

2. Authority for Appeal. This appeal is authorized pursuant to the provisions
of City of Sultan Ordinance No. 23.12.060.

3. Factual Basis of Appeal. The Appellant is the owner of the real property
located at 32205 Bryant Road and 13516 Sultan Basin Road, Sultan, Washington. The
Appellant has submitted an application for the development of the property. However,
during the processing of the application the Appellant desires to continue with the
agricultural use of the property until such time as the development application is
completed. A portion of the property, that located at 32205 Bryant Road, has been

~ ORIZINAL
EXHIBIT _>-\2
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historically used for agricultural purposes, being commonly known in the area as the

“Anderson Farmy”. It has historically existed as pasture, and as such, has held horses and
other livestock.

All of the work done by the Appellant to date has been done pursuant to a farm plan,
a copy of which is attached hereto as Exhibit “A”.

The Appellant further disputes the factual allegations of the Notice and Order, in that
there is no evidence in the record that there are any jurisdictional wetlands upon the
subject property.

4, Legal Authority in Support of Appeal. The legal Authority in support of this
appeal will be separated in the several subcategories, one for each alleged violation.

4.1 SMC 18.80.070. This provision of the Sultan Municipal Code permits certain
types of development activities within wetlands. First and foremost, the
Appellant disagrees that the area within which the work on the property was
being performed is a wetland as defined in the Sultan Municipal Code. The
evidence that will be presented in consideration of this appeal will establish
that the subject property is not a wetland. Furthermore, the activity
undertaken at this time by the Appeliant is not development activity, but
instead is agricultural in nature. Agricultural activity is not regulated by the
Code, and therefore cannot be a basis for a violation under this Section.

4.2 SMC 18.76.030. By the clear and unambiguous language of the ordinance,
the Vegetation Protection Standards apply to “any new property development
or to the expansion of existing development”. SMC 16.76.020. Although the
property is the subject of a development application, the work being
performed upon the property is not in conjunction with the development of
the property, but instead is for agricultural purposes. Therefore, the activity
is exempt from the provisions of this ordinance.

Furthermore, the Appellant submits that the vegetation protection ordinance

is unconstitutionally vague. Anderson v. Issaquah, 70 Whn. App.64,851P.2d
744 (1993).

43 SMC 7.02.13. The only work being performed by the Appellant that was
remotely near the City right-of-way was to maintain an existing drainage ditch
surrounding the Appellant’s property. The Appellant denies that any such
work is in violation of any provision of the Sultan Municipal Code.

44  SMC 16.92. All of the Appellants activities upon the property are exempt
from the provisions of Sultan Municipal Code Section 1 6.92, as it constitutes:

(a8)  maintenance work on an existing utility (drainage ditch), which work

Notice of Appeal -2
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does not alter the purpose and intent of the system. SMC
16.92.020(A)(1).

(b) Maintenance work performed on an existing drainage channel. SMC
16.92.020(A)(2).

Even though the Appeliant denies that a permit was required, the Appellant
performed all work using erosion control as required.

3. Identification of Appellants. The name, address and daytime telephone
number of the Appellant is:

Grandview, Inc.

c/o Scott Wammack

P.O. Box 159

Arlington, Washington 98223
{425) 435-7171

4, Identification of Appellants’ Agent. The duly appointed representative of
the Appellants is:

William B. Foster, Esq.

Hutchison & Foster

4300 - 198" Street S.W.

Suite 100

P.O. Box 69

Lynnwood, Washington 98046-0069
Telephone: (425) 776-2147
Facsimile: (425) 776-2140

DATED THIS Z&  day of October, 2001,

/

William B. Fos BA #82%0
of HUTCHISON &FOSTER

Attorneys for Appellants

Notice of Appeal -3-
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AGRICULTURAL MANAGEMENT PLAN

Property:

4 acres in
SE corner of the NE corner of the NE corner of the NE corner
of Section 32, T. 28 N.. R. 8 E of the

Willemette Meridian

Prepared for:

Anderson Farm
Scott Wammack
P.O. Box 159
Arlington, WA 98223

Prepared by:

A.J. Bredberg, Agonomist
Certified Professional Soil Scientist
B & A Inc,

3303 43" St. NW
Gig Harbor, WA 98335
253/858-7055
fax 253/858-2534

September 14, 2001
#31668

3303 43red StUNW » Gig Harbor Wa 38335 USA
253.858.7055 ¢ Fax: 253 858.2524 » bactharbarnzt cam
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AGRICULTURAL MANAGEMENT PLAN

PURPQOSE

The Anderson Farm is four acres located in the SE corner of the NE corner of the
NE corner of the NE corner of Section 32, T.28N., R. 8 E W. M. and has been
maintained as pasture in the past. The following agricultural plan sets forth
management practices to maximize the usability of the Anderson Farm for
pasture and/or forage production. The historic pasture on the Anderson Farm
has degraded to the point where it is dominated by weeds providing a carrying
capacity unsuitable for grazing or hay production. This will be remedied through
the use of best management practices to restore the Anderson Farm lo viable
grazing and/or hay production.

FARM HISTORY

The Anderson Farm is located on the NW corner of Sultan Basin Road and
Bryant Road (Figures 1 and 2), excluding the approximate haif acre parcel at the
immediate NW corner of Sultan Basin Road and Bryant Road. The property has
been cleared for some time and maintained as open pasture/hay field. The site
has been routinely mown.

The Anderson Farm contains an existing residence, a foundation for a proposed
residence and a driveway accessing the property. Drainage ditches surround the
property on all sides.

SOILS

The soils of the site (Figure 3) are mappead on the Soil Survey of Snchomish
County Area Washington as the Pastik silt loam, 0-8% slopes (Map Unit 47).
Whereas the site is mapped as Pastik silt loam an onsite investigation | by a
Certified Professional Soil Scientist found the soils variable and being of outwash
parent material. Textures of surface of subsurface horizons varied from a siit
loam tc a sandy gravelly loam, ‘

DRAINAGE

The dominant drainage features of the site are the constructed ditches on all
sides. The high point in elevation of the property is in the northwest corner.

3166b ' 2
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Water in the drainage ditches in the northwest corner flow either straight east or
south and west along the south property line.

Drainage in the center of the property has been altered through construction of
the driveway. The natural flow of the water is in south easterly direction to the

center of the parcel. The driveway has created a berm inhibiting the natural
surface flow.

Maintenance of existing drainage ditches is part of recommended management
plan practices. Existing historical ditches can be maintained to their original and
historic depths. Normal farming practice involves digging the sediments out of
the ditches and spreading them evenly on the nearby field or tilling into the field.
The ditch spoils are not to be piled adjacent to the ditch as they create a dam
that blocks water flow into the ditch. :

Surface water of the fields is to be managed following standard agricultural
practices. This may include but not limited to the shaping of the field through
tillage and the installation of minor agricultural drainage features. Maintenance

on the surface water can be accomplished with the installation of small V ditches
with a tractor.

VEGETATION CONTROL

- Existing vegetation of the fields needs to be controlled through the apphcation of
Roundup herbicide. After application of the herbicide, at least three days needs
to pass to allow the herbicide to be effective. Once the herbicide ig effective the
fields will be clean tilled incorporating the plant residue.

The fields are to be tilled in the month of September. The tillage should be
approximately 6-10 inches deep providing a suitable seed bed. On installation of
alt surface water management features a final seed bed will be prepared and
seeded. A mowing in the spring will be needed to control annual weeds, The
established seeding with proper management will control weeds.

TILLAGE

The fields should be tilled after the Roundup has been effective, Tillage should
be done with a large, 30 inch or larger, offset.disc. It will take a minimum of 4

passes with the disc to incorporate the sod. The fields should not be moldboard
plowed as the sod needs to be torn up. Tillage should ocour before October 15

3166b _ : 3
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FERTILITY

fLis anticipated that the soils will have a low pH. Lime will be applied at 2
ton/acre. Lime should be applied prior to the final seedbed preparation and
incorporated.

Three hundred pounds of 10-20-20 will be applied and incorporated prior to
seeding.

SEEDING

The field will be seeded with a pasture seeding mix per Table 1. The pasture mix
should be seeded by Qctober 1% to ensure establishment prior to the onset of the

‘cool winter season. The seed mix containing perennial rye grass, annual rye

grass, chewing fescue, orchard grass, and red clover is recommended. This
combination has good longevity, competes well and hags high palatabiiity for
pasture. It also makes a good forage providing high yield.

LONG TERM MANAGEMENT

Long term management of the fields will require routine drainage maintenance.

Ditches should be maintained to Mmanage surface water. Standing water should
be managed during the winter months through hand drainage as standing water
will kill the seeding.

Any manure application should be done when the ground is firm and moisture
content low so as not to compact or rut the fields. Manure should be evenly
applied so as not to suffocate the pasture,

SCHEDULE
2001
September Till fields
September Fertilize fields

- September Plant seeding
December

through February Monitor surface water and control through hand ditching

2002 |
Aoril Sidedress with nitrogen (optional)
May/June Mow to control annual weeds
31660 | 4
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TABLE 1: PASTURE SEEDING MIXTURE

Pasture seeding will be applied at 40 Ibs./acre

Pasture Seed | Proportions Percent Percent
Mixture By Weight Purity ___ Germination
Annual ryegrass 10% 96 90
Perennial ryegrass 30% 56 90-
Qrchard grass 30% 96 90
Chewing fescue 25% 96 90
Red clover 5% 96 S0

* Time of Planting - During the time period between April 1 through June 30 and
September 1 through October 31

Site Preparation - Before seeding, install needed surface runoif control

Mmeasures such as gradient terraces, interceptor dike/swales, level spreaders
and sediment basins.

* Seedbed Preparation - The seedbed should be firm, but not compact
- Fertilization — 3001bs of 10-20-20 and 2 ton of lime, all incorporated.

* Seeding - Apply the folfowing mixture to the Prepared seed bed at a rate of 40
Ibs/acre.
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Exhibit S-14
Hearing Examiner Decision on Appeal of Notice and Order, June 3, 2002
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BEFORE the HEARING EXAMINER of the

CITY of SULTAN
DECISION
FILLE NUMBER: NO01001
APPELLANT: Grandview, Inc.
TYPE OF CASE: Appeal from a Notice and Order to Correct and/or Abate

SUMMARY OF DECISION:  GRANT in part; DENY in part; Corrective actions revised

DATE OF DECISION: June 3, 2002

INTRODUCTION

Grandview, Inc. (Grandview), P.O. Box 159, Arlington, Washington 98223, appeals from the issuance by
the Sultan Building Official of a Notice and Order to Correct and/or Abate violation of Sultan Municipal
Code (SMC) 16.80.070, 16.76.030, and 16.92 and Design Standards and Specifications (Standards) 7.02.13.

The subject properties are located at 32205 Bryant Road (the “Anderson property”) and 3316 135 Street
SE (the “Wilkes” property).

The Sultan Hearing Examiner (Examiner) held an open record hearing on May 21, 2002. The City gave
notice of the hearing as required by the SMC. Grandview and the City stipulated to the timeliness of the

appeal and to use of appeal procedures as enacted by the City Council in November, 2001 (Ordinance 769-
01).

The action taken herein and the requirements, limitations and/or conditions imposed by this decision are, to
the best of the Examiner’s knowledge or belief, only such as are lawful and within the authority of the
Examiner fo take pursuant to applicable law and policy.

ISSUES

Did the Building Official err in issuing the Notice and Order to Correct and/or Abate?

clexamisuttan\docs\no01001.doc




HEARING EXAMINER DECISION
RE: NOOQ1001

Grandview, Inc.

June 3, 2002

Page20f 13

FINDINGS OF FACT

1. On October 15, 2001, the Building Official issued a Notice and Order (the Notice) to Grandview
charging it with five violations of City code/Standards: Altering wetlands and buffers prior to project
approval in violation of SMC 16.80.070; removing vegetation without a permit in violation of SMC
16.76.030; working within City right-of-way without permission in violation of Standards 7.02.13;
clearing/excavating without a stormwater permit in violation of Chapter 16.92 SMC; and
clearing/excavating without stormwater erosion controls in violation of Chapter 16.92 SMC.
Grandview was ordered to cease the alleged illegal activities within 48 hours, apply for required
permits within five days, and provide restoration within 30 days. Failure to comply with the Notice
would result in a civil penalty of $100.00 per day per violation ($500.00 per day total). (Exhibit R11)

2. Grandview appealed on October 26, 2001. Grandview’s appeal alleges that: no work was undertaken
within a wetland or its buffer; the activities were agricultural, not development; maintenance of a
ditch within City right-of-way does not require a City permit; and all activities are exempt from City
permit requirements. (Exhibit R15") At hearing, Grandview also argued that no evidence had been
presented that any work actually occurred within a City right-of-way.

3. Grandview purchased the Anderson property in October, 1999, and the Wilkes propetty in December,
1999. (Testimony)

4. The Anderson property occupies the northwest quadrant of the Sultan Basin Road/135" Street SE
intersection. It is a rectangle minus a rectangular “exception” parce! in its southeast corner which is
owned by others and which is not involved in this proceeding. (Exhibit RS, Fig. 3, and testimony)

A The Anderson property encompasses approximately 4 acres and is taxed as single family
residential property. (Exhibit R12)

B. The Anderson property slopes gently towards the south and east. A single family residence,
accessed via a driveway from 135" Street SE, is situated in the north central portion of the
property. A sign hanging over the driveway says “Anderson Farm” or “Anderson Ranch.”>
(Exhibits RS, R9-1, R9-5, and R9-8--10 and testimony)

The appeal also asserts that the City’s vegetation retention provisions are unconstitutional. (Exhibit R15, 94.2) The appeal
contains no elaboration of that assertion. That assertion was not briefed or argued. The Examiner necessarily concludes that
Grandview has abandoned that assertion. An abandoned assertion need not be addressed.

2 The writing on the sign over the driveway is in no way dispositive of or even necessarily indicative of the use of the property.

clexamisultan\docs\ino( 1001 doc
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HEARING EXAMINER DECISION
RE: NG0O1001

Grandview, Inc.

June 3, 2002 .

Page 3 of 13

C. Prior to the activities which form the basis for the Notice and this appeal, the Anderson

property:
i was covered with mown grass. (Exhibit RS and testimony)
iL. was surrounded on all sides (except the perimeter of the exception) by drainage

ditches. (Exhibit R5 and testimony)

D. The Anderson property has not been cropped in decades, if ever. Cattle may have grazed on
the site at some time in the past, but the preponderance of the evidence indicates that no
grazing has occurred for several years: No manure was encountered when the site was walked
extensively in June, 2000; the prior owner was observed over a period of years mowing the

~ entire property on a riding lawn mower. (Testimony)

E. The Anderson property contains wetlands both west and east of the driveway. The parties
dispute the areal extent and classification of the wetlands, but not the existence of the
wetlands. (Exhibits RS and R7 and testimony’)

F. In 2001 Grandview contracted to have the Anderson property (except the area immediately
around the residence) spayed with the herbicide “Round Up”, limed, disced, plowed, and
seeded. The discing occurred in or around the third or fourth week of September, 2001.
(Exhibits R9-1, R9-5—16, and R9-20 and testimony)

G. Grandview simultaneously contracted to have the perimeter ditches cleaned out. That work
also occurred in or around the third or fourth week of September, 2001. Among the ditches
worked in is one parallel and adjacent to the Sultan Basin Road, lying between the field’s
fence line and the edge of the road’s pavement. (Exhibits R9-1, R9-20—23, and R9-28 an
testimony) '

H. The result was elimination of all vegetative cover over the vast majority of the site. Erosion
control measures were not employed, resulting in heavy sediment runoff during a rain storm
on or about September 26, 2001. (Exhibit R9 and testimony)

5. The Wilkes property is a rectangle which occupies the southwest qﬁadrant of the Sultan Basin
Road/135"™ Street SE intersection. (The Wilkes property is Parcel 1-006 on Figure 2 in Exhibit R6.
It is not the property highlighted on that figure; it is the property depicted on Figure 3 of that same

3 The appeal itself (Exlnblt Ri S) asserts that the Anderson property contains no wetlands. The studies and tdcﬁmony of the
partics” experts are accorded greater credibility than the assertion in the appeal.
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exhibit. This confusing reference led the City’s consultant to visit the wrong property. (Testimony;
See Exhibit 8.))

A The Wilkes property encompasses approximately 2.85 acres and is taxed as a manufactured
home residential property. (Exhibit R13) It also slopes gently towards the south and east. A
mobile home, located in the northeast corner of the property, burned to the ground prior to
Grandview’s purchase of the property. (Exhibits R6 and R13 and testimony) No wetlands
have been identified on the Wilkes property. (Exhibit R6. It must be remembered that the
City’s consultant inadvertently reviewed the wrong property, so the consuitant’s conclusions
in Exhibit R8 are irrelevant.)

B. Prior to the activities which form the basis for the Notice and this appeal, the Wilkes property:

L was largely covered with scrub deciduous overstory and brushy understory vegetation.
(Exhibit R6)
ii. was bisected by a drainage ditch flowing from north to southeast. (Exhibit R6)
C. At the tume that Grandview contracted for the work on the Anderson property, it also

contracted to have the ditch through the Wilkes property cleaned and some of the brushy
understory vegetation removed. That work was also done in the Fall of 2001, (Testimony)

6. In 1999 a developer (Milne) filed an application with the City to develop the Anderson and Wilkes
properties as a planned unit development. That application has lapsed. Grandview has not filed any
-applications to develop either of the properties. (Grandview has developed other properties in the
general vicinity of the Anderson and Wilkes properties.) (Testimony*)

7. The City’s adopted 2002 Fee Schedule provides that the filing fee and “hearing examiner fees” are
“to be retumed if Hearing Examiner finds for the appeliant”. (Official notice)
PRINCIPLES OF LAW
Authority

The Examiner has authority to hear appeals from Notices and Orders to Correct and/or Abate issued by the
Building and Zoning Official. [SMC 16.132.065 and 16.136.060] The Examiner

4

The appeal itself (Exhibit R15) asserts that Grandview has a pending development application before the City. The sworn
testimony by Grandview's president and primary shareholder is accorded greater credibility than the assertion in the appeal.
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may reverse, affirm or modify the decision, determination or interpretation appealed, and in
so modifying shall be deemed to have all of the powers of the building and zoning official,
from whichever the appeal is taken, including the power to impose reasonable conditions to
be complied with by the applicant.

[SMC 16.120.100(C)]

Review Criteria _
The Examiner must determine whether the Building and Zoning Official erred as alleged in the appeal and,
if so, whether such error is cause for reversal of the Notice and Order to Correct and/or Abate or whether
revision of the Notice and Order would properly correct the error.

The Local Project Review Act [Chapter 36.70B RCW] establishes a mandatory “consistency” review for
“project permits”, a term defined by the Act to include “building permits, subdivisions, binding site plans,
planned unit developments, conditional uses, shoreline substantial development permits, site plan review,
-permits or approvals required by critical area ordinances, site-specific rezones authorized by a comprehensive
-plan or subarea plan”. [RCW 36.70B.020(4)] A Notice and Order to Correct and/or Abate is not a project
permit application and is not, therefore, subject to the Chapter 36.70B RCW consistency requirements.

Vested Rights
Vested rights are not a consideration in this appeal.

Standard of Review

The appropriate test to apply in this appeal is the clearly erroneous standard: the action of the decision maker
is not disturbed unless, after reviewing all the evidence in the record, the appellate decision maker is left with
the definite conviction that a mistake has been made. [Leavitt v. Jefferson Cy., 74 Wn. App. 668, 680, 875
P.2d 681 (1994)] The appellant has the burden of proof.

¥

Scope of Consideration
The Examiner has considered: all of the evidence and testimony; applicable adopted laws, ordinances, plans,

and policies; and the pleadings, positions, and arguments of the parties of record.

DISCUSSION

The City is required to base its land use decisions upon duly adopted laws and ordinances, and may not
consider.equitable defenses. -[Chaussee.v. Snohomish.County, 38 Wn. App. 630, 638,-689 P.2d 1084 (1984)]
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Thus, the provisions of adopted code and standards must be applied as written and govern the outcome of
this appeal.

The City uses a “Unified Development Code” (UDC) in which the vast majbdty of its regulations regarding
land use and development are contained in one title (Title 16 SMC). The definitions within the UDC are
contained in Chapter 16.150 SMC. Those definitions apply throughout the UDC.

A key issue in this case is whether removal of vegetation constitutes “development.” It may under the
unambiguous language of SMC 16.150.040(12):

“Development” means ... the removal or harvesting of vegetation. Development shall not be
defined or interpreted to include activities related to or undertaken in conjunction with the
cultivation, use, or subdivision of land for agricultural purposes ....

Unless vegetation removal is associated with agriculture, it is development. “Agriculture” is defined as

the tilling of soil, the raising of crops, horticulture, viticulture, small livestock farming,
‘pasturing, grazing, poultry, dairying and/or animat husbandry, including all uses customarily
‘incidental thereto except small animal husbandry.

[SMC 16.150.010(20)] A factual finding must, therefore, be made as to whether the activities which led to
the Notice were associated with agriculture.

The conclusions which must be reached in this appeal are dependent upon the meaning of the applicable
provisions of the SMC and the Standards. :

Charge 1 :

Chapter 16.80 SMC (“Streams and Wetlands”) was enacted to regulate “development activity” within and
adjacent to streams and wetlands. [SMC 16.80.010] A few development activities are allowed within
wetlands and their required buffers, but a Critical Area Study and a Mitigation Plan must first be prepared,
submitted to the City, and approved by the City. [SMC 16.80.080] Required wetland buffers may be altered,
but only in conjunction with an application to the City under SMC 16.80.100 for approval of an Innovative
Development Design. A single family residence may be developed “on an existing legal lot” even if it is within
a wetland or its buffer, but only if “consistent with a site development plan approved by the” City. [SMC
16.80.050(E); see also SMC 16.80.080(D)(8)]

Charge 2

‘The vegetation protection standards within Chapter. 16.76 “apply to any new property development or to the
expansion of existing development.” [SMC 16.76.020] Among the objectives of Chapter 16.76 SMC is “To
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control the removal of existing vegetation in advance of the approval of land development plans.” [SMC
16.76.030(A)(1)(b)] Chapter 16.76 SMC is, thus, intended to apply even in the absence of an active
development permit application. Chapter 16.76 SMC requires a permit to remove vegetation except removal
associated with single family or duplex residences “proposed to be built on their own individual lots”. [SMC
16.76.020, 16.76.030(A)(3), and 16.76.030(B)(1)}

The word “vegetation” is not defined within the UDC. [SMC 16.150.220] In the absence of a code definition,
the word must be given its common, ordinary meaning. A standard dictionary of the English language may
be used to ascertain that meaning. Webster s Encyclopedic Unabridged Dictionary of the English Language,
1989 Edition, provides four definitions for the word, only one of which fits the context of Chapter 16.76
SMC: “I. all the plants or plant life of a place, taken as a whole”. [Bold in original] The word is thus
generally not limited to only some class or type of plant life. Unless the SMC contains a Itimitation, one cannot
be inferred. The SMC does not limit its use of the word “vegetation.” Thus, grass, brush, and trees are
equally covered by the provisions of Chapter 16.76 SMC. Unless and untit the City Council limits the scope
of Chapter 16.76 SMC by amendment, the code must be applied as expansively as it is wiitten. '

Charge 3
The City Council has adopted the Standards “to standardize road design elements” .’ {§1.00] The Standards
“shall govern all construction required within City right-of-way”. [§1.01]

Section 7.02 of the Standards begins: “Restoration of City roads and facilities subsequent to utility
construction activity shall be done in accordance with the requirements for utility work within rights-of-way
outlined as follows”. Twenty-one subsections follow, one of which (13) is the basis of the third charge. That
preamble indicates that the 21 subsections are “requirements for utility work within rights-of-way” which are
also to apply to restoration of City property after utility construction. The idea that they only apply to utility
restoration as suggested by Grandview is not supported by either the language of the preamble or the content
of the subsections themselves.

Nothing in the Standards expressly requires issuance of a City permit before work.is undertaken within City
right-of-way. Section 7.02.13 requires: existing drainage ditches and culverts to be kept clean; prior
permission from the City for diversion of any drainage system; replacement of disturbed facilities as may be
directed by the City; and use of temporary erosion and sediment control measures “using Best Management
Practices from the Puget Sound Stormwater Manual.” Violation of any of those requirements would be a
violation of the Standards, but failure to acquire a permit (which isn’t required) would not be a violation of
the Standards.

5 The excerpt from the Standards entered into the record as Exhibit R1 is not current. The Standards were amended effective

February 21, 2001. That date precedes the dates on which the alleged code violations occurred. Therefore, the current
Standards apply. All quotations within this Decision are from the current Standards.
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Charges 4 and 5

- Clearing is “the destruction and removal of vegetation”. [SMC 16. 150.030(14)] The SMC does not define
“excavation.” Webster's, supra, defines the noun “excavation” as “the act of excavating” and the verb
“excavate” as “to dig or scoop out (earth, sand, etc.)”.

A “stormwater management permit” is required under Chapter 16.92 SMC “prior to commencement of
‘development or redevelopment activity” unless the activity is exempt under SMC 16.92.020 or the permit
requirement is waived under SMC 16.92.030. [SMC 16.92.040, 1] However, SMC 16.92.040(A)
(“Applicability”) limits the scope of the permit requirement to “the development or redevelopment on iand
with more than 3,000 square feet of impervious area (roof, parking, etc.).”

Section 16.92.040(B), {1, states that “Anyone desiring to develop land shall apply for a stormwater
management permit.” That expansive language does not control in light of the limiting language of the
“Applicability” language of SMC 16.92.040(A). The more restrictive language must control. ‘

The unambiguous language of SMC 16.92.040(C) limits the applicability of its performance standards to
those “parcels for which a stormwater management permit is required”. Nothing could be clearer: The
pecformance standards do not apply unless a stormwater management permit is required; and a stormwater
management permit is not required unless more than 3,000 square feet of impervious area is involved. Unless
and until the City Council broadens the scope of Chapter 16.92 SMC by amendment, the code must be
applied as restrictively as it is written.

CONCLUSIONS
1. ‘With respect to Charge 1 (altering wetlands):

A Grandview is guilty as charged with respect to the Anderson property. Grandview never
submitted a Critical Areas Study under SMC 16.80.060, a Mitigation Plan under SMC
16.80.070, a site development plan under SMC 16,80.050(E), or an application for Innovative
Development Design under SMC 16.80.100. Therefore, any development within the wetlands
on the site violates many provisions of Chapter 16.80 SMC, not just SMC 16.80.070. Land
clearing is development as defined. It matters not that the consultants disagree on the amount
of wetland area on the Anderson property: The uncontroverted fact is that wetlands were
altered.

-The exemptions for a proposed single family residence cannot excuse Grandview’s actions.
A single family residence already exists on the Anderson property. The exemption is to allow

cexamisuttan\docs\no01001.doc

708



HEARING EXAMINER DECISION

RE: NO01001

Grandview, Inc.

June 3, 2002
Page 9 of 13

construction of such a residence where one does not now exist. The exemption does not
excuse wholesale alteration of wetlands on other portions of the site.

Grandview is not guilty with respect to the Wilkes property: No evidence exists that any
wetlands exist on the Wilkes property. If no wetlands exist, there can be no violation of
wetland restrictions.

2. With respect to Charge 2 (vegetation femoval):

A.

Grandview is guilty as charged with respect to the Anderson property. The wholesale removal
of vegetation cannot be an agricultural activity given the facts of this case. Agriculture is not
a permitted use within the City. [SMC 16.16.020] Agriculture includes tilling of the soil,
pasturage, and grazing. [SMC 16.150.010(20)] Unless one or more of those uses enjoyed a
nonconforming use right, they would be prohibited. Discontinuance of a nonconforming use
for a peniod of 180 days results in loss of the nonconforming use right. [SMC 16.18.090(A)]

The preponderance of the evidence strongly supports the absence of a nonconforming right
to agnicultural use of the Anderson property. One eye witness had not seen cropping or
grazing in over five years. A scientist who walked the property in June, 2000, encountered
no manure. Anderson routinely mowed the entire propetty on a riding lawn mower. None of
those items are even remotely supportive of agricultural use.

One of the purposes of Chapter 16.76 SMC is to control vegetation removal by property
owners before project permit plans have been approved. That purpose does not work if the
chapter applies only after a project permit application has been filed. The language and
structure clearly make the chapter applicable to any vegetation removal on any property.

Grandview is guilty as charged with respect to the Wilkes property. Vegetation was removed.
No agricultural exception argument was even made for that property.

3. With respect to Charge 3 (work in the City right-of-way):

A

Grandview is guilty only of failing to employ erosion and sediment control measures with
respect to the Anderson property. The Standards do not expressly require a permit or even
any express form of permission. One can clean and maintain ditches within the right-of-way
50 long as one complies with the requirements of §7.02.13. The first requirement is that the
ditches be kept clean. The City failed to show that they were not kept clean. (Sedlment laden
water is not equivalent to failing to keep the ditches clean.)
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The second requirement relates to diversion of drainage systems. The City failed to show that
any drainage system was diverted.

The third requirement relates to replacement of disturbed facilities. The City failed to show
that any drainage facilities were disturbed. Absent disturbance, replacement is not required.

Finally, the last requirement calls for erosion control measures in accordance with a specific
set of standards. The evidence is rather overwhelming that Grandview initially failed to
employ any erosion control and that scattering some hay on part of the site does not
constitute erosion control within the ditch in the right-of-way.

Grandview argues that the City has failed to prove that the ditch along the Sultan Basin Road
is within the right-of-way. This argument is not persuasive. The ditch is outside the fence line,
thus creating a prima facie case for it being within the right-of-way. Even if it were partially
-outside of a deeded or dedicated right-of-way, the City would have adverse possession to it
as an integral part of a long-established public road.

B. Grandview s not guilty with respect to the Wilkes property. The record contains no evidence
of any road-side ditch maintenance adjacent to the Wilkes property. Absent any activity, there
can be no violation. '

4, With respect to Charges 4 and 5 (clearing/excavating without stormwater erosion controls),
Grandview is not guilty with respect to either the Anderson or the Wilkes property. The reality of the
‘SMC is that it requires compliance with stormwater management standards only where a stormwater
management permit is required, and it requires a stormwater management permit only where more
than 3,000 square feet of impervious surface area exists or will result from the development activity.
The record contains no evidence that either site contains more than 3,000 square feet of impervious
area. Removal of vegetation is clearing, but it does not create an impervious surface.
Removal of vegetation is not excavation. The record contains no evidence that any earth was
excavated from either site.

5. The Building Official has apparently somewhat changed his mind regarding necessary corrective
actions. (Cf. Exhibit R11, p. 2, with Exhibit R20, pp. 5 and 6) The corrective actions which apply,
unless revised through this appeal process, are those as set forth in the Notice, Exhibit R11. The
Notice logically groups the corrective actions into four items, combining required corrections for
Charges 4 and 5 since they both deal with stormwater control issues.
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A

The required action to correct the Charge 1 violation is appropriate for the Anderson
property. Restoration is required under SMC 16.80.070(A)(1) because wetlands on the
Anderson property were altered without benefit of any approval and clearly “prior to project
approval”. [SMC 16.80.070(A)(1)] No correction is required for the Wilkes property since
no evidence of the existence of wetlands on that property has been presented.

The required action to correct the Charge 2 violation is appropriate for both of the properties.
Had a vegetation removal permit been sought for the Anderson and Wilkes properties,
Grandview would likely have been required to replace removed vegetation under SMC
16.76.030(C)(5)(b). That replacement on the Anderson property will have to recognize the
existence of wetlands on that property. This proceeding is not the proper forum to address
the disagreement over the extent of wetlands on the Anderson property since that is not an
issue in the Notice.

The Notice fails to actually state any required correction for Charge 3. The Notice essentially
repeats the statement of the violation. Since the evidence does not show the need to obtain
a special permit to work within City right-of-way, and since the evidence supports a
conclusion of only limited violation of the conditions under which one may work within the
right-of-way, the only corrective action supported by the evidence is to employ appropriate -
erosion and sediment control measures within the roadside ditch. Given that the violation
occurred over six months ago, the ditch has likely stabilized — any damage that might have
been done probably has long since happened. If Grandview’s failure to employ proper erosion
and sediment control measures caused downstream problems within the roadside ditch
system, then Grandview should reimburse the City for actual expenses, if any, incurred in
correcting those problems.

No violation of Chapter 16.92 SMC has been proven by the evidence in the record. Therefore,
Charges 4 and 5 cannot be sustained. Any corrective actions associated with them must be
eliminated from the Notice. '

The timeline within the Notice for completion of the corrective actions is appropriate with one
exception. It is not approprate to impose a time limit on Grandview over which it has no
control. Grandview can control the amount of time it takes to prepare and submit required
applications, but it cannot control how long the City will take to review and approve any
applications which it files. Therefore, the requirement to restore wetlands and buffers within
30 days needs to be revised to require restoration within 30 days of receipt of necessary
permit approvals from the City.
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6. ~ The “revised” correction list contained in Exhibit R20 goes well beyond what is necessary and
appropriate. Specification of filing fees and distribution requirements for permit applications are
administrative maters not within the purview of the Examiner. The request that a civil penalty be
imposed effective as of January 1, 2002, conflicts directly with SMC 16.120.100(B) which holds that
an appeal stays the action being appealed. Penalties cannot accumulate during the pendency of an
appeal, since the appeal stays the Notice being appealed. (In addition, the notion that the Notice
required correction by January 1, 2002, is without any substantiation within the record. The Notice

. was issued October 15, 2001. The longest compliance period set in the Notice was 30 days.
Therefore, under the plain language of the Notice, the final compliance date, had the appeal not been
filed, would have been November 14, 2001, not January 1, 2002.)

71 Grandview has prevailed only in part. The refund of appea filing fees called for by the Council’s 2002
Fee Schedule is analogous to court requirements for payment of attorneys’ fees. Unless the language
clearly calls for something else, which it does not here, attorneys’ fees are not awarded for a partial
victory. Therefore, no refund is required.

DECISION

Based upon the preceding Findings of Fact, Discussion, and Conclusions, the testimony and evidence
submitted at the open record hearing, and the Examiner's site view, the Examiner DENIES in Part and
GRANTS in Part the Grandview, Inc. appeal:

A Charge 1 is SUSTAINED as to the Anderson property and VACATED as to the Wilkes propeity.
The required correction is to cease current activities, apply for required permits/approvals within five
days, and complete restoration within 30 days of issuance of required permits (unless the permits
contain a different, more specialized completion schedule based upon environmental considerations).

B. Charge 2 is SUSTAINED as to both the Anderson and the Wilkes properties. The required correction
is to cease current activities, apply for required permits/approvals within five days, and complete
restoration within 30 days of issuance of required permits (unless the permits contain a different, more
specialized completion schedule based upon environmental considerations).

C. Charge 3 is SUSTAINED in PART as to the Anderson property and VACATED as to the Wilkes
property. The required correction is to employ proper erosion and sediment control measures within
the ditch within 48 hours and, if the lack of such measures when the cleaning actually occurred caused
downstream problems within the roadside ditch system, reimburse the City for actual expenses, if any,
incurred in correcting those problems.
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D. Charges 4 and 5 and any and all corrective actions associated therewith are VACATED as to both
the Anderson and the Wilkes properties.

‘Decision issued June 3, 2002,

VA e

ohn E. Galt,
Heanng Examiner

NOTICE OF RIGHT OF RECONSIDERATION

This Deciston is subject to the right of reconsideration pursuant to SMC 2:26.120(D). Reconsideration may
be requested by the appellant, a party of record, or the City. Reconsideration requests must be filed in writing
with the City Clerk within seven (7) calendar days of the date of mailing of this Decision. Any reconsideration
request shall specify the error of law or fact, procedural error, or new evidence which could not have been
reasonably available at the time of the hearing conducted by the Examiner which forms the basis of the
request. Any reconsideration request shall also specify the relief requested. See SMC 2.26.120(D) for
additional information and requirements regarding reconsideratton.

NOTICE OF RIGHT OF APPEAL

This Decision becomes final and conclusive as of the eighth calendar day after the date of mailing of the
Deciston unless reconsideration is timely requested. If reconsideration is timely requested, the Examiner’s
order granting or denying reconsideration becomes the final and conclusive action for the City. The final
“action may be reviewed in Superior Court pursuant to the procedures established by Chapter 36.70C RCW,
the Land Use Petition Act. Section 36.70C.040 RCW requires that any appeal be properly filed with the
Court within 21 days of the issuance of the final action. Please refer to SMC 2.26.120(D) and Chapter
36.70C RCW for further guidance regarding judicial appeal procedures.

The following statement is provided pursuant to RCW 36.70B.130: “Affected property owners may request
a change in valuation for property tax purposes notwithstanding any program of revaluation.”
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SETTLEMENT AGREFMENT

This Settlement Agreement is made this day of January, 2005 between

GRANDVIEW, INC., a Washington corporation (hereinafter “Grandview"} and the City of
Sultan, Washington (hereinafter “City”).

Whereas Grandview is the owner or contract purchaser of certain real property
legally described in attachment A o this Settlement Agreement;

Whereas wetlands and buffers are located on the real property;

Whereas the City issued a notice and order concerning activities conducted or
caused by Grandview on the real property;

Whereas Grandview appealed the notice and order to the City's Hearing
Examiner;

Whereas the Hearing Examiner sustained the notice and order in part and
dismissed the notice and order in part;

Whereas the decision of the Hearing Examiner was not appealed;

Whereas Grandview did not take action as required by the decision of the
Hearing Examiner:

Whereas the City commenced an action under Snohomish County Superior
Court Cause No. 03-2-07181-0 to enforce the decision of the Hearing Examiner and to
recover various civil penalties and costs;

Whereas the parties wish to provide for the disposition of the pending action and
10 set out a plan of action for the real property;

Now, therefore, Grandview and City agree as followe:

1. Trial Date. The parties shall jointly strike the trial date in Snohomish
County Superior Court Cause No. 03-2-07181-0. No new trial date shall be set pending
performance under the terms of this Settlement Agreement,

2. JARPA. Grandview has submitied or will submit within sixty (60) days of
this Settlement Agreement a Joint Aquatic Resources Permit Application to the US
Army Corp of Engineers and the Department of Ecology for activities in the wetlands
and buffers in conjunction with residential development of the real property. Grandview
shali process that application in good faith and with all appropriate speed.

3. Development Application. Grandview will submit within one hundred
and twenty (120) days to the City an application for preliminary plat approval and such
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other approvals required or allowed under City Code for residential development of the
real property. Grandview shall process the application in good faith and with all
appropriate speed. In conjunction with said application, Grandview shall submit and

obtain approval for a mitigation plan to address the wetlands and buffers on the real
property.

4, Development Activity. Upon receipt of all required development
approvals, Grandview shall develop the real property with all appropriate speed in
accordance with the approvals received.

5. Sultan Basin Road Street Improvements. Development of the real
property will require the construction of certain road improvements along Sultan Basin
Road and will require the payment of certain iraffic impact fees. The construction of
improvements will provide Grandview with an Impact fee credit under SMC 16.112.080.
Based upon approval of a 33 lot subdivision, & sample calculation of the credit follows:

a. Estimated Cost of Right of Way/Construction $96,114.00

on Sultan Basin Road '
b. Traffic impact Fees $61,809.00
c. Credit | $34,331.00

The actual credit shall be calculated based upon the actual cost of right of way
acquisition and the cost of construction of improvements on Sultan Basin Road reduced
by the amount of the City's actual Traffic Impact Feas,

6. Sultan .Basin Road Sfreet Improvements/Coon Property, Grandview
also agrees to exercise its best efforts to obtain and dedicate right of way as required (if
any) from the Mabel Coon property, which property is located at the intersection of
Sultan Basin Road and Bryant Road. In the event Grandview is able to obtain the
agreement of Mabel Coon for the dedication of additional right of way, and construction
of improvements, Grandview shall be entitled to additional Impact fee credits under
SMC 16.112.080 to the extent of improvements on Sultan Basin Road.. The actual
credit shall be calculated based upon the actual cost of right of way acquisition and the

cost of construction of improvements on Sultan Basin Road reduced by the amount of
the City's actual Traffic Impact Fees.

7. Bryant Road Street Improvements. Grandview's development of its
property will necessitate road improvements on Bryant Road. The nature of those
improvements, the costs of those improvements, and credit given, if any, for those
improvements by the City are not addressed in this agreement, and are reserved for
later resolution in the processing of Grandview's development application.

8. Reduction of Credit. In consideration of this Settlement Agreement, and
in full satisfaction of all obligations Grandview may have for civil penalties or to
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reimburse the City for fees or costs incurred, Grandview agrees that upon calculation of
its actual traffic impact fee credit referenced in the precading paragraphs 5 and 6, that
the credit shall be reduced by $10,000, which $10.000 of credit shall be deemed
transferred to the City. The credit as reduced may be applied toward impact fees
imposed on other developments within the City as permitted by SMC 16.112.080. City
and Grandview shall exchange a written acknowledgement of the amount of the credit
as reduced. In the event the parties cannot agree upon the amount of the credit as
reduced, the City's determination shall be deemed and administrative determination
which may be appealed to the City’s hearing examiner,

9. Other Fees and Charges. Grandview shall pay all other fees and
charges required by City Code, Resolution, LIiD assessment, Cost Recovery Contract or
otherwise as required by law in conjunction with the development application.

10.  Final Plat Approval. Upen Grandview receiving final piat approval for the
real property, the parties agree to entry of a stipulation and order of dismissal
dismissing this matter with prejudice. Entry of a stipulation and order of dismissal shall

- be deemed a release of alf ciaims associated with Grandview's activities that gave rise
fo the issuance of a Notice and Order by the City concerning the real property.

11. Failure to Obtain Final Plat Appraval.  Should Grandview not obtain
final plat approval by December 31, 20086, unless said deadiing is mutually agreed to be
extended, this Settlement Agreement shall become null and void. City may then renote
Snchomish County Superior Court Cause No. 03-2-07181-0 for trial.

12, Complete Agreement. This is a complete and final agreement between
the parties. There are no other agreements between the City and Grandview concerning
the subject matter of this Settlement Agreement,

13.  Counterparts; Facsimile. This agreement may be executed in
counterparts. This agreement shall become fully effective when both parties sign a

counterpart to this agreement. Signature on facsimile copies shall be deemed signature
on the ofiginal of the agreement.

GRANDVIEW, INC., a ‘Washington = THE CITY OF SULTAN, a Washington
corporation municipal corporation

By: ‘ :

Name:Scott T. Wamrnack :

Title: President Title: Mayor
Ve

Date Executed: Date Executed:

Settlement Agreement 3
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PARCEL A

Beginning at the Southeast corner of the North half of the Northeast quarter of Saction 32,
Township 28 North, Range 8 East, W.M., in Snohomish County, Washington:

Thence North 330 feet;

Thence West 660 feet;

Thence South 330 feet;

Thence East 660 feet to the point of Beginning:

EXCEPT the West 207 43 feet thereof;

EXCEPT the North 30 feet conveyed to Snohomish County, by Deeds recorded under
Auditor's File Numbers 2255856 and 2404625;

AND EXCEPT any portion lying within Sultan Basin Road:

{Also known as Lot B of Short Plat 113 (5-75) as recorded under Auditor's File
No. 2405151).

Situate in the County of Snohomish, State of Washington.

PARCEL B:

The North half of the Southeast quarter of the Northeast quarter of the Northeast quarter
of Section 32, Township 28 North, Range 8 East, W.M.: _

EXCEPT County Road an East known as Suftan Basin Rbad;

EXCEPT that portion deed to Snohomish County for road under Auditor's File Number
2255856;

AND EXCEPT the following:

Beginning at a point 980 feet South of the Northeast corner of said Section 32:
Thence West 180.75 feet;

Thence North 180.75 feet;

Thence East 180.75 feet to the Section line;

Thence South along the Section line for 180.75 feat to the True Point of Beginning.

~Situate in the City of Sultan, County of Snohomish, State of Washington.

2108
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SITE DESCRIPTION
Wetland Resources, Inc. conducted a wetland delineation to identify jurisdictional
wetlands in July of 2003. The site covers approximately 6 acres and is located at the
intersection of Bryant Road and Sultan Basin Road in the city of Sultan, Washington.
The property lies in a portion of Section 32, Township 28N, Range 8E, W.M.

- The site encompasses two legal lots. Bryant Road runs east and west between the
two lots. The properties are generally flat with slight undulations. The northern
property currently has a single-family residence. The southern property currently has
the foundation of a pre-existing single-family residence. Surrounding land use is
comprised of mixed single-family residences and undeveloped pasture/forest land.

The northern property is mainly pasture with some areas of maintained lawn and
patches of invasive Himalayan blackberry. Typical vegetation in the southern
property is mixed pioneer red alder with Himalayan blackberry and pasture areas,

Grazing cattle has historically disturbed the vegetation and underlying soils
throughout the site.

There are three wetlands (Wetlands A through C) located on the northern property,
.and five wetlands (Wetlands D through H) in the southern property. All of the
wetlands on this site are classified as Category 3 wetlands. Category 3 wetlands are
typically dedicated 50-foot protective buffers in the city of Sultan.

Wetlands A and B are entirely contained within the northern parcel, while Wetland C
extends off-site to the narth, Wetlands A, B, and C are dégraded wetlands
dominated by pasture grasses and patches of Himalayan blackberry with no native
canopy cover. Wetlands H and E are also historically degraded wetlands consisting of

immature red alder and Himalayan blackberry. Wetland H extends off-site to the
south.

Wetlands D, F, and G are isolated wetlands less than 5,000 square feet in size.
According to the City of Sultan Municipal Code (SMC) Chapter 16.80.030, non-riparian
category 3 wetlands less than 5,000 square feet in size are not subject to regulation.

The southern part of the site contains several non-regulated ditches. These ditches
are non-regulated because, with the exception of the ditch running through wetland
E, they were created out of non-wetland areas. This is based on the presence of
non-hydric soils on either side of the ditches throughout the site. During our site
investigation, it was noted that the ditches did not appear to convey water, as the
water in these ditches was stagnant. The main source of hydrology appears to be

from ground water. Based on these existing conditions, it appears that these man-
rnade ditches are non-regulated.

Critical Area Study & Mitigation Plan 2 ' WHIR 03145
Anderson Farm Revision: December 4, 2006
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WETLAND CLASSIFICATIONS - COWARDIN SYSTEM
According to the Cowardin System, as described in Classification of Wetlands and

Deepwater Habitats of the United States, the classification for the on-site wetlands
are as follows:

Wetlands A, B, &8 C
Palustrine, Emergent, Seasonally Saturated

Wetlands D, F, G
Palustrine, Scrub/Shrub, Broad-leaved Deciduous, Seasonally Saturated

Wetlands E and H _
Palustrine, Forested, Broad-Leaved Deciduous, Seasonally Saturated

WETLAND CLASSIFICATIONS - CITY OF SULTAN

Under the City of Sultan Municipal Code Title 16.80, the on-site wetlands are
classified as follows:

Wetlands A, B, C,D,E, F, G, & H

Al of the wetlands on this site are classified as Category 3 wetlands because they are
less than five acres in size and contain more than one wetland class. Category 3
wetlands are typically designated 50-foot buffers.

Wetlands D, F, and G are isolated wetlands less than 5,000 square feet in size.
According to the City of Sultan Municipal Code (SMC) chapter 16.80.030, non-riparian
category 3 wetlands less than 5,000 square feet in size are not subject to regulation.

WETLAND DETERMINATION REPORT
Methodology
On-site, the routine methodology described in the Washington State Wetlands
Identification and Delineation Manual (Washington State Department of Ecology
Publication #96-94, March 1997) was used to make a determination, as required by
the City of Sultan. Under this method, the process for making a wetland
determination is based on three sequential steps:

1.) Examination of the site for hydrophytic vegetation (species present and percent
caver);

2.) If hydrophytic vegetation is found, then the presence of hydric soils is determined.

3.) The final step is determining if wetland hydrology exists in the area examined
under the first two steps. :

The following criteria descriptions were used in the boundary determination:

Critical Area Study & Mitigation Plan 3
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Wetland Vegetation Criteria

The 1997 edition of the Washington State Wetlands [dentification and Delineation
Manual defines hydrophytic vegetation as "the sum total of macrophytic plant life
that occurs in areas where the frequency and duration of inundation or soil saturation
produce permanently or periodically saturated soils of sufficient duration to exert a
controlling influence on the plant species present,” Field indicators were used to
determine whether the vegetation meets the definition for hydrophytic vegetation.

Wetland Soils Criteria and Mapped Description

The 1997 edition of the Washington State Wetlands Identification and Delineation
Manual defines hydric soils as “soils that formed under conditions of saturation,
flooding, or ponding long enough during the growing season to develop anaerobic

conditions in the upper part.” Field indicators were used to determine whether a
given soil meets the definition for hydric soils.

The Soil Conservation Service mapped the subject property as having the following
soil types: Pastik silt loam with 0 to 8 percent slopes and Bellingham silt clay loam.
Soils sampled on-site are similar to the description for these soil series.

The Pastik silt loam with 0 to 8 percent slopes are found throughout the subject
property except the extreme northern portion. These soils are very deep and
moderately well drained. This soil unit is found on terraces and was formed in lake
sediment and volcanic ash. The native vegetation present in these soils is mainly
conifer trees. Typically, the surface layer is dark brown silt loam, while the subsoil is
dark brown and yellowish brown silt loam. Included in this unit are areas of

Bellingham, Nargar, Ragnar and Tokul soils. This sail unit is used mainly as woodland,
but is also used for pasture land and urban development,

The Bellingham silt clay loam can be found in the extreme northern portion of the
subject property. These soils are very deep and poorly drained. This soil unit is
found in depressional areas and was formed in alluvium and lacustrine sediment. The
native vegetation present in these soils is mainly grasses and sedges. Typically, the
surface layer is very dark gray silty clay loam, while the subsoil is mottled gray and
olive silty clay. Included in this unit are areas of Terric Medisaprists, Norma, Kitsap

and Pastik soils. This soil unit is used mainly for pasture, woodland, urban
development and wildlife habitat.

Bellingham silt clay loam soils are listed on the Snohomish County hydric sils list.

Wetland Hydrology Criteria

The 1997 edition of the Washington State Wetlands ]dentification and Delineation
Manual states that the "term wetland hydrology encompasses all hydrologic

characteristics of areas that are periodically inundated or have soils saturated to the
surface for a sufficient duration during the growing season.” It also explains that
“areas with evident characteristics of wetland hydrology are those where the

Critical Area Study & Mitigation Plan 4
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presence of water has an overriding influence on characteristics of vegetation and
soils due to anaerobic and chemically reducing conditions, respectively.”

Additionally, the manual states that "areas which are seasonally inundated and/or
saturated to the surface for a consecutive number of days 212.5 percent of the
growing season are wetlands, provided the soil and vegetation parameters are met.
Areas inundated or saturated between 5 and 12.5 percent of the growing season in
most years may or may not be wetlands. Areas saturated to the surface for less than
5 percent of the growing season are non-wetlands.” Field indicators were used to
determine whether wetland hydrology parameters were met on this site.

WETLAND BOUNDARY DETERMINATION
Wetland Areas ‘

Vegetation

Wetlands A, B, C, and D are dominated by emergent species. These wetlands contain
velvet grass (Holeus lanatus, Fac), creeping benterass (Agrostis alba, Fac) and
creeping buttercup (Ranunculus repens, FacW). Water foxtail (Alopecurus
geniculatus, Obl} and soft rush (Juncus effusus, FacW) are also present but to a
lesser extent. Trace amounts of reed canarygrass (Phalaris arundinacea, FacW),

dagger leafed rush (Juncus ensofolius, FacW), and American speedwell (Veronica
scutellata, Obl) were present,

Wetlands E, ¥, G and H are dominated by a mix of tree and shrub species, These
wetlands generally contain immature red alder (Alnus rubra, Fac) in the overstory
with Himalayan blackberry (Rubus discolor, Facl) dominating the shrub layer., The
herbaceous layer contains reed canarygrass (Phalaris arundinacea, FacW), horsetail
(Equisetum arvense, Fac), creeping buttercup (Ranunculus repens, FacW), perennial
ryegrass (Lolium perenne FacU), and lesser amounts of skunk cabbage (Lysichiton
americanum Obl) and lady fern (Athyrium filix-femina Fac).

Soils

The soils vary slightly throughout all the wetlands on this site. The soils generally
have Munseil colors of very dark grayish brown (10YR 3/2) with redoximorphic
features near the surface, and very dark gray (10YR 3/1) in the sub-surface layer.

The soils have a texture of silt loam. They were slightly moist at the time of our
investigation. _

The dominance of species rated “Facultative” and wetter meets the criteria far

" hydrophytic vegetation in areas mapped as wetland, The presence of low chroma,
saturated soils suggest that reducing conditions are present long enough during the
growing season to develop anaerobic conditions in the upper part of the soil horizan,
These characteristics meet the criteria for wetland soils, Based on these conditians,
the areas mapped as wetland appear to be seasonally inundated and/or saturated to
the surface for a consecutive number of days 212.5 percent of the growing season,
thereby fulfilling wetland hydrology criteria,

Critical Area Study & Mitigation Plan 5 WRI# 03145
Anderson Farm : Revision; December 4, 2006
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Non-wetland Areas
Yegetation

The areas mapped as non-wetland in the south half of the site are dominated by a mix
of red alder (Alnus rubra, Fac), Himalayan blackberry (Rubus discolor, Facl), reed

canarygrass (Phalaris arundinacea, FacW), and creeping bentgrass {Agrostis alba,
Fac). :

The vegetation of the non-wetland areas in the northern portion of the site contains
velvet grass (Holcus lanatus, Fac), creeping bentgrass (Agrostis alba, Fac), perennial
rye grass (Lolium perenne, FacU), red clover (Trifolium pratense, Facl), common

dandelion (Taraxacum officinale, FacU), and orchard grass (Dactylis glomerata,
FacUy, :

Soils

The non-wetland soils in the northern portion of the property generally have a Munsell
color dark yellowish brown (10YR 4/4). These soils have a texture of gravelly sandy

loam. They were dry throughout the upland portions of the site at the time of
investigation.

Based on the lack of field indicators, it appears that the non-wetland areas of the site
are saturated to the surface for less than 12.5 percent of the growing season, thereby
not fulfilling wetland hydrology criteria. '

FUNCTIONS AND VALUES ASSESSMENT
Methodology -
The methodology for this functions and values assessment is based on professional
opinion developed through past field analyses and interpretations, This assessment
pertains specifically to the on-site wetland system, but is typical for assessments of
similar systems throughout western Washington,

Analysis

All of the wetlands and their associated buffers on this site have been historically
disturbed and provide varying levels of wetland functions. Generally, wetlands and
associated buffer areas that have been cleared of forested vegetation or are

relatively small and isolated have severely limited potential in providing typical
wetland functions and values.

Wetlands A, B, and C are depressional wetlands that have potential to function as a
natural water storage areas during periods of high precipitation. However, because
the wetlands are not forested, they do not retain as much stormwater as forested
wetlands. These conditions also result in only moderate water quality improvement

functions. An increase in density by native trees and shrubs would improve the
functions within these wetlands.

Because Wetlands E and H contain more trees and shrubs than the other wetlands on
this site, they have slightly higher potential to offer hydrologic and water quality

Critical Areq Study & Mitigation Plan 6 WRI# 03145
Anderson Farm Revision; December 4, 2008
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improvement functions. However, these wetlands would also benefit from the

removal of invasive weeds and planting of a native shrub-shrub understory and mixed
conifer and deciduous overstory.

Wetlands D, F, and G are severely limited by their small size and isolation. Their
potential to offer typical wetland functions and values is low.

Wildlife habitat functions are limited by the lack of vegetation diversity and vertical
structure throughout the site. The following avian species were detected during our
an-site investigations in July 2003: American crow (Corvus brachyrhynchos), American
robin (Turdus migratorius), black-capped chickadee (Poecile atricapillus), common
raven (Corvus corax), northern flicker (Colaptes auratus), golden crowned kinglet
(Regulus satrapa), dark eyed junco (Junco hyemalis), red-winged blackbird (Agelaius
phoeniceus), rufous-sided towhee (Pipilo erythrophthalmus), song sparrow (Melospiza
melodid), and winter wren (Troglodytes troglodytes),

Many other wildlife species are expected to use the site, but were not cbserved
during site investigations, The wetlands and associated edges provide movement
corridors, which become extremely important as areas become more populated.
Wetlands often contain resources such as food, water, thermal cover, and hiding
cover in close proximity. Another common avian species that would utilize this habitat
is the bushtit (Psaltriparus minimus). Other mammalian species that may utilize this
site include species that easily adapt to similar environments such as: Eastern
cottontail rabbit (Sylvilagus floridanus), black-tailed deer (Odocoileus hemionus),
shrews (Sorex spp.), moles (Scapanus spp.), bats (Myotis spp.), raccoons (Procyon
lotor), skunks (Mephitis spp), squirrels (Sciuris carolinensis, Tamiasciurus douglasii),
deer mice (Peromyscus maniculatus), and Virginia opossums (Didelphis virginiana).
Many amphibian species were noted during the field survey, however identification
was not possible. The expected amphibian species include: the pacific tree frog (Hyla
regilla), the bullfrog (Rana catesbeiana), and the northwestern salamander
(Ambystorna gracile), These lists are not intended to be all-inclusive, and may omit
some bird, mammal, fish, or amphibian species that do utilize the site.

PROJECT DESCRIPTION
The applicant is proposing to place 26 single-family residences with related access
and utitities within this site, Small dwelling units will limit impacts to the site and
reduce impervious surfaces. Several of the on-site wetlands and associated buffers
are proposed to be designated as usable open space. This development design will
necessitate filling the non-regulated wetlands on this site. It will also call for filling
several small areas within wetlands A and B for creation of two low berms for
proposed stormwater retention. Because available building space on the site is highly
constricted by the numercus wetlands and associated buffers, the applicant will
propose to reduce the standard wetland buffers below the minimum allowed buffer
widths, and then dedicate wetland areas as buffers in arder to achieve minimum
allowed buffer widths. Mitigation for the aforementioned impacts shall be proposed
through an Innovative Development Design to accommodate the proposed

Critlcal Area Study & Mitigation Plan 7 WRIK 03145
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development plan, minimize wetland impacts, and improve wetland functions and
values on this site.

Proposed Trails and Boardwalk

As part of the usable open space requirements for this site, the applicant proposes to
install several bark trails and two elevated boardwalks within the on-site wetlands
and associated buffers. The placement of the trails and boardwalk will require some
minimal vegetation removal. Vegetation to be removed will consist primarily of
young red alder, Himalayan blackberry, and grasses. No significant trees or native
shrubs are expected to be disturbed.

The elevated boardwalks are proposed within Wetlands A and E, No impacts to

wetland hydrology, wildlife habitat, or other wetland functions and values are
anticipated.

The remaining wetlands and buffers on this site shafl be enhanced as part of the
proposed Innovative Development Design Plan described below. These enhancement
measures will provide more than enough compensation for impacts associated with

these required trails (please refer to Post Mitigation Functions and Values in this
report). .

Non-Regulated Wetland Fill :

- The development plan proposes permanent fill within Wetland F (893 SF), Wetland G
(380 SF), and a portion of Wetland D (1,202 SF). Pursuant to SMC 16.80.030.C,,
. Wetlands D, F, and G are not wetlands subject to regulation because they are non-
riparian wetlands less than 5,000 square feet in size, Based on their disturbed and
isolated conditions, the loss of wetland functions and values is expected to be

minimal on this site. The proposed stormwater detention facilities will compensate
far lost hydrologic control functions.

Proposed Stormwater Retention Berms within Wetlands

As part of this development plan, stormwater retention/detention will be
accomplished in the northern part of the site by placing berms along portions of
Wetlands A and B and inputting clean stormwater runoff from the site to these areas.
As part of this stormwar retention/detention design, topographic depressions will be
graded into each of the wetlands, Stormwater will be treated within bioswales prior
to entering the wetlands. During most of the year, water will infiltrate or
evapotranspirate within the wetlands. However, standing water is expected to occur
during heavy storm events, The newly constructed berms are designed {o contain the

inundated waters within the wetlands. The depth of water in Wetlands A and B will

fluctuate depending on the season from 0 to 2 feet.

Due to the lack of available area on this site, this proposal is a necessary and
unavoidable measure for stormwater retention on this site. The berms will be placed
within the outer parts of the wetlands. They will cover 654 square feet within
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Wetland A and 772 square feet within Wetland B for a total of 1,426 square feet of
permanent wetland impact.

To mitigate for the aforementioned impacts, additional wetiand areas will be created
within Wetlands A and B. The creation of additional wetlands will occur as part of the
project engineer's proposed grading design for a stormwater retention/detention
facility. The design will result in a total of 4,843 square feet of additional wetland
areas to be created. This is a greater than 3;1 wetland replacement to wetland
impact ratio. The grading activities will be a temporary impact within the wetland

areas, Following completion of the desired grade, Wetlands A and B will be planted
with a variety of native trees, shrubs, and herbs.

- This proposal will result in increased wetland area, increased stormwater capacity,
and increased native vegetation cover and vertical structure. When compared to
existing conditions within both Wetlands A and B, this proposal is expected to

significantly improve hydralogic control, water quality improvement, and wildlife
habitat functions on this site.

Reduced Wetland Buffers and Wetland “Paper Fill”

The standard buffer widths along the wetlands on this site are 50 feet. Buifer widths
may be reduced down to a minimum 25 feet through buffer averaging or buffer
enhancement. However, due fo restricted building space, the applicant is proposing
to reduce the standard wetland buffers below the minimum allowed widths. To
accommodate this, several wetland areas will be dedicated as buffers (i.e. “paper
fills”). In some areas, the applicant proposes a 5-foot swath of upland buffer with a
20-foot width of wetland to achieve minimum 25-foot buffer widths, while in other

areas the applicant proposes to completely eliminate the upland buffer and designate
a 25-foot width of wetland as buffer.

Buffer reductions below 25 feet are proposed along Wetlands A, B, C, E, and H, This
will result in a total of 29,785 square feet of wetland areas to be paper filled. The
applicant is proposing these measures through Innovative Development Design, SMC
16.80.080. Through this proposal, all remaining buffers and wetlands dedicated as
buffers will be enhanced with native vegetation to compensate for proposed 25-foot
buffers. Additionally, to compensate for impacts associated with dedicating wetland
as buffer, all remaining wetlands will be enhanced with native vegetation. The plan
will result in 40,440 square feet of buffer enhancement, 29,785 square feet of
wetland paper fill enhancement, and 89,421 square feet of remaining wetland

enhancement. An explanation of mitigation sequencing and a detailed description of
the Innovative Development Design Plan are provided below.
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MITIGATION SEQUENCING
Mitigation is typically applied in a descending hierarchy, 50 that avoidance takes
precedence, followed by minimizing the impact, then restoration, replacement, and
enhancement. Avoidance of wetlands that offer high functions and values is
particutarly important because it is often difficult to mitigate for the loss of functions
and values. In cases when the resource offers minimal functions and values, or
contains several disturbed areas, alternative mitigation measures may be applied that

will provide a creative solution for replacing and improving the functions and values
offered.

This site contains several degraded wetlands and upland areas that were historically
grazed by cattle. Vegetation is primarily comprised of pasture grasses and patches of
invasive blackberry, with picneer red alder in some areas. Underlying soils have also
been previously disturbed as part of historical land use practices.

Reducing the previously degraded and low functioning buffer areas on the proposed
development site will result {n minimal overall risk to the resource, especially when
the buffer reduction would be mitigated through wetland and buffer enhancement.
Proper installation of the proposed mitigation measures will benefit the resource by
removing the degraded buffer area and providing substantial wetland and buffer
enhancement in the appropriate areas. 1In addition to wetland and buffer
enhancement, the applicant will install a split-rail fence and NGPA signs along the
proposed boundary of the NGPA to provide added protection to the resources.

Therefore, under this creative design, an exception of demonstrating strict avoidance
of the wetland and buffer areas can be applied. ‘

The following describes the avoidance and minimization measures included in the
proposal:

1) Complete avoidance of regulated wetlands and their buffers under strict
application of the code results in virtually no available building space on this site,
and ultimately causes a significant economic loss for the applicant.

2) Because it is impossible to completely avoid wetland and buffer impacts, the
proposed impacts will need to be minimized to the greatest extent possible.

3) The proposed development plan will necessitate critical area impacts and
mitigation within the regulated wetlands on this site, as atlowed in SMC 16.80.080.

4} In lieu of physicatly filling wetlands on this site, the applicant proposes {o reduce
the wetland buffers below minimum allowed widths and then dedicate wetlands
areas as buffers in order to achieve minimum allowed buffer widths. The wetlands
will not be physically filled, but will be mitigated as such. The designated
wetland as buffer areas will retain their existing wetland functions in addition to
taking on buffer functions. These measures will result in minimized impacts to the
greatest extent possible because they avoid physically filling any wetlands on this
site.

5) The applicant will propose an Innovative Development Design plan that will
provide an overall net improvement in functions and values on this site.

Critical Area Study & Mitigation Plan 10 WRIF 03145
Anderson Farm Revision: December 4, 2006

2%0




"Apr. 22. 2008 11:42AM  Wetland Resources, Inc. No. 2195 P, 13

PROBABLE IMPACTS AFTER MITIGATION SEQUENCING
The wetlands and their associated buffers are generally degraded, and currently offer
limited functions and values. The proposed impacts cannot be avoided because of the
need for adequate building spaces, infrastructure and stormwater detention (see
discussion above for the measures taken to aveid and minimize impacts). After
avoidance and minimization, several buffer areas will be eliminated. Areas along
Wetlands A, B, C, E, and H would be treated as “paper fill”, meaning mitigation
would be provided for the affected buffer areas as if the areas were wetland fill,
although the areas would not actually be filled, This proposal will not reduce

hydrologic control, water guality improvements or wildlife habitat functions within
the wetlands.

In addition to providing wetland protection, to-a certain extent high quality forested
buffers also offer hydrologic control, water quality improvements, and wildlife
habitat functions. Eliminating high quality buffers along wetlands reduces these
functions. Although the buffers on this site are currently degraded, lack significant
vegetation caver, and offer limited buffer functions, permanently removing them
would likely have some minimal impacts on functions and values on this site. For that

reason, several areas of wetland will be designated as buffer to take on the role that
the eliminated buffers had.

Other impacts associated with reducing buffers along wetlands and dedicating
wetlands as buffers may include, but are limited to: increased sunlight penetration,
exposure to wind, noise, trash, and human and domestic animal intrusion, However,
the wetlands and buffers on this site are already currently at risk of these impacts
because of their lack of significant tree and shrub cover.

Overall impacts will be minimized to the greatest extent possible through: (1)

. avoidance and minimization (discussed above); (2) conservation of approximately 3.2
acres, where nearly all of the critical areas on the property are located;
{3) stormwater management (described in the applicant’s drainage plans on the
proposed project); and (3) enhancement of existing wetlands and buffer on the site
(the propased Innovative Development Design measures described betow).

PROPOSED INNOVATIVE DEVELOPMENT DESIGN
Typically in the city of Sultan, reduction of Category 3 wetland buffers below 25 feet
is not allowed. However, the applicant would like to propose an alternative wettand
management plan that will reduce the wetland buffers below 25 feet and then
convert wetland areas as buffers. In some areas, the standard buffer is proposed to
be eliminated. This proposal includes an extensive wetland and buffer enhancement

plan, intended to mitigate the proposed impacts and increase functions and values
offered by the wetlands over those currently offered,

Pursuant to 16.80,080, up to one acre of non-riparian Category 3 wetlands can be
filled per site if loss of wetland functions is mitigated at an areal replacement ratio of
1.5:1 for on-site mitigation, or a ratio of 2:1 for off-site mitigation. For this site, the

Critical Area Study & Mitigation Plan 11 ' . WRIZ D3 145
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applicant is proposing “paper fill” of 29,785 square feet (.68 acres) of Category 3
wetlands. In lieu of the standard areal replacement measures, the applicant is
proposing fo enhance all remaining wetland areas on the site, resulting in a greater
than 2:1 wetland enhancement to wetland impact ratio.

Pursuant to 16.80.080, buffer widths may be reduced through buffer enhancement if
the resulting buffer {s not less than 25 feet in width, and if it increases functional
values associated with wetlands and buffers on this site. Through this proposal,
minimum 25-foot buffers will be provided along all wetlands by proposing to paper fill
existing wetlands. Therefore, to compensate for the proposed buffer reduction of 25

feet along all wetlands, the applicant proposes to enhance all remaining buffer areas
and designated wetland as buffer areas.

The proposed mitigation measures will be in the form of wetland and buffer
enhancement, and will occur throughout the remaining on-site portions of Wetland A,
B, C, E, and H and their associated buffers. These measures will result in 29,785
square feet of paper filled wetlands, 89,421 square feet of remaining wetlands and
40,440 square feet of buffer to be enhanced. These proposed measures provide a
- greater opportunity to replace unattractive, degraded pasture areas with highly
valued and diverse native plant communities. Wetland and buffer enhancement will
include removal of invasive species, and planting of native trees and shrubs. Proper
enhancement of the wetlands and buffers, even with the buffer eliminations and on-
site development, would provide a net increase in functions and values, when
compared to current conditions (see Post Mitigation Functions and Values below).

The goals of the mitigation design are to allow a reasonable development plan to
occur on the site while sufficiently replacing and improving the functions and values
of the sensitive areas following the criteria under SMC 16.80.070. The proposed
mitigation ptan will result in significant enhancement throughout the existing wetland
and buffer areas. The proposed plan will not adversely affect water quality; destroy
damage, or disrupt fish and wildlife habitat areas; adversely affect drainage or
stormwater detention capabilities; or lead to unstable earth conditions or erosion.

The applicant has adequately demonstrated that proposed impacts have been
minimized to greatest extent possible.

This mitigation plan is allowed pursuant to innovative Development Design (IDD), SMC
16.80.100 because proper implementation of the plan will result in a net
improvement of functions and values over those existing on this site. Since there are
no state resource agencies with jurisdiction over the concept of wetland and buffer
enhancement as compensation for on-site impacts versus the standard mitigation

measures, no review by a state resource agency will be required for approval of
Innovative Development Design,

This Innovative Development Design will help to protect and improve fragile and
important elements of the natural environment while allowing a balance between
individual property rights and environmental preservation. This innovative
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Development Design both promotes the goals and objectives of SMC 16.80 and is not
detrimental to public welfare.

: POST MITIGATION FUNCTIONS AND VALUES

This mitigation plan proposes wetland and buffer enhancement to offset proposed
impacts and provide an overall net improvement of functions and values, The goals of
the proposed enhancement plan are to retain and improve the existing functions and
values and to increase the structural and species diversity of the wetland and buffer
areas. As already described several times in this report, the on-site wetlands and
buffers are degraded and currently offer limited functions and values. Proper

enhancement of the wetlands and buffers will result in a net increase in functions and
values, when compared to current conditions.

Increasing the density of woody species creates resistance and slows the flow of
hydrology through the wetland and buffer areas. This replaces lost hydrolegic control
and water quality functions. Placing a small berm on Wetlands A and B and planting
the wetlands with native trees and shrubs greatly increases their stormwater storage.

The new plantings will also: reduce glare from car headtights, provide shade, cover,
and protection for wildlife, reduce wind control, and-provide a protective barrier that

will deter human and domestic animat intrusion and will reduce the amount of trash
and debris.

The wildlife habitat characteristics on-site would be greatly improved by the proposed
mitigation. Planted trees and shrubs will grow and mature under existing developed
conditions to eventually create a forest canopy with a dense native scrub-shrub
understory. The native trees and shrubs proposed will provide habitat for birds and
mammals to thrive, because the density of vegetation will provide cover and greater
foraging opportunities, Overtime, tall trees will die and become snags or nurse logs
on the forest floor, further enhancing wildlife habitat on this site.

The other functions that would greatly improve with the proposed mitigation involve
aesthetic appeal. The areas proposed for wetland and buffer enhancement are
immediately adjacent to the proposed development, Increasing the vegetative

diversity with native trees and shrubs would increase the aesthetic appeal for
residents.

Based on these anticipated conditions, proper implementation of the proposed

enhancernent plan will result in an overall net increase in functions and values on this
site,

Critical Area Study & Mitigation Plan 13 . WRI¥ 03145
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, PROJECT GOAL
The goal of the proposed project is to establish a native plant community within the
designated wetland and buffer areas that will replace and improve the functions and
values offered by this site. This will be achieved if the enhanced areas support a
minimum 80 percent of the planted species and contain no more than 10 percent
areal cover by invasive species by the end of three years.

TempORARY EROSION CONTROL AND SEDIMENTATION CONTROL
Prior to beginning any development or mitigation activities, construction or siltation
fencing shall be installed as described in the grading plan construction drawings, A
pre-construction meeting between the City’s biologist, the consulting wetland
professional, the contractor and equipment operator(s} will be held prior to any
mitigation activities to inspect the location of siltation fencing.

All sedimentation control facilities shall be kept in place and functioning until

vegetation is firmly established. Refer to site engineer’s TESC plan for all erosion and
sedimentation control details.

INVASIVE SPECIES REMOVAL PLAN

Following installation of erosion control measures, invasive/nan-native species will be
removed within the designated areas. Invasive species to be removed include, but
are not limited to, Himalayan blackberry. The removal program will commence in the
late fall to early winter, during the plants’ dormant period, The undesirable species
will be identified, removed, and exported off-site. Removal method will include the
use of hand-held tools and/or light machinery through the wetland and buffer areas.
Plants will be cut to the ground. If possible, a shovel or other appropriate tool will be
used to dig out the root balls of each invasive plant. Blackberry canes that are left on
the site should be no taller than 6 inches above the ground.

Ongoing removat of the invasive species will continue through at least the following
two growing seasons. The plan will include cutting and removing the invasive plants
periodically during the spring and summer of each year for the three-year monitoring
period. Following the cutting of the blackberry, a licensed applicator shall spot spray
or paint the new growth with an appropriate product, such as Round Up.

BUFFER ENHANCEMENT PLANTING PLAN
The applicant proposes to enhance 40,440 square feet of wetland buffers on this site.
Prior to planting, invasive plants will be removed. Pioneer red alder shall be thinned
to approximately 10 feet on center. Enhancement within the buffers of Wetlands E
and H will mainly focus on replacing invasive understory species (i.e. Himalayan
blackberry) with native conifer trees and shrubs. Plantings will be in groups of 2-3
like species, however, the actual placement of individual plants shall mimic natural,

asymmetric vegetation patterns, The following species shall be planted within the
buffer enhancement area:

Critical Areqa Study & Mitigation Plan 14
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Buffer Enhancement Plantings - 40,440 'square feet total

Common Name Latin Name Size Spacing  Quantity

1. Douglas fir Pseudotsuga menziesii 1 gal 10’ 90

2, Western red cedar  Thuja plicata 1 gal 10’ 90

3. Big leaf maple Acer macrophyllum 1 gal 10 30

4, Red alder Alnus rubra 1 gal 10 30

5. Snowberry Symphoricarpos albus 1 gal 5 165
6. Vine maple Acer circinatum 1 gal 5’ 165

7. Salmonberry Rubus spectabilis 1 gal 5 165

8. Sword fern Polystichum munitum 1 gal 5 165

WETLAND ENHANCEMENT PLANTING PLAN _

The applicant propeses to enhance the 29,785 square feet of wetland paper fill areas

and the 89,421 square feet of remaining wetland areas. This will result in a total of

116,206 square feet (2.6 acres) of wetland enhancement on this site, Prior to

~planting, invasive plants will be removed and any pioneer red alders in the southern
part of the site will be thinned to 10 feet on center. Enhancement within Wetlands E

and H will mainly focus on replacing invasive understory species (i.e. Himalayan

blackberry) with native conifer trees and shrubs. Plantings will be in groups of 2-3

like species, however, the actual placement of individual plants shall mimic natural,

asymmetric vegetation patterns. The following species shall be planted within the
wetland enhancement area:

Proposed Wetland Enhancement Plantings - 116,206 square feet (2.6 acres)

Common Name Latin Name Size Spacing Quantity

1. Western red cedar  Thuja plicata 1 gal 10° 298

2, Sitka spruce Picea sitchensis 1 gal 10’ 298
3. Black cottonwood  Populus balsamifera 1 gal 10’ 100

4, Black twinberry Lonicera involucrata 1 gal 5' 375

5. Salmonberry Rubus spectabilis 1 gal 5! 375

6. Swamp rose Rosa pisocarpa 1 gal 5’ 375

7. Red-osier dogswood  Cornus sericea 1 gal 5 375

8. Pacific willow Salix lucida 1 gal 5 375

PLANTING NOTES

A meeting will take place between the consulting biologist and the contracted
landscaper prior to commencement of enhancement activities. This will provide an
-opportunity to clarify any questions that may arise and ensure success of the

enhancement project in a timely manner. Siltation fencing shall be placed as shown
on the TESC design and be inspected prior to any mitigation site disturbance.

Planting shall take place in the early spring or late fall, Potted plants should be
obtained from a reputable nursery, Al plant materials recommended in this plan are
typically available from local and regional sources, depending on seasonal demand.
Some limited species substitution may be allowed, only with the agreement of the
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consuiting biologist or city representative. Care and handling of plant materials is
extremely important to the overall success of the project.

Lath stakes, or similar approved marking system, should be placed next to each tree
and shrub to assist in locating the plants while removing the competing non-native
vegetation, This will be done for all installed plants.

Plants will be arranged in a pattern with the appropriate numbers, sizes, species, and
distribution to achieve the desired vegetation coverage. The actual placement of

individual plants shall mimic natural, asymmetric vegetation patterns found on similar
undisturbed sites in the area. :

IRRIGATION / WATERING

To insure the success of this project, a temporary above ground irrigation system will
be installed. Water should be provided to the site during the dry season (late
June/early July to late September) for at least the first two growing seasons to insure
proper establishment of the planted species, Irrigation may result in increased plant
growth rate and a reduced risk for future plant mortality and necessary replacement.
We recommend irrigating the site at least once per week during the driest part of the
growing season, Water should be applied at a rate of 1 inch of water per week during
the next two years. After two years, the consulting biologist or city biologist will
determine if further watering is needed or if the irrigation piping should be removed.

NGPA LANGUAGE
In the city of Sultan, environmentally sensitive areas shall be recorded as open space.
Environmentally sensitive areas shall be marked with native growth protection signs,
At least 75 percent of the gross required open space area shall be open space free of
structures or other improvements, whether public or private. In the event that it is
deemed necessary to set aside any portion of the site for public buildings, an
agreement shall be entered into between the applicant and the city of Sultan.

PROJECT MONITORING PROGRAM
Requirements for monitoring project
1. Initial compliance report
2. Semi-annual site inspections (twice yearly, in the spring and fall) for three years
3. Annual reparts (One report submitted in the fall of each monitored year)

Purpose of Monitoring :

The purpose of monitoring this project is to evaluate the success of the enhancement
plantings. Success will be determined if monitoring shows that at the end of three
years the performance standards are being met and that habitat values in the
enhancement areas are equivalent to similar ecosystems in the immediate area.

Inspection Schedule :

Upon completion of the mitigation project, an inspection by a qualified wetland
biologist will be made to determine plan compliance. A compliance report will be
supplied to the City of Sultan regarding the completeness of the project. Condition

Critical Area Study & Mitigation Plan 16
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manitaring of the plantings will be done by a qualified wetland biologist in the spring
and fall annually for the three-year monitering period, A written report describing the
monitoring results will be submitted to the City of Sultan shortly after the fall
inspection of each monitored year. Final inspection will accur three years after
completion of planting. The contracted wetland professional will prepare a final

- report as to the success of the project. Vegetation monitoring transects and photo
points will be established in the compliance report.

‘Definition of Success / Performance Standards

The enhancement areas shall support at least 80% survivorship, and at least 80% areal
coverage of the native plants set forth in this plan by the end of three years. The
species mix should resemble that proposed by the planting plans, but strict adherence
to obtaining all of the species shall not be a ¢riterion for success. Reproduction of
volunteer native species may be used to establish areal coverage requirements. If a
given area contains more than 10% areal coverage of invasive, non-native species

within the planting areas, the enhancement shall not be considered successful for
that area. '

MAINTENANCE

The enhancement areas will require periodic maintenance during the monitoring
period. The buffer and wetland enhancement will be maintained at least two times
during the spring and once in the fall for each of the three monitored years, or as
needed to assure the success of the mitigation praject. Maintenance may include, but
will not be limited to, remaoval of invasive vegetation (by hand or chemical means as
necessary), thinning of volunteer red alder to 10-foot centers, replacement of plant
mortality, and/or the replacement of mulch for each maintenance period. Chemical
control, if necessary, shall be applied by a licensed applicator following all label
instructions. The temporary irrigation system will be maintained for at least two
years or as necessary to achieve firm establishment of the planted species.

CONTINGENCY PLAN
If more than 20% of the plants are severely stressed during any of the inspections, or
it appears more than 20% may not survive, additional plantings of the same species
or, if necessary, alternative species may be added to the enhancement areas. If this
situation persists into the next inspection, a meeting with a representative far the
city of Sultan, the consulting wetland biologist and the property owner will be
scheduled to decide upon contingency plans. Elements of the contingency plan may
include, but will not be limited to more aggressive weed control, expansion of the

irrigation system, plant mortality replacement, species substitution, fertilization,
and/or soil amendments.

PERFORMANCE BonD
A performance bond shall be provided to the city of Sultan for the period of three
years from the completion of the project, in the amount of 120% of the estimated
cost for plant material and labor. Annual monitoring reports and seasonal
maintenance will be required to assure the success of this enhancement plan. The

Critical Area Study & Mitigation Plan 17 ' WRIE 03145
Andersan Farm Revision: December 4, 2006

2%




HHZVApr,QQ. 2008 11468  Wetland Resou.;ce.s, Inc. ho. 2195 7. 10

city of Sultan shall release this bond at the end of the three years, upon successful
determination for all portions of this mitigation project. The following is an estimate
- of plant materials and labor only. This does not represent a bid to install:

Estimated Project Cost

Quantity of one-gallon plants (at $8.25 per plant) ' 3,615
Estimated Cost of Plant Material and Installation Labor 529,824.00
Estimated Cost of Monitoring for three years , 54,500.00
Estimated Cost of Maintenance for three year $3,000.00
Estimated Cost of Irrigation (52,000.00/Ac) 6,500.00
Total Estimated Project Cost 5$43,824.00
ToTAL EsTiMATED BoNp AMOUNT (120%) $54,780.00
Use OF THIS REPORT

This Critical Area Study and Mitigation Plan is supplied to Scott Wammack as a means
of determining on-site wetland conditions, as reguired by The City of Sultan during
the permiiting process. This report is based largely on readily observable conditions

and, to a lesser extent, on readily ascertainable conditions, No attempt has been
made to determine hidden or concealed conditions.

The laws applicable to wetlands are subject to varying interpretations and may be
changed at any time by the courts or legislative bodies. This report is intended to

provide information deemed relevant in the applicant's attempt to comply with the
laws now in effect.

The work for this report has conformed to the standard of care employed by wetland
- ecologists. No other representation or warranty is made cancerning the work or this
report and any implied representation or warranty is disclaimed.

Wetland Resources, Inc.

MW

Andrea Bachman
Senior Wetland Ecologist
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Exhibit S-17
Preliminary Plans, submitted January 26, 2007

) Site Plan

) Drainage and Grading Plan
) Existing Conditions

)

a
b
c
d) Landscape Plan
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Exhibit S-18
Letter to Rick Cisar regarding third party review of the December 2006 Critical Area
Report/Mitigation Plan and January 2007 Preliminary Plans, Graham-Bunting
Associates, March 28, 2007
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TECELIVE ‘\k Graham-Bunting Associates

1t Environmental & Land Use Services

il MAR 2 9 2007 3643 Legg Road, Bow, WA 98232
Ph.360.766.4441 Fx. 360.766.4443

March 28, 2007

Rick Cisar, Director
City of Sultan, Community Developmen

PO Box 1199 '

Sultan, WA 98294

RE: Third Party Review, Environinental Services
File No: FPPUD 05-003, Anderson Farm PUD
Applicant: Scott Wammack

Dear Rick Cisar:

Graham-Bunting & Associates (GBA) have reviewed the revised Critical Area Study and
Mitigation Plan dated December 4, 2006 prepared by Wetland Resources Inc. (WRI) and
associated Preliminary Plans sheets 1 through 4 revision date January 19, 2007, prepared
by Higa-Burkholder Associates, LLC. Per the request of Higa-Burkholder Associates,
and yourself, GBA prepared a list of comments, questions and observations addressed to
Jake Libaire, dated August 23, 2003 (should have been 2006) itemizing ordinance
‘compliance issues for the benefit of the final submittal revisions. In addition to the
preliminary review and comments, a meeting with representatives from Higa-Burkholder,
the City of Sultan, BHC Consultants and GBA was held on September 13, 2006 to
discuss outstanding issues to be resolved. Since that meeting the plan was revised to

incorporate a five-foot wide buffer to Wetland C and the boardwalk has been raised to
reduce impacts to the wetland.

The current plan indicates a five-foot wide buffer on portions of Wetland C and E for
approximately 270 linear feet. On Wetland E no upland buffer is proposed for
approximately 170 feet. The reduction of buffers per SMC is allowed with enhancement,
but complete removal of buffers on regulated wetlands is not allowed per SMC. Tn order
for the City to approve an Innovative Design, the functions of wetlands and buffers must
be increased from the existing functions. Below are our comments on the most recent
submittal as it applies to the Sultan Municipal Code (SMC) revised 2004. Some of these
comments are reiterated from our submittal on August 23, 2006.

SMC 16.80.100 Innovative design ,

B. Criteria fot Approval. An innovative development design approval pursuant to
this section shall be granted in conjunction with the decision on the underlying
permit(s), if the following criteria are met:

i BIT
, _ ' o o
Graham-Bunting Associates 1 AndersonEarms3rdPartyReview
3/2847
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1. The innovative design will result in a net improvement of the functional
values of the stream or wetlands and their buffers (emphasis added).

Wetlands A, B, and C are degraded as mentioned in the WRI reports. Due to the
degraded conditions of these wetlands, some of the areas where these wetlands are
used as buffer (“paper buffer”) are acceptable as long as the functions of the buffer
and wetland are increased. The method of wetland as buffer (“paper buffer”) is
typically acceptable where an upland buffer is limited or non-existent (DOE, Corps,
EPA, March 2006) such as, where wetlands are adjacent to existing roads and
typically for compensatory mitigation. GBA agree that Wetlands A, B, and C located
north of 135" Street would result in an increase in functions to the wetland based
upon the enhancement of the wetland. However, the existing buffer on Wetland C
will need to be wider than 5 feet in order to increase the functions of the buffer. The
required buffer for all of the regulated Category 3 wetlands is 50 feet. Upland buffers

can be reduced with buffer enhancement where a net improvement of the functional
values is demonstrated.

A recently published document titled Wetland Mitigation in Washington State, (DOE,
CORPS, EPA, March 2006) discusses “wetlands as buffers”. This document

discusses the importance of adjacent upland habitat for screening, protection of the
wetland and water quality. The proposed mitigation design addresses water quality in
the wetland but does not allow for upland screening and habitat. The DOE et al.
document also discusses the need for reduced buffers in urban spaces where wildlife
species may not be the main function of the wetland. This appears to be the case for
Wetlands A, B, and C. Wetland E is large (plus or minus 5 acres), has structural
diversity (herbs, trees and shrubs) and is proposed to be enhanced for wildlife as a
component of the mitigation plan. GBA disagree that the buffer and wetland
functions will be increased without the benefit of upland buffers. Tt is also important

to note that without buffers, blow downs and danger trecs become an issue after the
development is established.

Wetlands D, F, and G are not regulated by the SMC and will not be addressed in
accordance with Chapter 16. Other state and/or federal regulations may apply.

2. The innovative design has been approved by the state resource agencies
with jurisdiction;

Department of Ecology (DOE) has not had the opportunity to review the project
plans at time of this writing. Communications with DOE staff indicated that the
intent of “paper buffers” was not to allow the elimination of existing upland
buffers for new developments but more for flexibility with existing roads along

degraded wetlands.
3. The innovative design is consistent with the purpose and objectives of this
chapfter.
Graham-Bunting Associates 2
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GBA do not agree that the mitigation plan has successfully avoided impacts to,
predominantly Wetland E and to a lesser degree Wetland C. Wetland E and C
will need upland buffers in order to protect the existing wetland functions.

4. The innovative design is consistent with the standards in SMC' 16.80.090.

To be consistent with the standards in SMC, Wetland E will need an enhanced
upland buffer along lots 7 through 10 and the detention pond. Wetland C will
need an increased upland buffer width with enhancement. This will avoid and
minimize impacts to the wetlands and buffers.

5. The innovative design will not be materially detrimental to the public welfare

or injurious to property or improvements in the vicinity and zone in which the
subject property is located.

The innovative design proposes to eliminate the upland buffer along lots 7 through 10.
Since this wetland will have residential lots located at the edge of Wetland E and there

are trees in the wetland, windthrow and degradation of the wetland vegetation due to
danger trees can be expected.

Recommendations:

i. Add an enhanced upland buffer to Wetland E to be a minimum twenty-five
feet behind lots 7-10. Increase the buffer width of Wetland E to a minimum
of 25 {eet wide with enhancement by the detention ponds.

2. Increase the buffer width along lots 19-23 on Wetland C to be a minimum of
12 feet wide in small areas with an average of a 25 foot upland buffer
combined with enhancing the wetland.

3. Obtain approval for mitigation plan, if needed, from the Department of
Ecology.

4, Plant bio-swales with vegetation to enhance the upland buffer on Wetlands A
and B.

GBA does not find the proposed mitigation plan as written to be in compliant with
Chapter 16.80 of the SMC. Please feel free to call me if you have any questions about
this review. Thank you for contacting us with your project.

Sincerely,

Patricia Bunting, Principal
Wetland Ecologist

cc. Chanda Emery, BHC Consultants

Graham-Bunting Associates 3 AndersonFarms3rdParivReview
3/28/07
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Personal Communications
Andrea Bachman, Wetland Resources, Inc., March 22, 2007

Susan Meyer, Department of Ecology, Wetland Specialist, March 27, 2007
Eric Stockdale, Department of Ecology, Wetland Specialist, March 23, 2007
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CITY OF SULTAN
ENVIRONMENTAL MITIGATED

DETERMINATION OF NONSIGNIFICANCE

The City Of Sultan has conducted an Environmental Review of the following project:

FILE NAME AND NUMBER:

Anderson Farms Planned Unit Develbpment:
File Number FP-PUD 05-003

LOCATION:

The project site is located in the City of Sultan, West of Sultan Basin Road, and North
of Bryant at 3316 135" St. SE and 32205 Bryant Road, Sultan, Washington 98294

SEPA DETERMINATION:
MITIGATED DECLARATION OF NON-SIGNIFICANCE (MDNS)

" PROJECT DESCRIPTION:

Preliminary Planned Unit Development and Subdivision of two pafcels totaling 6.47
acres 1o create home sites for 26 new single family residences. One existing building

will be demolished. Private streets, native growth protection areas, and on-site
recreation areas would be included.

PROPONENT:

Grandyview, Inc.

POB 159

Arlington, Washington 98223
ATTN: Scott Wammack

LEAD AGENCY:

City of Sultan

319 Main Street

PO Box 1199

Sultan WA 98294-1199

" Responsible Official: Rick Cisar, Director of Community Development

The City of Sultan has determined that this proposal does not have probable significant
impacts on the environment subject to the conditions described in attachment A. An
environmental impact statement (EIS) is not required under RCW 43.21C.030 (2)(c)
provided the applicant complies with the attached conditions. This decision was made
after review of a completed environmental checklist and other information on file with
the City of Sultan. This information is available to the public on request.

This Mitigated Determination of Non-significance (MDNS) is issued under WAC 197-11-
340(2) and WAC 197-11-350..

EXHIBIT




L ATTACHMENTA

ANDERSON FARMS PLANNED UNIT DEVELOPMENT
ENVIRONMENTAL IMPACTS TO BE MITIGATED:

1. Impacts on critical areas shall be mitigated in accordance with the March 28,
2007 letter by Graham-Bunting Associates, including (at minimum):

A. Add an enhanced upland buffer to Wetland E to be a minimum twenty-five
feet behind lots 7-10. Increase the buffer width of Wetland E to a minimum of
25 feet wide with enhancement by the detention ponds.

B. Increase the buffer width along lots 19-23 on Wetland € to be a minimum of
12 feet wide in small areas with an average of a 25 foot upland buffer
combined with enhancing the wetland.

C. Obtain approval for mitigation plan, if needed, from the Department of
Ecology.

D. Plant bic-swales with vegetation to enhance the upland buffer on Wetlands A
and B. '
E. Maintain and monitor wetland and stream mitigation for a three-year period

following installation. Such mitigation shall be secured with a performance
bond filed with the City.

2. Public safety and service impacts shall be mitigated by development of pubiic
- streets with minimum 50 foot rights-of-way, sidewalks on both sides, and on-
street parking on one side in accord with the City Design Standards.

3. Site developmeht impacts shall be mitigated either by evidence supporting a

variance request to depart from required setbacks, or by redesign to comply with
SMC 16.10.120.

4, Recreation impacts shall be mitigated by implementing an approved open space
and recreation plan meeting the requirements of SMC 16.72, 16.10.140 and
payment of impact fees. Trails that are part of the open space plan shall be

designed to provide usable access, avoid interference with adjacent lots and
wetlands impacts related to the trail shall be mitigated.

5. The development shall meet concurrency requirements for Arterial and other

roadways, Potable water, Wastewater, Police Protection, and Parks and
Recreation SMC 16108.

6. Transportation impacts shall be mitigated by Suitan Basin Road improvemehts
and/or payment of impact fees.

7. School impacts shall be mitigated by payment of impact fees.



issuance of this threshold determination does not constitute approval of the building

permit. This proposal will be reviewed for compliance with all applicable City codes that
regulate development activities.

Comments:

Written comments may be submitted to the City of Sultan at the address above prior to
5:00 pm on October 30, 2007. Unless action is taken by the Lead Agency, this MDNS
shall become final at the end of the comment period.

Appeal: Any interested person may appeal this threshold determination in accordance
with SMC 17.04.240. Appeals must be received within 14 days of the end of the

comment period (by 5:00 pm November 13, 2007). You should be prepared to make
specific factual objections.

For more information, contact:
Rick Cisar, City of Sults

ire_ctor‘ of Community 'Development; (360) 793-2231;
9 Main Street; PO Box 1199, Sultan, WA 98294-1199.
Signature: ¥

4 i Date: /@—/J{f7

Date of Issuance: October 16, 2007
MDNS: 07-05 '

Send: Corps of Engineers, Ecology, Fish and Wildlife, WSDOT, Tulalip Tribes,
Snohomish County

20



Exhibit S-20
Notice of Appeal of Mitigated Determination of Nonsignificance, William B. Foster,
November 13, 2007
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CITY OF SULTAN
DEPARTMENT OF COMMUNITY DEVELOPMENT
319 Main Street
P.O. Box 1199
Sultan, Washington 98294-1199

CITY OF SULTAN '
DEPARTMENT OF COMMUNITY FILE NO. FP-PUD 05-003
DEVELOPMENT,
NOTICE OF APPEAL OF
Respondent, MITIGATED DETERMINATION OF
g NONSIGNIFICANCE
an

GRANDVIEW, INC., a Washington
corporation,

Appellants.

COMES NOW GRANDVIEW, INC., a Washington corporation, (hereinafter
‘Appellant”), by and through its attorney, William B. Foster of Hufchison & Foster, and
hereby submits the following Notice of Appeal of Mitigated Determination of
Nonsignificance issued by THE CITY OF SULTAN under FP-PUD 05-003.

1. Identification of Decision Being Appealed. Appellants hereby appeal that
certain Mitigated Determination of Nonsignificance (hereinafter the “MDNS”) dated the 15"
day of October, 2007, a copy of which MDNS is aftached hereto as Exhibit “1”, and is
incorporated herein by reference as if fully set forth.

2. Authority for Appeal. This appeal is authorized pursuant to the provisions
of RCW 43.21C.075 and WAC 197-11-680(4)(a).

3. Factual Basis of Appeal. The Appeliants, through their duly authorized
representative, made application to the City of Sultan for a Planned Unit Developmentand
Subdivision under the above-referenced file number. On October 15", 2007, the City of

Sultan issued a Mitigated Determination of Nonsignificance (‘MDNS”). The MDNS included
the following conditions:

Notis of Appeal EXHIBIT S0 @
ORIGIN




3.1 “lmpacts on critical areas shall be mitigated in accordance with the March 28,
2007 letter by Graham-Bunting Associates, including (at minimum):

3.1.1 Add an enhanced upland buffer to Wetland E to be a minimum twenty-five
feet behind lots 7-10. Increase the buffer width of Wetland E to a minimum of 25 feet wide
with enhancement by the detention ponds.

3.1.2 Increase the buffer width along lots 19-23 on Wetland C to be a minimum of

12 feet wide in small areas with an average of a 25 foot upland buffer combined with
enhancing the wetland.

3.2 Public safety and service impacts shall be mitigated by the development of
public streets with minimum 50 foot rights-of-way, sidewalks on both sides, and on-street
parking on one side in accord with the City Design Standards.

3.3  Site development impacts shall be mitigated either by evidence supporting

a variance request to depart from required setbacks, or by redesign to comply with SMC
16.10.120.

3.4 The development shall meet concurrency requirements Police Protection.
4. Basis of Appeal. This appeal is based upon the following:

4.1  Theimposition of the above-cited conditions 3.1.1, 3.1.2 and 3.2 are contrary

to the duly adopted provisions of Sultan Municipal Code (“SMC”) Section 16.80.100, et
seq. _

4.2 The imposition of the above-cited conditions 3.1.1, 3.1.2 and 3.2 are not
based upon policies identified by the City of Sultan, and incorporated into regulations,
plans or codes which are formally designated by the agency as a possible basis for the
exercise of SEPA authority. (RCW 43.21C120; RCW 43.21C.135; WAC 197-11-800).

4.3  The imposition of the condition 3.3 is contrary to the duly adopted provisions

of Sultan Municipal Code (“SMC"}, specifically the designated setbacks comply with the
applicable provisions of SMC.

4.4  ‘The imposition of the above-cited condition 3.3 is not based upon policies
identified by the City of Sultan, and incorporated into regulations, plans or codes which are

formally designated by the agency as a possible basis for the exercise of SEPA authority.
(RCW 43.21C120; RCW 43.21C.135; WAC 197-11-900).

4.5 The imposition of the above-cited condition 3.4 is not based upon policies
identified by the City of Sultan, and incorporated into regulations, plans or codes which are

formally designated by the agency as a possible basis for the exercise of SEPA authority.
(RCW 43.21C120; RCW 43.21C.135; WAC 197-11-900).

Notice of Appeal -2-
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4.6 Theimposition of the condition 3.4 is contrary to the duly adopted provisions
of Sultan Municipal Code ("SMC”) regarding concurrency requirements for police

protection. Specifically the development proposal meets or exceeds concurrency
requirements for police protection.

4.7  The imposition of the above-cited conditions (3.1.1, 3.1.2, 3.2, 3.3 and 3.4)
are clearly erroneous and/or arbitrary and capricious.

4.8 The imposition of the above-cited conditions (3.1.1, 3.1.2, 3.2, 3.3 and 3.4)
is an incorrect application of the law to the facts.

4.9 The imposition of the above-cited conditions (3.1.1, 3.1.2, 3.2, 3.3 and 3.4)

is not the result a nexus between the impacts, if any, that may result from the development
that is proposed.

4.10 The imposition of the above-cited conditions (3.1.1, 3.1.2, 3.2, 3.3 and 3.4)

is not reasonably proportional when compared to the impacts, if any, that may result from
the development that is proposed.

4.11 The imposition of the above-cited conditions (3.1.1, 3.1.2, 3.2, 3.3 and 3.4)
prevents any viable economic use of the property.

412 The MDNS was not issued within the time required by state statute or City
Ordinance. :

5. Identification of Appellants. The name, address and daytime telephone
number of the Appellants is:

Grandview, Inc.

P.O. Box 159

Arlington, Washington 98223
(360) 435-7171

6. Identification of Appellants’ Agent. The duly appointed representative of
the Appellants is:

William B. Foster, Esq.

Hutchison & Foster

4300 - 198" Street S.W.

Suite 100

P.O. Box 69

Lynnwood, Washington 98046-0069
Telephone: (425) 776-2147
Facsimile: (425) 776-2140

Notice of Appeal -3-
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DATED THIS /%% day of November, 2007.

William B. Fostehr #8270
of HUTCHISON & STE

Attorneys for Appellant

Natice of Appeal -4 -
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CITY OF SULTAN

ENVIRONMENTAL MITIGATED
DETERMINATION OF NONSIGNIFICANCE

The City Of Sultan has conducted an Environmental Review of the following project:

FILE NAME AND NUMBER: RECEIVED
Anderson Farms Planned Unit Development:

File Number FP-PUD 05-003 OCT 17 2007
LOCATION: HBA Design Group, LLC

The project site is located in the City of Sultan, West of Suttan Basin Road, and North
of Bryant at 3316 135™ St, SE and 32205 Bryant Road, Sultan, Washington 98294 .

SEPA DETERMINATION:
MITIGATED DECLARATION OF NON-SIGNIFICANCE (MDNS}

PROJECT DESCRIPTION:

Preliminary Planned Unit Development and Subdivision of two parcels totaling 6.47
acres fo create home sites for 26 new single family residences. One existing building

will be demolished. Private streets, native growth protection areas, and on-site
recreation areas would be inciuded.

PROPONENT:

Grandview, Inc.

POB 159

Arlington, Washington 98223
ATTN: Scoft Wammack

LEAD AGENCY:

City of Sultan

319 Main Street

PO Box 1199

Sultan WA 98294-1199

Responsible Official: Rick Cisar, Director of Community Development

The City of Sultan has determined that this proposal does not have probable significant
impacts on the environment subject to the conditions described in attachment A. An
environmental impact statement {EIS} is not required under RCW 43.21C.030 (2)(c)
provided the applicant complies with the attached conditions. This decision was made
after review of a completed environmental checklist and other information on file with
the City of Sultan. This information is available to the public on request.

This Mitigated Determination of Non-significance (MDNS}) is issued under WAC 197-11-
340(2) and WAC 197-11-350.
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ANDERSON FARMS PLANNED UNIT DEVELOPMENT
ENVIRONMENTAL IMPACTS TO BE MITIGATED:

Impacts on critical areas shall be mitigated in accordance with the March 28,
2007 letter by Graham-Bunting Associates, including (at minimum):

A. Add an enhanced upland buffer to Wetland E to be a minimum twenty-five
feet behind lots 7-10. Increase the buffer width of Wetland E to a minimum of
25 feet wide with enhancement by the detention ponds.

B. Increase the buffer width along lots 19-23 on Wetland C to be a minimum of
12 feet wide in small areas with an average of a 25 foot upland buffer
combined with enhancing the wetland.

Obtain approval for mitigation plan, if needed, from the Department of
Ecology.

D. Plant bio-swales with vegetation fo enhance the upland buffer on Wetlands A
and B.
~ E. Maintain and monitor wetiand and stream mitigation for a three-year period

following installation. Such mitigation shall be secured with a performance
bond filed with the City.

Public safety and service impacts shall be mitigated by development of public
streets with minimum 50 foot righis-of-way, sidewalks on both sides, and on-
- street parking on one side in accord with the City Design Standards.

Site development impacts shall be mitigated either by evidence supporting a

variance request to depart from required setbacks, or by redesign to comply with
SMC 16.10.120.

- Recreation impacts shall be mitigated by implementing an approved open space
and recreation plan meeting the requirements of SMC 16.72, 16.10.140 and
payment of impact fees. Trails that are part of the open space plan shall be
designed to provide usable access, avoid interference with adjacent lots and
wetlands impacts related to the trail shall be mitigated.

~ The development shall meet concurrency requirements for Arterial and other

roadways, Potable water, Wastewater, Police Protection, and Parks and
Recreation SMC 16108.

Transportation impacts shall be mitigated by Suitan Basin Road improvements
and/or payment of impact fees.

7. School impacts shall be mitigated by payment of impact fees.
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Issuance of this threshold determination does not constitute approval of the building

permit. This proposat will be reviewed for compliance with all applicable City codes that
regulate development activities.

Comments:

Written comments may be submitted to the City of Sultan at the address above prior to

5:00 pm on October 30, 2007. Unless action is taken by the Lead Agency, this MDNS
shall become final at the end of the comment period.

'Apgeal: Any interested person may appeal this threshold determination in accordance
with SMC 17.04.240. Appeals must be received within 14 days of the end of the

comment period (by 5:00 pm November 13, 2007). You should be prepared to make
specific factual objections.

For more information, contact:
Rick Cisar, City o
rick.cisar@ci

Director of Community Development; (360) 7983-2231;
9 Main Street; PO Box 1198, Sultan, WA 98294-1199.

"

Signature:) - Date:/ﬁ -/ J{& 7
Date of Issuance: October 16, 2007
MDNS: 07-05

Send: Corps of Engineers, Ecology, Fish and Wildlife, WSDOT, Tulalip Tribes,
Snohomish County
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Exhibit S-21
l.etter from City regarding timeliness of appeal, dated November 15, 2007
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City of Sultan

Office of Community Development

319 Main Street, Suite 200
P.O. Box 1199, Sultan, WA 98294
Phone (360) 793-2231 Fax (360) 793-3344

Mr. William B. Foster
Hutchinson & Foster
P.0O. Box 69

Lynnwood, WA 98046-0069

November 15, 2007
Page 1 of 2

Subject: Anderson Farms MDNS Appeal ~ FPPUD 05-003

Dear Mr. Foster:

The City received your Notice of Appeal of Mitigated Determination of Nonsignificance on November 13,
2007. Your Appeal has been forwarded to the City's Hearing Examiner.

You are alerted to the following facts concerning the filing of this Appeal:

Your delivery person gave the Appeal to Mrs. Tami Pevey, a Utility Clerk, in a sealed envelope addressed
to Rick Cisar. Mrs. Pevey was not advised the envelope contained an Appeal and she therefore signed a
receipt that she had accepted it and placed the envelope in my mailbox. When 1 checked my mailbox

later that afternoon, | found the envelope and Appeal but the $1,000.00 Appeal Fee that we discussed
that morning was not included.

| called your office the afternoon of November 14, 2007 and left you a voice message regarding my
concern with the non-payment of the Appeal Fee. :

1 also called Mr. Jake Libaire of HBA Design Group this morning, November 15, 2007 regarding the
Appeal Fee. Mr. Libaire returned my call and indicated the check was not included and they had found it
in their recycling bin. He said he would send the check over. He asked if this would affect the
completeness of the Appeal and ! indicated [ would look into it.

The City received the check for the Appeal at 9:45 am on November 15, 2007.

You are advised that the City reserves the right to challenge the timeliness and completeness of the
Appeal filed, due to the failure to deliver the required filing fee in a timely fashion.

Director of Community Development

Cc: Jake Libaire, HBA Design Group
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Exhibit S-22
SEPA MDNS Appeal Staff Report to the Hearing Examiner, City of Sultan,
February 28, 2008 |



City of Sultan, Washfngton
PLANNING STAFF RESPONSE TO HEARING EXAMINER

To:

Sultan Hearing Examiner Response Date: March 5, 2008

From: Roger Wagoner, FAICP, BHC Consultants, LI.C

Re:

Enin Martindale, AICP, Perteet Inc.

- Anderson Farms Preliminary PUD and Subdivision SEPA Appeal (AP2007-03,
EFPPUDO05-003, MDNS 07-05)

Summary

The City of Sultan issued a Mitigated Determination of Nonsignificance (MDNS) regarding
the Anderson Farms Preliminary Planned Unit Development and Subdivision on October 16,
2007. Grandview, Inc. filed an appeal of the City’s MDNS on November 13, 2007.

A pre-hearing conference was held on February 20, 2008. At that conference, Roger

- Wagoner, as the City consultant working on the planning review for this project, was directed

to submit in writing to the Hearing Examiner within two (2) weeks whether changes to the
MDNS were needed based on the Applicanis October 2007 submittal.

Roger Wagoner and Erin Martindale, who is also working as a planning consultant for the
City on this project, in conjunction with the City Attorney, have determined that a revised
MDNS will not be issued prior to the April 2, 2008 public hearing.

Application History

The application for Preliminary PUD was received by the City on September 15, 2005. The

application was initially determined to be complete in a letter dated October 11, 2005. This

letter also requested additional materials pertaining to wetland impacts and mitigations.

A notice of application was published October 18, 2005. Subsequently, during the City
review of the application, and between October 11, 2005 and October 16, 2007, at least three
(3) written requests for additional information and corrections to the submittal to comply
with the development code were made, and the applicant was informed of the need for design

“and mitigation changes to address project impacts in compliance with the code. The

application was also redesigned with fewer lots, but issues remained with the application.

The MDNS was issued on October 16, 2007 (the date of signature is October 15, 2007).
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Anderson Farm PUD Report to Hearing Examiner 3/5/08

Mitigated Determination of Nonsignificance
There were seven mitigation measures included in the MDNS. They included the following:

1. Impacts on critical areas shall be mitigated in accordance with the March 28, 2007 letter
by Graham-Bunting Associates, including (at minimum):

A. Add an enhanced upland buffer to Wetland E to be a minimum twenty-five feet
behind Lots 7-10. Increase the buffer width of Wetland E to a minimum of 25-
feet wide with enhancerment by the detention ponds.

B. Increase the buffer width along Lots 19-23 on Wetland C to be a minimum of 12-

feet wide in small areas with an average of a 25-foot upland buffer combined with

enhancing the wetland.

Obtain approval for mitigation plan, if needed, from the Department of Ecology.

- Plant bio-swales with vegetation to enhance the upland buffer on Wetlands A and
B.

E. Maintain and monitor wetland and stream mitigation for a three (3) year period

following installation. Such mitigation shall be secured with a Performance Bond
filed with the City.

o0

2. Public safety and service impacts shall be mitigated by development of public streets with

a minimum 50-foot right-of-way, sidewalks on both sides, and on-street parking on one side
~ in accordance with the City Design Standards. '

3. Site developmeﬁt impacts shall be mitigated either by evidence supporting a variance
- Tequest to depart from required setbacks, or by redesign to comply with SMC 16.10.120.

4. Recreation impacts shall be mitigated by implementing an approved open space and
tecreation plan meeting the requirements of SMC 16.72, 16.10.140 and payment of impact
fees. Trails that are part of the open space plan shall be designed to provide usable access,

avoid interference with adjacent lots and wetlands impacts related to the trail shall be
mitigated. :

5. The development shall meet concurréncy requirements for arterial and other roadways,
Potable water, Wastewater, Police Protection, and Parks and Recreation SMC 16.108.

6. Transportation impacts shall be mitigated by Sultan Basin Road Improvements and/or
payment of impact fees. '

7. School impacts shall be mitigated by payment of impact fees.

. Page 2 of 3
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Anderson Farm PUD Report to Hearing Exarminer 3/5/08

Appeal Filing

The appeal filed on November 13, 2007 includes th

¢ following appeal issues, found in
sections 3.1 through 3.4 from the appeal filing:

3.1 Impacts on critical areas shall be mitigated in accordance with the March 28, 2007 letter
by Graham-Bunting Associates, including (at minimum):

3.1.1 Add an enhanced upland buffer to Wetland E to be a minimum of twenty-five feet

behind lots 7-10. Increase the buffer width of Wetland E to a minimum of 25 feet wide with
enhancement by the detention ponds.

3.1.2. Increase the buffer width along lots 19-23 on Wetland C to be a minimum of 12 feet

wide in small areas with an average of a 25 foot upland buffer combined with enhancing the
wetland.

3.2 Public safety and service impacts shall be mitigated by the development of public street

with minimum 50 foot rights-of-way, sidewalks on hoth sides, and on-street parking on one
side in accord with the City Design Standards.

3.3 Site development impacts shall be mitigated either by evidence supporting a variance
request to depart from required setbacks, or by redesign to comply with SMC 16.10.120.

3.4 The development shall meet concurrency requirements Police Protection.

The appeal filing also lists several bases for the appeal, which are not relisted here.

Staff Understanding of Appeal Issues

After reviewing the appeal filing, the Applicant has appealed the following mitigation
measures contained within the MDNS: 1A, 1B, 2, 3, and part of 5 regarding police

protection. These measures were appealed based on the arguments in Section 4 of the
Applicants appeal filing.

The other conditions (1C, 1D, 1E, 4, 6, 5 excluding police protection, and 7) are not appeal
1ssues and will not be addressed in the staff report for the April 2, 2008 consolidated public
- hearing, except to be incorporated as project conditions, pursuant to SMC 17.04. 130(F).

Staff will respond to these appeal issues within the staff report for the April 2, 2008
consolidated public hearing. After reviewing applicable regulations and policies, staff may
choose to not argue some appeal issues or mitigation measures. For purposes of the appeal
and consolidated public hearing on April 2, the MDNS will stand as issued.

Page 3 of 3

219



