CITY OF SULTAN
COUNCIL MEETING – COMMUNITY CENTER
July 24, 2008
7:00 PM  CALL TO ORDER -  Pledge of Allegiance and Roll Call

CHANGES/ADDITIONS TO THE AGENDA
PRESENTATIONS  
COMMENTS FROM THE PUBLIC:  Citizens are requested to keep comments to a 3 minute maximum to allow time for everyone to speak.  It is also requested that you complete a comment form for further contact.

COUNCILMEMBER COMMENTS
HEARINGS
1) Closed Record Hearing – Anderson Farms
2) 2008 Budget Amendments

STAFF REPORTS –  Written Reports Submitted

CONSENT AGENDA:    The following items are incorporated into the consent agenda and approved by a single motion of the Council.

1) Approval of the July 10, 2008 Council Meeting Minutes
2) Approval of Vouchers
3) Excused absence of Councilmember Doornek
4) Adoption of Ordinance 985-08 establishing a Stormwater Utility

5) Ordinance 986-08 Stormwater Utility Rates – Introduction and first reading
6) Adoption of Ordinance 988-08 Cable Francshise Agreement with Comcast

7) Hammer PUD Extension Request

8) Utility Adjustment Report

9) Reschedule Public Hearing on Sultan Basin Road Vacation
10) Professional Service Contract with Iron Goat for Internet/E-mail Service

ACTION ITEMS:
1) Resolution 08-22 Anderson Farms
2) Water/Sewer Comprehensive Plans – Issue Threshold Determination
3) Welcome Signs – Design Change Approval
4) Planning Board Appointments
5) Bid Award – Sultan Basin Road Widening Project

DISCUSSION:  Time Permitting
1) Event Permits/Repeal of Title 5.12

PUBLIC COMMENT ON AGENDA ITEMS ONLY
COUNCILMEMBER RESPONSE TO PUBLIC COMMENT ON AGENDA ITEMS
Executive Session:   Potential Litigation and Personnel
Adjournment - 10:00 PM or at the conclusion of Council business.

ADA NOTICE:  City of Sultan Community Center is accessible.  Accommodations for persons with disabilities will be provided upon request.  Please make arrangements prior to the meeting by calling City Hall at 360-793-2231.     

For additional information please contact the City at cityhall@ci.sultan.wa.us or visit our web site at www.ci.sultan.wa.us 

SULTAN CITY COUNCIL

AGENDA ITEM COVER SHEET

ITEM NO:  PH-1

DATE:  July 24, 2008

SUBJECT:  Closed Record Public Hearing:

Anderson Farm Planned Unit Development

Recommendation from Hearing Examiner
CONTACT PERSON: Robert C. Martin, Community Development Director

ISSUE:

Issue final decision on Anderson Farm Planned Unit Development as provided by SMC 16.10.090 C. (Attachment A).

ALTERNATIVES:

A. Reverse the Hearing Examiner and approve the proposed preliminary PUD and Subdivision.

B. Recommend revisions that might bring the proposal into conformance with the issues raised by the Hearing Examiner, thereby continuing action on the project until the proposal meets the standards.

C. Uphold the Hearing Examiner’s recommendation of denial, thereby completing City action on the proposal, and allowing the applicant to appeal to appropriate court if they desire to continue.

EXECUTIVE SUMMARY:

City staff determine that the Anderson Farm Planned Unit Development did not meet significant requirements of the applicable codes and development standards.  A report recommending denial was prepared for the public hearing conducted by the Hearing Examiner on May 6, 2008. The Hearing Examiner agreed with many of the staff findings, and rejected some of them.  The Hearing Examiner has recommended that the City Council deny the application.

HEARING EXAMINER SUMMARY  (Attachment C, Pages 51 &52)

1. “The proposal does not meet most of the review criteria for approval as a preliminary subdivision.”  “The question then is whether Anderson Farm should be returned for correction or simply denied.  This proposal is so far from acceptable that the Examiner recommends that it be denied”

2. The areas of deficiency listed by the Hearing Examiner are:

a. Open Space

b. Drainage ways

c. Streets and roads

d. Alleys

e. Other public ways

f. Transit stops

g. Potable water supply

h. Sanitary wastes

i. Parks and recreation

j. Playgrounds

k. Schools and schoolgrounds

l. Safe walking conditions

m. Utility consistency

HEARING EXAMINER RECOMMENDATION  (Attachment C, Page 53)

“Based upon the preceding Findings of Fact and Conclusions of Law, the testimony and evidence submitted at the open record hearing, and the Examiner’s site view, the Examiner RECOMMENDS DENIAL of the proposed preliminary subdivision and planned unit development of Anderson Farm.”  May 16, 2008 (emphasis in original)
RECOMMENDATION:

Staff recommends that the Council uphold the Hearing Examiner’s recommendation and move to deny the application for Anderson Farm Subdivision and Planned Unit Development.

SUMMARY:

To comply with SMC 16.10.080 C. it is necessary to conduct a closed record hearing to review and to accept, modify, or reject the hearing examiner recommendation.  The council decision is final, and may only be appealed to superior court under provisions of RCW Chapter 36.70C.

Testimony at a closed record hearing is limited to staff, the applicant, any filed appellants, and questions from the Council.  

Council is charged with reviewing the record of the proceeding and taking brief testimony from staff, and the applicant.  There were no filed appellants in response to the Hearing Examiner’s denial recommendation, so there are no appellants from which to take testimony.  The general public is welcome to observe the hearing, but may not testify.

BACKGROUND:

September 15, 2005:  Grandview Inc., the applicant, submitted an application for a Plat and Planned Unit Development (PUD) proposing 35 single-family lots.

October 11, 2005: A letter determining completeness of the application was sent by the city.

May 4, 2006: A revision of the application was received reducing the number of proposed lots to 26.

August 23, 2006 and June 16, 2006: The City requested additional materials from the applicant.

January 26, 2007: Additional modifications to the plat design were submitted by the applicant.

October 16, 2007:  Mitigated Determination of Nonsignificance (MDNS) issued by the city.

November 13, 2007: Applicant appealed the MDNS. 

February 28, 2008:  The City prepared a response to the MDNS Appeal for the Hearing Examiner.

May 5, 2008: City staff prepared a Report and Recommendation to the Hearing Examiner on the Plat and PUD.  This report included 22 attachments.  The report recommended denial of the application based on environmental and development standards (Attachment B).

May 6, 2008: The Hearing Examiner conducted a hearing on Anderson Farm. 

May 16, 2008: The Hearing Examiner wrote a recommendation of Denial and forwarded it to the City Council for consideration in a closed record hearing as provided by Sultan Municipal Code (SMC) 16.10.090 C (Attachment C).

DISCUSSION:

1. The entire file of this proceeding is available for review at City Hall.  

2.  The record that was reviewed by the Hearing Examiner is attached to this report as “Attachment B”.  “Attachment B” contains the application, traffic, soil, and environmental studies submitted by the applicant, City staff reports and responses to submitted materials, appeals filed by the applicant, and State Environmental Policy determination.  The index to “Attachment B” is provided behind the cover sheet for that attachment, and is titled Exhibits: Anderson Farm Preliminary PUD and Subdivision (FPPUD05-003).  This index lists Exhibits S-1 through S-22.  Where necessary, the “S- _ ” designation will be used to direct the reader to areas under discussion.

3. The applicant proposed a Subdivision Plat and PUD of 35 lots in first submittal on September 13, 2005 (Exhibit S-3) located on approximately 6.47 acres bordering the west side of Sultan Basin Road in the vicinity of 135th St. SE. (see Attachment B, Pages  130 and 131).

The property is in the Medium Density Residential (MD) zone 
· See Exhibit S-1, pages; 1 of 24, 2 of 24, and 3 of 24 for area details). 

· See Exhibit S-3.a through S-3.m and S-4 and S-5 for original application and supporting studies filed by applicant) 

· See Exhibit S-9 for revised proposal submitted by applicant on May 4, 2006)
4. The applicant revised the application to 26 lots in second submittal on May 4,  2006.

· (see Exhibit S-9 and Exhibit S-17).

Following are staff findings from the Staff Report to the Hearing Examiner 

(Exhibit S-1).
“Attachment  D” is a table summarizing key topics that were addressed at the addressed in the Staff Report and at the Hearing Examiner hearing.
5. the application was complete and met the criteria that validated the application for a PUD and was a valid use in the MD zone with appropriate densities, (see Exhibit S-1, Pages; 4 of 24, and 5 of 24).
6. the application did not meet the minimum lot size requirements of the MD zone, and that the reduced lot sizes proposed under the PUD standards were not properly compensated for in the provision of a variety of housing types and recreational amenities (see Exhibit S-1 Pages 5 of 24, and 6 of 24).  

7. the proposal could be conditioned to meet the lot width standards of the zone and the PUD requirements (see Exhibit S-1, page 6 of 24)

8. the proposal did not meet the front yard setback requirement in that it indicated 15-foot front yard setbacks on all lots and that the code requires 20-foot front yards. (see Exhibit S-1, page 6 of 24, and 7 of 24).

9. the proposal met the requirements for side yard setbacks (see Exhibit S-1, page 7 of 24).

10. the proposal could be conditioned to comply with the rear yard setback requirements (see Exhibit S-1, page 7 of 24).

11. the proposal met the Comprehensive Plan Policies and Objectives for the Moderate Density Residential district (see Exhibit S-1, page 7 of 24).

12. the proposal did not meet the code standards for open space and perimeter landscaping and fencing (see Exhibit S-1, pages 8 of 24, and 9 of 24).

13. requirements of SMC 16.76 regarding vegetation protection could not be assessed based on the application submitted  (see Exhibit S-1, page 9 of 24).

14. the proposal did not meet the standards for the number and variety of trees planted in the development (see Exhibit S-1, page 9 of 24).

15. the proposal did not meet the standards for reduction of wetland buffers under the innovative design provisions of SMC 16.80.100 (see Exhibit S-1, pages 9 of 24, and 10 of 24).

16. the proposal met the requirements for verification of water availability (see Exhibit S-1, page 11 of 24, and Exhibit S-3.d).

17. the proposal met the requirements for verification of sewer service availability (see Exhibit S-1, page 11 of 24, and Exhibit S-3.e).

18. the proposal did not meet the stormwater management requirements of SMC 16.92.010 (see Exhibit S-1, pages 11 of 24, and 12 of 24).  (See also Exhibit S-9, a)b)c)).

19. the proposal did not meet standards for pedestrian and vehicular lot access and design of on-site streets.  Street width, parking, and separation of pedestrians from vehicles were cited as specific failures.  Reduced right-of-way and reduced street width were proposed that were similar to private road standards.  The proposed street cross-section was not supported by the city engineer (see Exhibit S-1, page 12 of 24, and Exhibit S-7).

20. the proposal generally meets the standards for development of 135th St. SE as an off-site street, but additional geotechnical work needed to be done to determine the amounts of base and asphalt needed in the specific area (see Exhibit S-1, page 13 of 24).

21. the proposal does not meet the standards for road development where a proposed subdivision road is partly on and partly off of the developer’s land.  The proposal was to reduce to one-half of a fully-developed street and use that until adjacent property developed.  (see Exhibit S-1, pate 13 of 24, and 14 of 24)

22. the proposal generally meets the standards for development of Sultan Basin Road as an off-site street, but additional geotechnical work needed to be done to determine the amounts of base and asphalt needed in the specific area and the addition of turn lane, sidewalk, and plantings (see Exhibit S-1, page 14 of 24).

23. the proposal meets the requirements for traffic impact mitigation through payment of the appropriate impact fees at the time of issuance of building permits for the lots (see Exhibit S-1, page 14 of 24).

24. the proposal meets the requirements for school impact mitigation through payment of the appropriate impact fees at the time of issuance of building permits for the lots (see Exhibit S-1, page 14 of 24).  

25. the proposal meets the requirements for park and recreation impact mitigation through payment of the appropriate impact fees at the time of issuance of building permits for the lots (see Exhibit S-1, page 15 of 24).  

26. the proposal does not meet the requirements for fire hydrant placement  (see Exhibit S-1, page 15 of 24).

27. the proposal does not lower the level of service (LOS) for roads, police, and parks and recreation either due to low impacts or mitigations and facility improvements. It is necessary to extend the water and sewer availability certificates.  The proposal can readily be conditioned to meet all concurrency requirements (see Exhibit S-1, pages 15 of 24, 16 of 24, and 17 of 24).


Following are State Environmental Policy Act (SEPA) issues 
28. An updated SEPA Checklist was submitted by the applicant on September 15, 2005 (see Exhibit S-1, page 17 of 24, and Exhibit S-9.b).

29. The City issued a Mitigated Determination of Nonsignificance (MDNS) on October 16, 2007 (see Exhibit S-1, page 17 of 24, and Exhibit S-19).  The MDNS was based on information in Exhibits S-3.j, S-3.k, S-9.b, S-9.c, S-16, and S-17.

30. The SEPA MDNS contained seven mitigating measures (see Exhibit S-1, pages 17 of 24, and 18 of 24).

31. The applicant filed an appeal of the MDNS on November 13, 2007. This appeal challenged mitigating measures related to: wetlands and buffers, public safety and roads, development design and densities, linkage of concurrency issues to police services, and timing of issuance of the MDNS by the City (see Exhibit S-20)

32. The City challenged the validity of the appeal based on the fact that the applicant did not submit the filing fee by the deadline even though the written appeal was filed in a timely manner (see Exhibit S-1, page 18 of 24 and Exhibit S-21).

33. The City responded to the SEPA appeal (see Exhibit S-1, pages 19 of 24 and 20 of 2, Exhibit S-2, Exhibit S-21,and Exhibit S-22).

The following are from the Hearing Examiner Report and Recommendation included
Here as “Attachment C”

34. The City’s challenge to the untimely filing of the SEPA Appeal based on late submission of the filing fee was dismissed (See Attachment C, pages 5 & 6).

35. The proposal does not meet the location criteria for PUD’s as provided in SMC 16.10.110 (see Attachment C, pages 13 to 16).

36. The proposal does not meet the lot size criteria for PUD’s as provided in SMC 16.10.120(B)(2) (see Attachment C, pages 16 to 18).

37. The proposal does not meet the lot width criteria for PUD’s as provided in SMC 16.10.120(B)(2) (see Attachment C, pages 18 to 19).

38. The proposal does not meet the front yard setback criteria for PUD’s as provided in SMC 16.10.120(B)(1)(f) (see Attachment C, pages 19 & 20).

39. The proposal meets the side yard setback criteria for PUD’s and qualifies for a reduction from 10 feet to 5 feet as provided in SMC 16.10.120(B)(1)(a) (see Attachment C, pages 20 & 21).

40. The proposal meets the rear yard setback criteria for PUD’s and qualifies certain reductions with specific conditions for fencing and plat notation as  provided in SMC 16.10.120(B)(1)(a) (see Attachment C, pages 21 & 22).

41. The proposal does not meet the recreation criteria for PUD’s as provided in SMC 16.72 (see Attachment C, pages 22 to 24).

42. The proposal does not meet the open space criteria for PUD’s as provided in SMC 16.10.140 (see Attachment C, pages 24 to 28).

43. The proposal meets the vegetation inventory criteria for PUD’s and is in conformance with SMC 16.76 (see Attachment C, page 28).

44. The proposal does not meet the landscape plan criteria for PUD’s as provided in SMC 16.104.090(A)(1) (see Attachment C, pages 28 to 31).

45. The proposal does not meet the wetland buffer and innovative development design criteria for PUD’s as provided in SMC 16.80.080(B)(3), (D)(2), and (D)(1), and SMC 16.80.080(B) & (D), and SMC 16.80.100 (see Attachment C, pages 31 to 37).

46. The Hearing Examiner did not review or rule on water and sewer availability.

47. The proposal does not meet the stormwater plan criteria as provided in the Department of Ecology Stormwater Management Manual for the Puget Sound Basin as adopted by SMC 16.92.010(D) (see Attachment C, pages 38 to 39).

48. The proposal does not meet the internal street criteria for PUD’s as provided in SMC 16.28.230(B) (see Attachment C, pages 39 to 44).

49. The proposal generally meets the off-site street development standards for 135th St. SE, and can be appropriately conditioned and corrected to meet the applicable standards. (see Attachment C, pages 45 to 47).

50. The proposal generally meets the off-site street development standards for Sultan Basin Road and can be appropriately conditioned and corrected to meet the applicable standards (see Attachment C, page 47).

51. The proposal is not required to designate location of fire hydrants on preliminary plans and does not violate SMC 16.10 or 16.28 (see Attachment C, page 47 & 48).

52. The City cannot issue a Certificate of Concurrency for the proposal.  The proposal cannot be approved without a Certificate of Concurrency. (see Attachment C, pages 48 to 51).

53. The proposal does not provide a written narrative analyzing compliance with the Comprehensive Plan as provided in SMC 16.10.070(C)(3) (see Attachment C,page 51).

54. The proposal is not required to provide a written narrative analyzing municipal service economic impact as provided in SMC 16.10.070(C)(10) (see Attachment C, page 51).

ATTACHMENTS:


Attachment A:  SMC 16.10.090 C. 

Attachment B:  Staff Report for Hearing Examiner Hearing 


including Application and supporting materials 

Attachment C: Hearing Examiner Recommendation

Attachment D: Table of Hearing Examiner Topics

  SULTAN CITY COUNCIL

AGENDA ITEM COVER SHEET

DATE:
July 24, 2008

ITEM #:
Public Hearing PH 2 

SUBJECT:
2008 Budget Amendments

CONTACT PERSON:
Laura Koenig, Clerk/Deputy Finance Director



ISSUE:

The issue before the Council is to hold a pubic hearing on proposed budget amendments to implement Council direction on personnel and vehicle purchases.  Based on the Council discussion, staff will prepare an ordinance to amend the 2008 budget for the August 14, 2008 meeting. 

SUMMARY STATEMENT:


The City Council has approved expenditures not included in the adopted 2008 budget.

The City is required to have a balanced budget. The Council is considering the following amendments to the 2008 Budget:

104 Equipment Reserve Fund:  On June 26, 2008, the Council has approved the purchase of two new Public Works utility vehicles at an estimated cost of $45,000.

Impacts:

$45,000 expenditure increase

Funding Source
Interfund transfers from operating funds (Street, Water, Sewer and Garbage.

RECOMMENDATION:

Staff recommends the Council provide funding for the vehicle purchases.

2008 Revenues ( no changes to 2008 revenues)

	Equipment Reserve
	Description
	Original Budget
	Amended Budget

	104-000-397-10-010
	Operating Transfer In
	$54,500
	$54,500

	
	
	
	

	
	TOTAL RESOURCES
	$54,500
	$54,500


2008 Expenditures

	Equipment Reserve
	Description
	Original Budget
	Amended Budget

	104-104-538-10-640
	Capital - Equipment
	$ 0
	$45,000

	
	
	
	

	
	TOTAL EXPENSE
	$0
	$45,000

	
	
	
	

	        ENDING FUND 
	RESERVES
	$54,500
	$9,500

	
	
	
	


Staff budgeted for transfers into the reserve funds from the Street, Water, Sewer and Garbage funds (Attachment B) for vehicle purchases.  The Equipment Reserve Fund did not include expenditures for equipment purchase.  This was a staff oversight during the budget process. There will be $9,500 added to the reserves of $138,694 to replace worn equipment.

106 Police Equipment Reserve Fund:  On June 12, 2008, the Council approved the purchase of a new police vehicle and on June 26, 2008 the renewal of the motorcycle lease. In addition to those cost, there have been major repairs costing $4,362 to two police vehicles this year. There were no expenditures for repairs included in the adopted budget.  The original budget provided for the lease payments on vehicles purchased in 2007.

Impacts:

$35,000 - New vehicle




$  2,000  - motorcycle lease




$  5,000  - vehicle repairs

Total


$42,000

Funding Source:
Fund reserves and utility taxes collected

RECOMMENDATION:

Staff recommends the Council provide funding for the vehicle purchases and repair work.

2008 Revenues

	Police Vehicle Fund
	Description
	Original Budget
	Amended Budget

	106-000-308-10-000
	Begin Fund Balance
	$
	$20,607

	106-000-316-40-000
	Utility Taxes
	$43,653
	$43,653

	
	TOTAL RESOURCES
	$43,653
	$64,260


2008 Expenditures

	Police Vehicle Fund
	Description
	Original Budget
	Amended Budget

	106-106-521-60-640
	Equipment Purchase
	$22,260
	$64,260

	
	
	
	

	
	TOTAL EXPENSE
	$22,260
	$64,260

	
	
	
	

	        ENDING FUND 
	RESERVES
	$21,393
	$0

	
	
	
	


The $22,260 in the Police Vehicle Fund is for the lease payments on the vehicles purchase in 2007.  The fund had reserves of $52,760 on January 1, 2008.  For budget purposes, only $20,607 of those reserves are shown to provide a balanced budget.

107 Drug Enforcement Fund:  Drug Enforcement Fund expenditures are restricted to activities directly related to drug enforcement or education.  The City, through an Interlocal agreement with Snohomish County, is a member of the Drug Task Force.  The annual fee was originally included in the Law Enforcement budget in the General Fund.  Staff recommends the expenditure be reallocated to the Drug Enforcement Fund.

Impacts:  

$1021 expenditure increase.

Funding source:
Fund reserves ($7685)

RECOMMENDATION:

Staff recommends the Council reallocate the cost of the Drug Task Force annual fee to the Drug Enforcement Fund.
2008 Revenues

	Drug Enf. Fund
	Description
	Original Budget
	Amended Budget

	107-000-308-10-000
	Begin Fund Balance
	$
	$1,021

	107-000-351-50-000
	Investigative funds
	$500
	$500

	
	TOTAL RESOURCES
	$500
	$1521


2008 Expenditures

	Drug Enf. Fund
	Description
	Original Budget
	Amended Budget

	107-107-521-23-310
	Operating Supply
	$500
	$500

	107-107-521-23-510
	ILA Drug Task Force
	$0
	$1,021

	
	TOTAL EXPENSE
	$500
	$1,521

	
	
	
	

	        ENDING FUND 
	RESERVES
	$21,393
	$0


The fund had reserves of $7,686 on January 1, 2008.  For budget purposes, only $1,021 of those reserves are shown to provide a balanced budget.

General Fund:  

1)  The position of Administrative Assistant was added in February 2008 and staff is recommending funding the part time position of Records Specialist with a start date in August.  There are funds that were budgeted for the vacant sixth Police Officer position available in the Law Enforcement budget to cover the cost of the Records Specialist wages and benefits.  An additional amendment will be required if the sixth officer position is filled in 2008.

RECOMMENDATION:

No adjustments to salaries and wages are needed to fund the Records Specialist position unless the sixth officer position is filled in 2008.  Staff recommends providing funding for the Administrative Assistant (to City Administrator) to the budget.

2)  The Council approved an Interlocal agreement with the Snohomish County Sheriff to provide an Interim Police Chief and overtime backfill for patrol officers.

Impacts:


Additional Expenditures


$  15,994  Expenditure increase for Administrative Assistant


$101,000  Interlocal Agreements with Snohomish County Sheriff




$76,000 Police Chief




$25,000 Overtime Backfill


$116,994  Total increase in expenditures in General Fund


Reduced Expenditures


$   (1,000)  Reduce Drug Task Force payment (charge to Drug Enforcement fund).
$ (19,300)  Reduction in the Code Enforcement budget (Animal Control)


$20,300   Total decrease in expenditures in General Fund


$96,694   Total additional expenditures

Funding Source:
Ending fund balance of $108,926 anticipated in original budget. This will leave an ending fund balance of $10,778. (108,926 – 96,694)

RECOMMENDATION:

Staff recommends the Council reduce the Code Enforcement (Animal Control) budget to provide funds for Police services.  

The General Fund budget is included as Attachment A.  The changed items are highlighted for Council review. 

ATTACHMENTS:
A.  General Fund Budget – Original and Revised

B. Utility Fund Budgets

C. Revenue vs Expenses Summary

D. Budgets for Funds 104, 106 and 107

City of Sultan

Grant Funded Project Status Report

July 2008

By Donna Murphy – Grants and Economic Development Coordinator

	Pending Grant
	Date Applied
	Department
	Amount Pending
	Amount Not Funded
	Amount Funded
	Project Status

	Rural Town Corridors

US 2 & Sultan Basin Rd. Phase III
	March 2007
	Public Works
	
	
	$250,000

June 2007
	Securing Functional Classification to obligate the grant

	STP® for Sultan Basin Road Phase III
	2007
	Public Works
	
	
	$1,009,164
	Securing Functional Classification to obligate the grant

	CPG Cleanup & Recycling Day
	Sept. 2007
	Public Works
	
	
	$4,735

Nov. 2007
	This is a 2 Year Program – 2007 & 2008.  $2,367 each year

	TIB 6th St. Sidewalks
	Sept. 2007
	Public Works
	
	
	$12,271

Nov. 2007
	City Engineer is bidding with 2nd St. & Sultan Basin Road Overlay Projects

	Skywall Drive RR Crossing – UTC Grant
	Sept. 2006
	Public Works
	
	
	$20,000
Nov. 2007
	Contract Documents with UTC signed.  Contract Documents with BNSF received.  Project MUST be complete by 6/30/09

	Legislative Earmark for WWTP
	2007
	Public Works
	
	
	$500,000
	Application Materials are being prepared.  City MUST have a compliant Comp Plan before receipt of funding.

	Hazard Mitigation Repetitive Flood Loss Purchase of 105 Alder
	November 2006
	Parks
	
	
	$278,800
Nov. 2007
	Appraisal received and working with property owner.

	Rural Business Opportunity Grant
	March 2008
	Economic Development
	
	$75,000
	
	

	Records Management

Purchase file cabinets for maps and plans
	July 2007
	Clerk/Finance
	
	
	$6,356
	Purchasing Filing Equipment

	COPS Technology Federal Grant
	2007
	Law Enforcement
	
	
	$117,000
	Application complete.  Funding available 9/08

	Graffiti Abatement Grant – Multi-Jurisdiction Application
	July 2008
	Volunteer & Law Enforcement
	$10,000
	
	
	Preparing application for 7/31 Deadline

	Farmers Insurance Baseball Field Renovation Grant – Cemetery Field
	August 2008
	Public Works
	$10,000
	
	
	Preparing application for 8/31 Deadline


Staff Report

NOTES For Council Meeting

7/24/08

Grant Funded Projects

Skateboard Park - Ordering Equipment from the State Contract

2nd & 6th Street Sidewalks – Survey complete

Light Guard Crosswalks – Project Re-bid by end of July

Volunteer Program

Block Watch Shindig Booth staffed with volunteers

Office help for the Community Development Filing Project

Gateway Signs

US 2 Water Feature

New Grant Applications
Graffiti Abatement Grant – Purchase pressure washer on trailer and related cleanup supplies.  Multi-Jurisdiction Request:  Sultan/Gold Bar/Index.  

Approximately $10,000

Renovation of Cemetery Baseball Field – Farmers Insurance:  $10,000

Existing Grant Funded Projects

· Sky Wall Drive RR Crossing – Received Contract and is under review
· 6th Street Sidewalks & 2nd Street Reconstruction – Contracts are signed and ready to go to bid

· Light Guard Cross Walks – Bid was rejected.  Preparing to re-bid one crosswalk
· FEMA Repetitive Flood Loss Buyout – Alder Avenue. Developing scope of work, contract received.
· Post Office Mural – Near Completion
Economic Development

Tourism Page under development for public on Web Site

CGI Communications Film for Web Site in August

A developer is in negotiations with a quality anchor tenant considering locating to the City of Sultan
SULTAN CITY COUNCIL

AGENDA ITEM COVER SHEET

ITEM NO:
Consent C 1

DATE:
July 24, 2008

SUBJECT:
Council Minutes

CONTACT PERSON:
Laura Koenig, Clerk/Deputy Finance Director

SUMMARY:

Attached are the minutes of the July 10, 2008 Council meeting minutes as on file in the office of the City Clerk.

RECOMMENDED ACTION:  


Approve as submitted

MOTION:

Move to accept the consent agenda as presented.

CITY OF SULTAN COUNCIL MEETING – July 10, 2008
The regular meeting of the Sultan City Council was called to order in the Sultan Community Center by Mayor Eslick.   Councilmembers present:  Champeaux, Wiediger, Slawson, Flower, Davenport-Smith, Blair and Doornek.

CHANGES/ADDITIONS TO THE AGENDA:

Consent:  Move to action - Amendment to Interlocal Agreement with Snohomish County for Police Services.

COMMENTS FROM THE PUBLIC:

Teresa Knuckey:   The fireworks were terrible and the City should consider a designated area for fireworks or ban them altogether.  Thanked the City for putting the signs at Osprey Park to close the park at dusk. 

Jeffrey Beeler:  Thanked the Mayor and Council for allowing public comment.  It makes the meeting feel more personal and makes him proud to be part of a small city.   Thanked the City for allowing their neighborhood to close the streets for a barbeque and fireworks on the 4th.  Thanked Public Works for putting the reflectors on Sultan Basin Road.  The Council should consider option 3 for the stormwater utility fee which is the middle ground.

Keith Arndt:  Encouraged the Council to read the court decision regarding King County and property owners as it may provide information on the comprehensive plan and the way the City is doing business.

Loretta Storm:  The City staff have done good job on public information but she has not seen the agenda on the front door or bulletin board.  The Planning Board had two openings that were advertised and applications were received and then two more openings occurred and the City did not give additional notice.  The City should give other people an opportunity to apply.

CH Rowe:  The fireworks were enjoyable but people do need to clean up the mess the next day.  Hopes the Council uses common sense in regards to the stormwater utility fee.  The proposal in the Comprehensive Plan to raise the traffic mitigation fee from $1800 to $5200 will hurt home buyers and stop development in town.  The cost will be too high for the Sportsman Club to continue their project.  Would like to see the waterfall in the Highway park repaired.

Robert Criswell:  The stormwater utility is needed because it is in the Comprehensive Plan and since the City approved the plan, why can’t they take it out?  The waterfall does need to be repaired.   The power to the lights on the Veterans wall was turned off by mistake and needs to be turned back on. 

Nathan Porter:  Councilmember Blair said Growth Management Board required the stormwater utility but there are no boards that can’t be challenged.  Encouraged the Council to go against the grain – this is what important people in history have done.
COUNCILMEMBERS COMMENTS:
Slawson:  The City did follow the process for the applications for the Planning Board and the committee interviewed four qualified people.  The City would not want to go up against the hearing board as the impact is sanctions on tax revenues.

Davenport-Smith:  The fireworks in the street were dangerous and it would be safer to have a designated area. 
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Flower:  Happy Birthday to the Country for 230 years of freedom.  Invited everyone to come to the Shindig and have a good time.

Blair:  The fireworks were noisy and it would be nice to have a designated area for the city.  Would like to see the waterfall working and the light back on the Veterans Wall.  The stormwater utility was required by the Growth Management Board and there is no appeal process.  She had the opportunity at the AWC conference to address the Governor on the issues for small cities and control of the Growth Management board.

Doornek:  Hopes the Council will make the best decision on the stormwater. 

Mayor Eslick:  There is a group of volunteers that are interested in repairing the pump in the waterfall.   The City had to promise the Growth Management Board that they would more forward with correcting the Comprehensive Plan to stop the monetary sanctions from the State and part of the plan includes the stormwater utility.

HEARINGS – Proposed Amendments to SMC 21.04.030

The Public Hearing on the Proposed Amendments to SMC 21.04.030 was opened by Mayor Eslick.  There were no objections to the Council participation.

Staff:  The issue before the City Council is to hold a public hearing to:

1. Amend the Sultan Municipal Code 21.04.030 by removing the $850.00 required filing fee for Conditional Use Permits and adding language to require the fee based on the adopted fee schedule.

2. Update the Sultan Municipal Code, consistent with SMC 2.26 and 16.120, giving authority to the Hearing Examiner to review Conditional Use Permits instead of the Planning Commission.

The filing fee was set ten years ago with the adopting ordinance (690-98) and does not cover the costs incurred by the City for staff time to process the permit application.  City staff recommended deleting the reference to the filing fee in SMC 21.04 and instead set the filing fee by resolution through the annual fee schedule adopted by the City Council.

In addition, Chapter 21.04 makes references to the planning commission reviewing applications for conditional use permits.  This task is now assigned to the hearing examiner as outlined in SMC 2.26 and SMC 16.120.  This is a housekeeping item to provide for a consistent code.  
Councilmember Blair advised that the appeal process is not clear.

Public:

Loretta Storm:   Was glad to see the amendment as she feels that anything that makes the code more consistent and efficient is good.
On a motion by Councilmember Slawson, seconded by Councilmember Champeaux, the public hearing was closed.  
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CONSENT AGENDA: 

The following items are incorporated into the consent and approved by a single motion of the Council.   On a motion by Councilmember Flower, seconded by Councilmember Slawson, the consent agenda was approved as amended.  Champeaux – nay; Wiediger – aye; Slawson – nay; Davenport-Smith - aye; Flower – aye; Blair – aye; Doornek - aye.
1) Approval of the Minutes of the June 26, 2008 regular Council Meeting as on file in the Office of  the City Clerk.
2) Approval of the Minutes of the June 26, 2008 Public Hearing on the Sultan Basin Road Vacation.

3) Approval of the Minutes of the June 26, 2008 Public Hearing on the Comcast Cable Franchise.

4) Approval of vouchers in the amount of $91,103.74 and payroll through June 27, 2008 in 

amount of $56,984.29 to be drawn and paid on the proper accounts.

5) Confirmation of the appointments of Emily Abt and Paige Copple to the Sultan Library Board.

6) Authorization for the Mayor to sign a contract with Iron Goat Networks for Information Technology (IT) services.

7) Authorization for staff to purchase equipment for the Skateboard Park from Northwest Recreation of Washington.

8) Authorization for the Mayor to sign an Interlocal Agreement with the Town of LaConnor for handling, processing and diposal of dewatered sludge from the Wastewater Treatment Plant.

ACTION ITEMS:

Ordinance 983-08 – SMC 21.04 Amendments:  A hearing was held earlier in the meeting on the proposed amendments.  On a motion by Councilmember Blair, seconded by Councilmember Wiediger, Ordinance 983-08 was introduced and passed on to a second reading.  All ayes.

Ordinance 985-08 Stormwater Utility:  The issue before the City Council was the first reading of Ordinance No. 985-08 to establish a stormwater utility.  

A surface water utility is essentially a special assessment district set up to generate funding specifically for surface water management. Users within the district pay a surface water fee, and the revenue generated directly supports maintenance and upgrade of existing storm drain systems; development of drainage plans, flood control measures, and water-quality programs; administrative costs; and sometimes construction of major capital improvements. Unlike a surface water program that draws on the general tax fund or uses property taxes for revenue, the people who benefit are the only ones who pay.

Surface water management within the City is governed by federal, state, regional, county and city laws including the Clean Water Act, Endangered Species Act, the Growth Management Act, Shoreline Management Act, State Environmental Policy Act, Stormwater Management Performance Standards, and Puget Sound Water Quality Action Plan.
There are a number of state statutes that pertain either directly or indirectly to the City’s authority to form a surface water utility.  One of the more broad based statutes pertains to municipal utilities in general and states that a code city may provide utility service within and outside its city limits and this includes the exercise of all powers to the extent authorized by law (RCW 35A.80.010). 

Staff reviewed the various sections of the ordinance.  Discussion was held on the compliance requirements set by the Growth Management Hearing Board, potential financial sanctions, grant and funding eligibility and the $500,000 allocation for the Sewer Plant.
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On a motion by Councilmember Slawson, seconded by Councilmember Wiediger, Ordinance 985-08 was introduced and passed on to a second reading.   Roll call vote:  Champeaux – nay; Slawson – aye; Wiediger – aye; Davenport-Smith – aye; Flower – nay; Blair – aye; Doornek – aye.

Stormwater Utility Fee:  The issue before the City Council is to direct staff to prepare an ordinance to adopt a Stormwater Utility Fee.  The base rate is made up of three components:

1. Calculation of Equivalent Residential Units (ERU).  There are approximately 2,639 ERUs in the Utility.

2. Adopted level-of-service

3. Annual budget needed to accomplish stormwater functions (i.e. levels-of-service) within the City including maintenance, operations, capital improvements, public outreach, etc.
There were four alternatives presented for Council consideration that ranged from $5.75 to $12.35 per month.

Slawson:  The utility should be funded so it pays for itself and not be short changed and the City should not look for the cheapest way out.  Most of the smaller cities have already passed a stormwater utility to be pro-active.  Will need to monitor the fund to make sure it is working and has adequate funding.

Flower:  The utility will not pay for itself, the citizens will pay.  They are taxed to death and this utility is not needed but the adoption will satisfy the requirement of the GMA board. 

Mayor Eslick:  Other cities have a different tax base and we have limited funds.  The residents will pay more then businesses but we need to start small and review it at a later date.  

Wiediger:  If we start small then we will need to “rob peter to pay paul” later.  The City needs to do it right now.

Champeaux: Agrees with Mr. Slawson and Wiediger to move forward.  The Council is always told they are reactive to issues and this is not being pro-active if we are one of the last in the state to adopt.  If the City is going forward with the utility it needs to work but with the current economy, we don’t want to discourage business.

Davenport-Smith:  Agrees the City needs to start small and establishing the utility is a huge step.  The new requirements from the state required other cities to increase fees.  Review will be needed to make sure the fees cover the maintenance costs.  They don’t want to burden the businesses or the residents with new taxes but it is important to maintain the infrastructure so people will want to move here.  

Blair:  The Council has had to make tough decisions regarding taxes and budgets and the utility taxes have helped.  With the proposed fee, only five other cities will have a lower fee.  Rising cost impact all of us but other cities have had to make a similar decision to make things work.  As residents, the Councilmembers will also have to pay any fee adopted.  The utility needs to have adequate funding and the Council should not pick the lowest option if it will not provide the necessary funding for the utility.

Councilmember Flower moved to approve Alternative 1, seconded by Councilmember Doornek.  All ayes except Councilmember Wiediger and Blair who voted nay.
Ordinance 988-08 Cable Franchise Agreement with Comcast:  The issue before the City Council was to have the first reading of Ordinance No. 988-08 granting a non-exclusive franchise to Comcast to use City streets and public rights-of-way for operating and maintaining a cable communications system.  The original cable television franchise agreement with Broadview Television (d/b/a Viacom now Comcast) expired on August 8, 2004.  The Cable TV 
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ordinance is codified in Section 5.28 of Sultan Municipal Code.  As required by federal law, the City of Sultan and its East County Cable Consortium partners (Snohomish, Monroe, and Lake Stevens) formally began the cable franchise renewal process in April 2004.  

The City has reviewed Comcast’s performance under the prior franchise and the quality of service during the prior franchise term and has determined that Comcast’s plan for operating and maintaining its Cable System meets the statute requirements.  The proposed franchise will keep specific issues negotiated between the City and Comcast, such as competitive equity in the Franchise Agreement.

On a motion by Councilmember Slawson, seconded by Councilmember Champeaux, Ordinance 988-08 was introduced and passed on to a second reading.   All ayes.  
Ordinance 987-08 Repealing SMC 5.28:   The issue before the City Council was to have the first reading of Ordinance No. 987-08 to enact cable system regulations that govern granting cable system franchises and the construction, operation, and maintenance of cable systems and repealing Chapter 5.28 of the Sultan Municipal Code (SMC).  This proposed action is a result of reviewing and renegotiating the City’s franchise agreement with Comcast.  

SMC Chapter 5.28 includes regulations specific to the City’s initial franchise agreement with Broadview Television Co. (d/b/a Viacom Cablevision now Comcast) and general regulations applicable to any cable system operator.  The proposal is to separate the specific negotiated terms with Comcast from the general regulations applicable to any cable system operator now contained in Ordinance No. 987-08.  
On a motion by Councilmember Slawson, seconded by Councilmember Flower, Ordinance 987-08 was introduced and passed on to a second reading.  All ayes.

Shoreline Master Program:  The issue before the City Council was to review and approve changes proposed by the Department of Ecology to remove all references to mining in the City’s Shoreline Master Program as adopted by Ordinance No. 915-06.  The City of Sultan is finalizing the process to receive approval of its Shoreline Master Program from the Department of Ecology.  

The Department of Ecology will approve Sultan’s Shoreline Master Program (referenced in the May 30, 2007 DOE letter as “the proposed amendment”) subject to the City’s agreement to remove all references to mining and applicable sections of text shown in strike out text in the June 28, 2007 Shoreline Master Program Update.   Brief discussion was held on the permit requirement for a conditional use permit for gold mining.  

On a motion by Councilmember Blair, seconded by Councilmember Doornek, staff was directed to 1) Remove all references to mining in the SMP including the applicable sections shown in strike out text in the June 28, 2007 SMP; 2) Adopt the changes proposed by the DOE and 3) provide written notice to the Department of Ecology (DOE) of the Council’s approval of the proposed changes.  All ayes.

Planning Board Appointments:  The City received four applications for the Planning Board and interviews were held on July 8, 2008.  Staff recommended the appointment of two members now and to allow time for additional applicants to submit letters of interest.  The Mayor and Sub-committee have recommended the appointments of Steve Harris and Keith Arndt to the Planning Board.  Brief discussion was held on the process followed and notice to the public, criteria for appointments and the problems with the prior Planning Commission.  Applicants were encouraged to listen to everyone’s opinion and to consider all the information presented before a decision and recommendation is made.
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On a motion by Councilmember Slawson, seconded by Councilmember Flower, the Mayor’s nomination of Keith Arndt was confirmed.  All ayes.

On a motion by Councilmember Flower, seconded by Councilmember Slawson, the Mayor’s nomination of Steve Harris was confirmed.  All ayes.

Interlocal Agreement with Snohomish County:  The issue is to authorize the Mayor to negotiate an amendment to the contract to provide temporary and intermittent services for evidence control and clerical-access support.  Currently there is a need to assist with the entry and purging of evidence by qualified personnel.   The Records Specialist has resigned and the department needs to continue with records requests and general office data entry.  Brief discussion was held regarding costs, long term plan, need to address the evidence room issues and future training.

On a motion by Councilmember Slawson, seconded by Councilmember Champeaux,  the Mayor was authorized to negotiate an amendment to the Interlocal Agreement with Snohomish County for Police Support and Evidence services.  All ayes.

PUBLIC COMMENTS
Al Wirta:  The best government is the government that governs least.  The only people who will benefit from the stormwater will be those in the downtown area; the people in the east side will not benefit at all and may not for 20 years.    

Steve Wright:  Everyone uses a lot of acronyms for agencies and it would be helpful if they could use the complete name.   Hopes the interlocal for police services is a short time fix and that we keep the local police department.  The Officers are Access certified and the evidence tech is needed but should be a Sultan employee.

Loretta Storm:  Thanked the Mayor for allowing additional notice for the Planning Board positions.  Appreciates the comments about the need to listen to everyone’s opinion.  The impact fees were not raised to encourage business which was a short term solution.  The City has lost millions of dollars in revenues by keeping the impact and connection fees low. 

Nathan Porter:  Asked if the stakeholders would be able to review the budget?

Frank Manaske:  Thanked the Council for the stormwater budget.  The prior issues with the police department are resolved and the police force is better. 

Steve Harris:  Thanked the Council for appointing him to the Planning Board.  The decisions that impact people are tough and he understands the responsibility.  The community’s best interest must be considered not just the developers interest.  The mitigation fees increase is a large jump and they need to consider impacts in the future.  

Jeffrey Beeler:  The stormwater fee Option 1 is only a $10 difference between resident and business per year and that is not fair or equitable.  The Council did not all agree that option 1 was the best but they voted for it – they should have voted no instead of using the bottom fee.  All four options should have been discussed before the motion was made.  The $11 fee will not break a business.  
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Fred Siener:  As a resident he did complain about the stormwater fee.  The City doesn’t have businesses and others will leave if they can’t make money.  Can’t have a $5,000 traffic impact fee for a small business.  The City looks bad and there are things that have needed fixing for years.  Need to reconsider metal ramps in the skateboard park as the City of Westport was sued for the use of metal ramps.

Keith Arndt:  Applauded the staff for the scope of the options on the stormwater fees prepared for the Council.   In regards to the Planning Board, he would not have applied if he didn’t feel he could do the job fairly.

COUNCIL COMMENTS
Doornek:  Thanked everyone for their comments.  The decision on the on stormwater was tough.

Blair:  Welcomed the new Planning Board members.  Taxes and costs go up because people expect services.  The City’s income is going down but citizens still expect the same service and it will cost more for everyone.  The AWC conference was a great networking experience and an opportunity to learn how other cities handle similar problems.

Davenport-Smith:  Thanked the new members of the Planning Board for taking on the job.  It is a good idea to have the stakeholders review the stormwater budget at the end of the year.

Slawson:   Glad the City has established the stormwater utility and a fee.  Recommends the rest of the Councilmembers attend the AWC conference and network with other cities to learn what they do about common problems.

Champeaux:  Appreciates the Council discussion on the stormwater issue and for listening to each other.   Prior Councils would have fought over the issue and this group agreed to get something done.  

Adjournment:  On a motion by Councilmember Slawson, seconded by Councilmember Blair, the meeting adjourned at 9:40 PM.







Carolyn Eslick, Mayor

Laura J. Koenig, City Clerk
SULTAN CITY COUNCIL

AGENDA ITEM COVER SHEET

ITEM #:
Consent C 2

DATE:
July 24, 2008

SUBJECT:
Voucher Approval

CONTACT PERSON:
Laura Koenig
, Clerk/Deputy Finance Director


SUMMARY:


Attached are the vouchers for approval in the amount of $105818.71 and payroll through July 11, 2008 in the amount of $84,948.03 to be drawn and paid on the proper accounts.

FISCAL IMPACT:
$190,766.74
RECOMMENDATION:


Approve the payment of vouchers as submitted.


COUNCIL ACTION:


DATE:

City Of Sultan
Voucher Approval

July 24, 2008

I, the undersigned, do hereby certify under penalty of perjury, that the materials have been furnished, the services rendered, or the labor performed as described hereon, and that the claim is just, due and an unpaid obligation against the City of Sultan, and that I am authorized to authenticate and certify to said claim.

Laura J. Koenig, Clerk/Deputy Finance Director

We, the undersigned City Council of Sultan Washington, do hereby certify that the merchandise or services hereinafter specified have been received and the claims are approved for payment in the following amounts:



Payroll Check #1460-14616

$  10,313.17



Direct Deposit #15


$  28,725.80



Benefits Check #14602-14608
$  30,374.45



Tax Deposit
#14


$  15,534.61



Accounts Payable



Check #22732-22781


$105,818.71  


TOTAL




$190,766.74

Bruce Champeaux, Councilmember


Steve Slawson, Councilmember

Ron Wiediger, Councilmember


Sarah Davenport-Smith, Councilmember
Jim Flower, Councilmember



Kristina Blair, Councilmember
Dale Doornek, Councilmember
SULTAN CITY COUNCIL

AGENDA ITEM COVER SHEET

DATE:
July 24, 2008

ITEM #:
Consent C 3

SUBJECT:
Excused Absence

CONTACT PERSON:
Laura Koenig, City Clerk



SUMMARY:

Councilmember Doornek will be unable to attend the July 24, 2008 Council meetings due to work conflicts.  He has requested an excused absence from the  Council meetings.

RECOMMENDEDATION:

Approve the excused absence of Councilmember Doornek for the July 24, 2008   Council meetings.

COUNCIL ACTION:


DATE:

SULTAN CITY COUNCIL

AGENDA ITEM COVER SHEET

ITEM NO:
C-4
DATE:

July 24, 2008
SUBJECT:

Second Reading Ordinance No. 985-08 Establishing a Stormwater Utility 

CONTACT PERSON:
Deborah Knight, City Administrator

ISSUE:

The issue before the City Council is to have Second Reading of Ordinance No. 985-08 (Attachment A) to establish a stormwater utility.  

Ordinance No. 986-08 (Consent Item #5) is a separate Ordinance to establish the base fee for the stormwater utility.   

STAFF RECOMMENDATION:

Have Second Reading of Ordinance No. 985-08 to establish a stormwater utility.  

SUMMARY:

Proposed Ordinance

The proposed ordinance creates a new chapter (Chapter 14.04) in the Sultan Municipal Code for the Stormwater Utility.  The new chapter establishes the utility, rate policy, affected properties, initial utility fee rates (i.e. equivalent ERU), exemptions, credits, billings, adjustments and appeals.  The base rate is established by Ordinance No. 986-08.

​Changes to the Ordinance

At the Council meeting on July 10, 2008, the City Council approved establishing the stormwater base fee at $5.75 per equivalent residential unit.  This level of service at this base rate does not include the credit program or maintenance of retention/detention ponds not currently owned by the City of Sultan.  

Ordinance No. 985-08 is amended to remove Section 14.04.080 - Credits available against Stormwater Fees.
Establishing the Utility

A surface water utility is essentially a special assessment district set up to generate funding specifically for surface water management. Users within the district pay a surface water fee, and the revenue generated directly supports maintenance and upgrade of existing storm drain systems; development of drainage plans, flood control measures, and water-quality programs; administrative costs; and sometimes construction of major capital improvements. Unlike a surface water program that draws on the general tax fund or uses property taxes for revenue, the people who benefit are the only ones who pay.

Surface water management within the City is governed by federal, state, regional, county and city laws including the Clean Water Act, Endangered Species Act, the Growth Management Act, Shoreline Management Act, State Environmental Policy Act, Stormwater Management Performance Standards, and Puget Sound Water Quality Action Plan (Attachment B). 

There are a number of state statutes that pertain either directly or indirectly to the City’s authority to form a surface water utility.  One of the more broad based statutes pertains to municipal utilities in general and states that a code city may provide utility service within and outside its city limits and this includes the exercise of all powers to the extent authorized by law (RCW 35A.80.010).
Rates and Policies

The stormwater utility is made up of three components:

4. Calculation of Equivalent Residential Units (ERU)

5. Annual budget needed to accomplish stormwater functions within the City (e.g. maintenance, operations, capital improvements, public outreach, etc.)

6. Stormwater fee (base rate) charged to for each ERU

Equivalent Residential Units

The Equivalent Residential Unit is the most prevalent method for calculating a stormwater rate.  ERU's are used for the purpose of calculating the stormwater user's rate.  An ERU represents the average square footage of impervious surface of a detached single-family residential property and is applied to commercial properties to calculate the commercial rate.  The ERU is established by reviewing a representative sample of recorded date, maps, surveys or field measurement to obtain the average impervious area for a single-family lot.  Non-residential properties are converted into ERUS based on the amount of impervious area on the property.

Each single family residential customer  = 1 ERU

Each non-residential customer  = n ERUs

When n = the property's impervious area divided by the average single-family parcel impervious area (x square feet)

For the City of Sultan, the calculated ERU is 4,519 square feet.  Of the 14 jurisdictions examined in the phone survey for the study, Sultan's ERU was the second highest.  This is largely due to the rural nature of residential properties and the number of barns and outbuildings.  

The total number of ERUs in the City are:

Multifamily Residential 1-4 plexes

75

Commercial Properties


920

Residential Properties


1,246

Schools




398





Total





2,639

The Stormwater Utility Rate Study (available at City Hall upon Request) includes a section Appendix B to the Study titled "Equivalent Residential Unit – City of Sultan Stormwater Utility".  This section provides the detail on how the ERU was calculated for the City.  Appendix C to the Study details the impervious surface calculation for each commercial property. 

Real Property in an Undeveloped Condition
Stormwater utility fees are based on impervious surface which is the nexus between stormwater runoff and impact to the stormwater system.   No stormwater fee will be imposed on parcels of real property that are in an entirely undeveloped state and are determined by the Public Works Director to not make use of the services of the Utility.

Rate Policy.  
The Base Rate is based on the relative contribution of increased surface and stormwater runoff from a given parcel to the stormwater system. 
The percentage of impervious surfaces on the parcel and the total parcel acreage is used to indicate the relative contribution of increased surface and stormwater runoff from the parcel to the stormwater system. 
The relative contribution of increased stormwater runoff from each parcel will determine that parcel’s share of the Stormwater Utility Fee revenue needs. 
The Stormwater Utility Fee revenue needs of the Utility are based upon all or any part, as determined by the Council, of the cost of stormwater services or to pay or secure the payment of all or any portion of any issue of general obligation or revenue bonds issued for such purpose. 

The Public Works Department shall determine the  stormwater utility fee for each parcel within the Utility based on percentage of impervious surface.
Property Classification for Stormwater Utility Fee.
For purposes of determining the Stormwater Utility Fee, all properties in the City are classified into one of the following classes:

1. Single-family detached residential property;

2. Two-, three- and four-family residential property; or

3. Commercial and Other developed property including multi-family (5-99 units).

Single-family residential fee:  The City Council finds that the intensity of development of most parcels of real property in the City classified as single-family residential is similar and that it would be excessively and unnecessarily expensive to determine precisely the square footage of the improvements (such as building, structures, and other impervious areas) on each such parcel.  Therefore, all single-family residential properties in the City are charged a flat stormwater management fee, equal the Base Rate, regardless of the size of the parcel or the improvements.

Two-, three- and four-family residential fee:  The City Council finds that the intensity of development of most two-, three- and four-family residential properties is approximately 1.75 times that of the average single-family residential properties.  Therefore, the fee for all two-, three- and four-family residential properties are 1.75 times the stormwater fee charged to single-family residential properties.

Commercial and Other developed property fee:  The fee for commercial and all other developed property in the City shall be based on the numerical factor obtained by dividing the total impervious surface area (square feet) of the property by one (1) ERU.  The minimum stormwater utility fees for other developed property shall be equal one (1) ERU.

Properties Exempt from Fees

The following special categories of property are exempt from the Stormwater Utility Fee:

1) City street rights-of-way, because the City Council has determined that the value of the in-kind service provided by the rights-of-way in collecting and transporting storm and surface water from adjacent properties is equal to or exceeds the Stormwater Utility Fee that would be charged by the Utility

2) State of Washington highway rights-of-way and Snohomish County road rights-of way so long as the State of Washington and Snohomish County shall agree to maintain, construct and improve all drainage facilities contained within such rights-of-way as required by the Utility in conformance with all Utility standards for maintenance, construction and improvement hereafter established by the Utility and so far as such maintenance, construction and improvements shall be achieved at no cost to the Utility or to the City.

3) Real property within the boundaries of the Utility that are in an entirely undeveloped state and are deemed by the Public Works Director or his/her designee not to make use of the services of the Utility.

Credits Available Against Stormwater Utility Fees

The proposed ordinance eliminates Section 14.04.080 Credits available against Stormwater Fees originally developed by the Small Work Group in 2007.

Billing

The charges will be billed in conjunction with the property owner’s or user’s customary water and sanitary sewer bill issued by the City.  The City may allocate receipts on billings first to stormwater and sewer to preserve its right to shut off water.  For developed properties subject to the service charge that do not otherwise receive a water or sanitary sewer bill from the City of Sultan, the stormwater service charge may be billed at intervals set by the Public Works Director, but not less than annually.

Delinquent accounts shall be determined and administered in a manner consistent with that provided for water and sewer.

Billings may be made in the name of tenant or other occupants of the premises that are provided Stormwater Utility services at the mailing address of the property.  

The owner of the property will have liability payment of the charges 

In the event the City must bring legal action to collect stormwater service charges and/or penalties, the City, in addition to such charges and penalties, will recover its attorney’s fees and other costs incurred in connection with such collection.

Appeals
The appeal for on-site surface water control facilities (see [d] below) is deleted to be consistent with the Council’s direction on eliminating the credit for properties with on-site stormwater facilities.  
1) Any person billed a stormwater fee under may file an “Adjustment Request” with the Public Works Director within sixty (60) days of the date of the billing statement.  The Public Works Director will review the request and make a preliminary determination after a review of Utility records or a site visit.  The Public Works Director may grant a rate adjustment only upon a finding that one or more of the following conditions exist:

a.
The parcel charged is not within the Sultan city limits.

b.
The impervious surface area of the parcel would change the number of Equivalent Residential Units used in determining the stormwater fee.

c.
The parcel is in an undeveloped condition and not paved, graveled or covered with any impervious surface.

d.

e.
The rate charged was otherwise not calculated in accordance with the terms of this chapter.

2) If the property owner does not agree with the preliminary determination, the property owner may submit further evidence supporting the calculation prepared by a licensed surveyor, engineer or professional.  This may include an approved drainage plan, a detailed site plan or other information required by the Public Works Director.

3) The property owner will have the burden of proving by a preponderance of the evidence that the desired Adjustment Request meets the requirements of this section.

4) When granted, an Adjustment Request will only apply to the Service Charge bills subsequently issued.  If an Adjustment Request is granted which reduces the rate charge for the current year, the applicant shall be refunded the amount overpaid in the current calendar year only.  If the Public Works Director finds that a rate charge bill has been undercharged, then at the Director’s discretion, either an amended bill shall be issued which reflects the increase in the service charge, or the undercharged amount shall be added to the next bill.  Any amended bill shall be due and payable under the provisions set forth in this chapter.

5) Decisions of the Public Works Director on Adjustment Requests shall be final unless appealed to the Snohomish County Superior Court within thirty (30) days of the final decision on the Adjustment Request.

PUBLIC OUTREACH: 

The City has endeavored to keep the community informed and involved in the discussion to establish a stormwater utility.

The City established a Small Work Group comprised of a city resident, business owner, and Planning Board member to review alternatives and make a recommendation to the Planning Board.  

· The Small Work Group met on February 20, March 6, April 17, and May 1.

· The City held an open house on March 13, 2007.  The Open House included information on the proposed Stormwater Utility.  Notice of the Open House was mailed to all residents and businesses within the Sultan zip code, including residents outside the City limits.  

· On March 20, 2007 the Planning Board received an update from the Small Work Group – the Board reviewed the need to form a stormwater utility and the survey of stormwater utilities across the state.  

· On April 12, 2007 the City Council received an update from the Small Work Group – the Council reviewed the need to form a stormwater utility and the survey of stormwater utilities across the state, and key policy questions.  

· A second Open House was held on May 15, 2007

· On May 1, 2007 the Planning Board reviewed the calculations for the ERU, draft Stormwater Utility Report, and budget, and directed staff to areas of concern.  

· On May 17, the City Council subcommittee received a similar update.  

· Notice of the proposed formation of the Stormwater Utility was included in the June and July utility billing statements.  

· On May 24, the full Council reviewed the calculations for the ERU, draft Stormwater Utility Report, and budget.

· On June 26, the Planning Board discussed credits for private facilities, public schools, non-profit organizations, and senior citizens and low-income residents.  The Board also reviewed the draft ordinance and credit manual, and directed staff to set the Public Hearing for July 17, 2007.

· July 23, meeting with the Sultan School Board to discuss the proposed utility, calculation of equivalent residential units, and grass as a pervious/impervious surface.  

· August 9, 2007 Public Hearing

· On November 30, 2007, the City issued a SEPA determination of non-significance on the proposed stormwater utility.  The SEPA comment period closed December 14, 2007.  

· City staff notified commercial property owners by letter on December 5, 2007 about the proposed utility.  

· November and December 2007 – Equivalent Residential Units calculated for each commercial, industrial and retail property

· January 24, 2008 Public Hearing.

· February 28, 2008 continued Public Hearing. 

· March 10, 2008 Stormwater Stakeholder’s Group Formed.  Meetings on March 10, 2008, March 17, 2008, April 7, 2008 and April 21, 2008.

· May 29, 2008 presentation by Stormwater Stakeholder’s Group.

· May 29, 2008 Council sets the public hearing for June 3, 2008.
· The City Council holds a public hearing.

· July 10, 2008 Council has First Reading of Ordinance No. 985-08
The schedule to implement the Stormwater Utility is as follows:

· City Council action to establish utility and base rate – July 2008

· Public outreach and implementation – August and September.

· Implementation  - October 1, 2008

FISCAL IMPACT:

Cost to Adopt a Surface Water Utility
The cost to adopt a surface water utility include the fee analysis work currently contracted with Shockey Brent.  This work is budgeted at approximately $18,500.

The proposed public education/awareness program consists of press releases, community workshop(s), flyers, discussions with interested citizen groups, and public hearings.  The estimate for education/awareness is approximately $100.

The cost of establishing a billing system is estimated at $2,500 to adapt the City’s existing billing system.  
The stormwater utility will be established as an enterprise fund and will reduce expenditures in the General Fund as a result of moving stormwater maintenance functions such as street sweeping, vactoring and staff time to maintain the stormwater system from the General Fund.  

RECOMMENDED ACTION:  


Have Second Reading of Ordinance No. 985-08 to establish a stormwater utility.  

ATTACHMENTS

Attachment A – Ordinance No. 985-08

Attachment B – Stormwater Utility Applicable Law

Attachment A

City of Sultan

Snohomish County, Washington

Ordinance 985-08

An ordinance of the City of Sultan, Washington enacting a new Title 14 and establishing a Stormwater Utility for the City
Whereas, the Federal Clean Water Act, 33 U.S.C. 1251 et seq., requires certain political entities, such as the City, to implement stormwater management programs within prescribed time frames, and the Environmental Protection Agency, pursuant to the Federal Clean Water Act, 33 U.S.C. 1251 et seq., has published rules for stormwater outfall permits; and

Whereas, pursuant to RCW Ch. 35 A.11, Ch. 35.67 and Ch. 35.92, the City has the authority to establish a Stormwater Utility and set utility rates, and

Whereas, the City currently combines its Sewer and Stormwater Utility rates into a single utility rate; and

Whereas, in 2001 the City received a loan for $140,000 from the Washington State Revolving Fund to develop a Surface Water Quality Management Plan; and

Whereas, the City commissioned a Surface Water Quality Management Plan Report including analysis of existing conditions and recommendations for a Stormwater Utility and Stormwater Utility rate.  A written report was developed by a qualified consultant.  Said report is dated December 1, 2002 and is hereby incorporated by this reference; and

Whereas, the City Council finds that the extent of impervious area preventing infiltration or hastening the drainage of storm and surface water from a parcel of property, and carrying contaminants into the streams and receiving waters is a primary factor determining an individual property’s contribution into the City stormwater system; and

Whereas, increases in impervious surfaces have increased flood events in recent years; and
Whereas, all property within the City will benefit from the Stormwater Utility which will protect property from stormwater effects; and
Whereas, the City Council has determined that the value of the in-kind service provided by the rights-of-way in collecting and transporting storm and surface water from adjacent properties is equal to or exceeds the Stormwater Utility Fee that would be charged by the Utility; and
Whereas, the City desires to establish a Stormwater Utility to be responsible for the operation, construction and maintenance of stormwater facilities; for stormwater system planning, and for review of stormwater development plans for compliance with stormwater management codes; and

Whereas, the City Clerk did give notice of a public hearing as required by law; and

Whereas, on August 21, 2003 the City Council did conduct a public meeting for a Surface Water Quality Management Plan to include the establishment of a Stormwater Utility and Stormwater Utility rate; and

Whereas, for purposes of convenience and efficiency, the City has combined its rates and charges for water, sewer, garbage and stormwater into one ordinance; and

Whereas, the City adopted and incorporated the Surface Water Quality Management Plan into the Comprehensive Plan in February 2006 by Ordinance No. 913-06; and

Whereas, the City did create and involve a Citizen’s Advisory Board to participate in the formation of the Stormwater Utility; and

Whereas, the Citizen’s Advisory Board met on February 10, 2007, March 6, 2007, April 17, 2007 and May 1, 2007; and
Whereas, the City noticed all residents in the Sultan zip code and held on Open House on March 13, 2007 to share information on the proposed utility and take public comment; and 

Whereas, on March 20, 2007 the City did update the Planning Board on the progress of the Stormwater Utility development and associated research activities and public involvement; and

Whereas, on May 10, 2007 the City did update the Planning Board; and

Whereas, the Planning Board held a Public Hearing to take public comment on July 17, 2007;

Whereas, the City Council held a Public Hearing to take public comment on August 9, 2007;

Whereas, the City notified all commercial, industrial and retail property owners by mail in October 2007 regarding the proposed utility and fees; and 

Whereas, the City Council held a second Public Hearing on January 24, 2008 to take public comment; and 

Whereas, the Public Hearing was continued to February 28, 2008 to allow additional comment opportunities; and 

Whereas, the City Council formed a Stormwater Stakeholders Group comprised of city residents, business owners, planning board and council representatives to review the proposed utility and make recommendations to the City Council; and

Whereas, the Stormwater Stakeholders met on March 10, 2008, March 24, 2008, April 7, 2008, and April 21, 2008; and

Whereas, the Stormwater Stakeholders support the City’s efforts to establish the Stormwater Utility

Now therefore, the City Council of the City of Sultan, Washington do ordain as follows:

Section 1.  The City of Sultan finds, determines and declares that the stormwater system, which provides for the collection, treatment, storage and disposal of stormwater, provides benefits and services to all property within the incorporated City limits.  Such benefits include, but are not limited to:  

1. the provision of adequate systems of collection, conveyance, detention, treatment and release of stormwater; 

2. the reduction of hazards to property and life resulting from stormwater runoff; 

3. improvements in general health and welfare through reduction of undesirable stormwater conditions; and 

4. improvements to the water quality in the stormwater and surface water system and its receiving waters.

Section 2.  A new Title 14 Sultan Municipal Code, entitled “Stormwater” is hereby enacted to read as follows:

TITLE 14 – STORMWATER

Chapter 14.04 

STORMWATER UTILITY

Sections:

14.04.010  Establishment of Utility

14.04.020  Definitions

14.04.030  Rate Policy and establishment

14.04.040  Property Classification for Stormwater Utility fee

14.04.050  Real Property in an Undeveloped Condition

14.04.060  Initial Stormwater Fee

14.04.070  Property Exempt from Stormwater Fees


14.04.080  Billing

14.04.090 Rate/Charge Adjustment and Appeals

14.04.010 Establishment of Utility.  For those purposes of the Federal Clean Water Act and pursuant to authority set forth in RCW Chapters 35A.11, 35.67, and 35.92, there is created a Stormwater Utility (“Utility”), which shall consist of a separate fund account and such staff necessary to implement and manage the Utility as the City Council shall authorize.  

The City shall exercise throughout the Utility all lawful powers necessary and appropriate to implement the policies of the City pertaining to the collection, treatment, storage, and disposal of stormwater within the incorporated City limits.

It is not the purpose of this Chapter to create a duty to individual persons or property.
14.04.020  Definitions.  The following words when used herein shall have the following meanings, unless the context clearly indicates otherwise:

1) “Adjustment Request” means a request by a rate payer for review and adjustment of the rate or fee  levied upon the property.

2) “Base Rate” means the gross charge per ERU needed to satisfy all of the projected costs associated with the stormwater utility for an established period of time.

3) “City” means the City of Sultan, Washington or another city with whom Sultan has an interlocal agreement for stormwater rate collection.

4) “Developed” means the state, status, or condition of the subject property at the time the proposed project has been completed or development permits have expired, which may include existing buildings, impervious areas, and topography as is affected.

5) “Equivalent Residential Unit (ERU)” shall mean the measure of impervious square feet to be used by the Utility in assessing  stormwater utility fees against each parcel of property.  

6) “Impervious Area” means that hard surface area which prevents or retards the entry of water into the soil mantle and/or causes water to run off the surface in greater quantities or at an increased rate of flow from that present under natural conditions prior to development.  Common impervious surfaces include, but are not limited to, roof tops, walkways, patios, driveways, parking lots or storage areas, concrete or asphalt paving, gravel roads, packed earthen materials, and oiled macadam or other surfaces which similarly impede the natural infiltration of surface and stormwater runoff.  

An area may be impervious whether or not the same is occupied or inhabited.

For the purposes of this definition, open retention/detention facilities and wetlands, appropriately drained grass playfields and grass sports fields as defined by the Public Works Director or designee shall not be considered as impervious surfaces.   

7) “Non-Profit Organization” as defined by RCW 24.03.490 and RCW 35.92.020(g) or as may be amended.  
8) “Stormwater Utility Fee” means the monthly fee levied by the Utility upon all developed real property within the boundary of the Utility as authorized herein.

9) “System” shall mean the entire system of storm drainage facilities owned by the Utility or within the public rights of way for the movement and control of storm and surface waters, including both naturally occurring and manmade facilities.

10) “Undeveloped Property” means the state, status, or condition of the subject property prior to any development of the property, which may include trees, pastures, or native features.

11) “Utility” means the Sultan Stormwater Utility, created by Ordinance No. 985-08 a utility which operates and maintains the storm or surface water drains, channels and facilities, outfalls for storm drainage and the rights and interests in property relating to the system the boundaries of which shall be the city limits of the City of Sultan and future additions thereto.

14.04.030   Rate Policy.  It shall be the policy of the City that the rate structure be based upon the Equivalent Residential Unit (ERU), which will be adopted by separate ordinance by the City.

1).  The Base Rate shall be based on the relative contribution of increased surface and stormwater runoff from a given parcel to the stormwater system. The percentage of impervious surfaces on the parcel and the total parcel acreage will be used to indicate the relative contribution of increased surface and stormwater runoff from the parcel to the stormwater system. The relative contribution of increased stormwater runoff from each parcel will determine that parcel’s share of the Stormwater Utility Fee revenue needs. The Stormwater Utility Fee revenue needs of the Utility are based upon all or any part, as determined by the Council, of the cost of stormwater services or to pay or secure the payment of all or any portion of any issue of general obligation or revenue bonds issued for such purpose. 

2). The Public Works Department shall determine the  stormwater utility fee for each parcel within the Utility based on percentage of impervious surface. Aerial photographic mapping, ortho-rectified aerial photographs (orthophotos), as-built drawings, and parcel boundaries obtained from the Snohomish County Assessor (or other appropriate data) will be used to determine each parcel’s percentage of impervious surface coverage. 

14.04.040   Property Classification for Stormwater Utility Fee.
1)  Property Classification:  For purposes of determining the Stormwater Utility Fee, all properties in the City are classified into one of the following classes:

Single-family detached residential property;

Two-, three- and four-family residential property; or

Commercial and Other developed property including multi-family (5-99 units).

2)    Single-family residential fee:  The City Council finds that the intensity of development of most parcels of real property in the City classified as single-family residential is similar and that it would be excessively and unnecessarily expensive to determine precisely the square footage of the improvements (such as building, structures, and other impervious areas) on each such parcel.  Therefore, all single-family residential properties in the City shall be charged a flat stormwater management fee equal to 1 ERU regardless of the size of the parcel or the improvements.

3)   Two-, three- and four-family residential fee:  The City Council finds that the intensity of development of most two-, three- and four-family residential properties is approximately 1.75 times that of the average single-family residential properties.  Therefore, all two-, three- and four-family residential properties will be 1.75 ERUs.

4)   Commercial and Other developed property fee:  The fee for commercial and all other developed property in the City shall be based on the numerical factor obtained by dividing the total impervious surface area (square feet) of the property by one (1) ERU.  The minimum stormwater utility fees for other developed property shall be equal one (1) ERU.

14.04.050   Real Property in an Undeveloped Condition.  In accordance with the policy established in Section 14.04.030, the stormwater utility fee shall be determined by the amount of impervious area contained on each parcel of real property.  Therefore, no stormwater utility fee shall be imposed upon those parcels of real property within the boundaries of the Utility that are in an entirely undeveloped state and are determined by the Public Works Director or his/her designee to not make use of the services of the Utility.

14.04.060.  Initial Stormwater Utility Fee.  In accordance with the rate structure established herein, there is hereby levied upon all developed real property within the boundaries of the Utility the following Stormwater Utility Fee:

1) For all single-family residences and detached single-family condominiums, the monthly Stormwater Utility Fee shall be the fee established and approved by separate ordinance for one Equivalent Residential Unit (ERU).

2) For two-, three- and four-family residential property, the monthly Stormwater Utility Fee shall be the fee established and approved by separate ordinance for 1.75 ERUs. 

3) For all other developed property including commercial, institutional, manufacturing, multi-family greater than four (4) residences, attached condominiums of greater than four (4) units and mobile home parks within the boundaries of the Utility, except as specified under Section 14.04.070, the monthly Stormwater Utility Fee is determined by separate ordinance based on the number of ERUs calculated by dividing the total square feet of impervious surface on the subject property by one (1) ERU.
4) Low income senior citizens may apply for a 50% discount to their stormwater utility fee.  “Low income senior citizen” means persons 62 years of age or older, on or before January 31st of the year of the filing for the discount.  Low income is based on 125 percent of the federal poverty guidelines.
14.04.070.  Property Exempt From the Stormwater Utility Fee.  The following special categories of property are exempt from the Stormwater Utility Fee:

4) City street rights-of-way.

5) State of Washington highway rights-of-way and Snohomish County road rights-of way so long as the State of Washington and Snohomish County shall agree to maintain, construct and improve all drainage facilities contained within such rights-of-way as required by the Utility in conformance with all Utility standards for maintenance, construction and improvement hereafter established by the Utility and so far as such maintenance, construction and improvements shall be achieved at no cost to the Utility or to the City.

6) Real property within the boundaries of the Utility that are in an entirely undeveloped state and are deemed by the Public Works Director or his/her designee not to make use of the services of the Utility.


1) 



2) 
3) 
4) 
5) 
14.04.080.  Billing.

1) The charges imposed by this chapter shall be billed in conjunction with the property owner’s or user’s customary water and sanitary sewer bill issued by the City and for the purposes of billing only the city shall be deemed to have a consolidated sewer, water and stormwater utility and therefore the City may allocate receipts on billings first to stormwater and sewer to preserve its right to shut off water.  For developed properties subject to the  stormwater utility fee that do not otherwise receive a water or sanitary sewer bill from the City of Sultan, the stormwater utility fee may be billed at intervals set by the Public Works Director, but not less than annually.

2) Delinquent accounts shall be determined and administered in a manner consistent with that provided for water and sewer.

3) Billings may be made in the name of tenant or other occupants of the premises that are provided Stormwater Utility services at the mailing address of the property.  Such billings shall not relieve the owner of the property from liability for the payment of the charges for furnishing of such stormwater services nor in any way affect the lien rights of the City against the premises to which said stormwater services are furnished.  Failure to receive mail properly addressed to the mailing address provided above shall not be a valid defense for failure to pay the delinquent charges and penalties.  Any change in the mailing address provided above must be properly filed in writing with the Office of the City Clerk before it will become effective.

4) In the event the City must bring legal action to collect stormwater utility fees and/or penalties, the City, in addition to such charges and penalties, shall recover its attorney’s fees and other costs incurred in connection with such collection.

14.04.090  Rate/Charge Adjustment and Appeals:
6) Any person billed a stormwater fee under this chapter may file an “Adjustment Request” with the Public Works Director within sixty (60) days of the date of the billing statement.  Submittal of an Adjustment Request shall be made on forms provided by the Director and shall not extend the period of payment for the stormwater fee.

7) Upon timely receipt of an Adjustment Request, the Public Works Director or his/her designee will review the request and make a preliminary determination after a review of Utility records or a site visit.

8) The Public Works Director may grant a rate adjustment only in accordance with this chapter and only upon a finding that one or more of the following conditions exist:

a.
The parcel charged is not within the Sultan city limits.

b.
The impervious surface area of the parcel would change the number of Equivalent Residential Units used in determining the stormwater fee.

c.
The parcel is in an undeveloped condition and not paved, graveled or covered with any impervious surface.

d.

e.
The rate charged was otherwise not calculated in accordance with the terms of this chapter.

9) If the property owner does not agree with the preliminary determination, the property owner may submit further evidence supporting the calculation prepared by a licensed surveyor, engineer or professional.  This may include an approved drainage plan, a detailed site plan or other information required by the Public Works Director.

10) The property owner shall have the burden of proving by a preponderance of the evidence that the desired Adjustment Request meets the requirements of this section.

11) When granted, an Adjustment Request shall only apply to the Stormwater utility fee bills subsequently issued.  If an Adjustment Request is granted which reduces the rate charge for the current year, the applicant shall be refunded the amount overpaid in the current calendar year only.  If the Public Works Director finds that a rate charge bill has been undercharged, then at the Director’s discretion, either an amended bill shall be issued which reflects the increase in the stormwater utility fee, or the undercharged amount shall be added to the next bill.  Any amended bill shall be due and payable under the provisions set forth in this chapter.

12) Decisions on Adjustment Requests shall be made by the Public Works Director based on information submitted by the applicant in the Adjustment Request, the utility’s records and a site visit.  Decisions shall be made within thirty (30) days of the date of the Adjustment Request, except when additional information is requested or needed by the Public Works Director.  The applicant shall be notified in writing of the Public Works Director’s decision.

13) Decisions of the Public Works Director on Adjustment Requests shall be final unless appealed to the Snohomish County Superior Court within thirty (30) days of the final decision on the Adjustment Request.

Section 3.  Effective Date.  This ordinance shall become effective from and after its passage and the expiration of five (5) days after publication as provided by law, except the provisions of Section 2 relating to Initial Stormwater Utility Fee Rates, SMC 14.04.060 shall be effective on July 1, 2008.

Section 14.  Severability.  If any section, subsection, sentence, clause, phrase or word of this ordinance should be held to be invalid or unconstitutional by a court of competent jurisdiction, such invalidity or unconstitutionality thereof shall not affect the validity or constitutionality of any other section, subsection, sentence, clause, phrase or word of this ordinance.

ADOPTED by the City Council and APPROVED by the Mayor this ___day of _____, 2007.


CITY OF SULTAN


By:
_____________________________



Carolyn Eslick, Mayor

ATTEST:

By:
________________________________


Laura Koenig, City Clerk
APPROVED AS TO FORM:

By
________________________________


Kathy Hardy, City Attorney

Date of Publication:  __ day of _____, 2008

Effective Date:  __ day of _____, 2008

Attachment B

Storm Water Utility Applicable Law 

· The Growth Management Act requires, as part of the mandatory land use element, that city and county comprehensive plans, “where applicable,” must “review drainage, flooding and storm water runoff in the area … and provide guidance for corrective actions to mitigate or cleanse those discharges that pollute waters of the state, including Puget Sound or waters entering Puget Sound.” RCW 36.70A.070(1). 

· RCW 36.70A.070(1) describes the mandatory land use element in city and county comprehensive plans. The statute provides: 

… Where applicable, the land use element shall review drainage, flooding, and storm water run-off in the area and nearby jurisdictions and provide guidance for corrective actions to mitigate or cleanse those discharges that pollute waters of the state, including Puget Sound or waters entering Puget Sound.

· Ordinance 913-06, enacted February 25, 2006, adopted the City of Sultan’s 2002 Surface Water Quality Management Plan (Stormwater Plan). 

The Stormwater Plan was developed by consultants, reviewed with public hearings, and submitted to the Department of Ecology (DOE) for approval in 2002. DOE approved the Stormwater Plan on August 18, 2003. 

Both DOE and the City’s consultants recommended that the City create a stormwater utility to ensure a stable source of funding for ongoing maintenance and improvements. Consequently, creation of a stormwater utility has been on the City’s work plan for several years, and, according to information provided by the City at the Hearing on the Merits, is anticipated to be adopted in the near future.

· The Stormwater Utility has not yet been established. The Board notes the City’s progress toward creating the Utility and is not persuaded that the City’s action in adopting the Stormwater Plan before creation of the Utility was clearly erroneous.  

· The Growth Management Hearings Board plainly has jurisdiction with respect to mandatory elements of a city’s land use plan. The Board notes that the Stormwater Plan itself describes the GMA requirement to incorporate the stormwater program into the City’s comprehensive plan and development regulations. 

· DOE, having reviewed and approved Sultan’s Stormwater Plan in 2002-2003, recommended that the City create a Stormwater Utility to ensure a stable source of funding for surface water management. The City’s consultants made the same recommendation. 

SULTAN CITY COUNCIL

AGENDA ITEM COVER SHEET

ITEM NO:
C-5
DATE:

July 24, 2008
SUBJECT:

Ordinance No. 986-08 – First Reading to establish Stormwater Utility Rates
CONTACT PERSON:
Deborah Knight, City Administrator

Connie Dunn, Public Works Director
ISSUE:

The issue before the City Council is to have First Reading of Ordinance No. 986-08 (Attachment A) to establish a stormwater utility rate structure levied upon all developed real property within the boundaries of the utility.
STAFF RECOMMENDATION:
Have First Reading of Ordinance No. 986-08 to establish a stormwater utility rate structure levied upon all developed real property within the boundaries of the utility.
SUMMARY:
The City Council discussed four rate structure alternatives for the Stormwater Utility at its July 10, 2008 meeting.  The City Council selected Alternative 1 (Attachment B) and directed staff to prepare an adopting ordinance for Council action.  

DISCUSSION:
Establishing the Utility

The proposed Ordinance establishes the Stormwater Utility (Utility) rate structure.  The Utility is established by separate Ordinance (Ordinance No. 985-08) as described in Consent Agenda Item No. 4 in the Council’s July 24, 2008 Agenda Packet.
There are a number of state statutes that pertain either directly or indirectly to the City’s authority to form a surface water utility.  One of the more broad based statutes pertains to municipal utilities in general and states that a code city may provide utility service within and outside its city limits and this includes the exercise of all powers to the extent authorized by law (RCW 35A.80.010).
Proposed Ordinance
The proposed ordinance establishes the stormwater utility fee (fee) in accordance with Ordinance No. 985-08.  The fee for each developed property is based on:

1. Rate Policy

2. Equivalent Residential Units

3. Property Classification

Rate Policy
In accordance with the policy established by the Stormwater Utility, the stormwater utility fee shall be determined by the amount of impervious area contained on each parcel of real property as determined by the Public Works Department.  
Equivalent Residential Units (ERU)
ERU's are used for the purpose of calculating the stormwater user's rate.  An ERU represents the average square footage of impervious surface of a detached single-family residential property and is applied to commercial properties to calculate the commercial rate.  
The ERU is established by reviewing a representative sample of recorded date, maps, surveys or field measurement to obtain the average impervious area for a single-family lot.  Non-residential properties are converted into ERUs based on the amount of impervious area on the property.
“Impervious Area” means that hard surface area which prevents or retards the entry of water into the soil mantle and/or causes water to run off the surface in greater quantities or at an increased rate of flow from that present under natural conditions prior to development. 
Common impervious surfaces include, but are not limited to, roof tops, walkways, patios, driveways, parking lots or storage areas, concrete or asphalt paving, gravel roads, packed earthen materials, and oiled macadam or other surfaces which similarly impede the natural infiltration of surface and stormwater runoff.  

For the City of Sultan, the calculated ERU is 4,519 square feet.  Of the 14 jurisdictions examined in the phone survey for the study, Sultan's ERU was the second highest.  This is largely due to the rural nature of residential properties and the number of barns and outbuildings.  

The total number of ERUs in the City are:

Multifamily Residential 1-4 plexes

75

Commercial Properties


920

Residential Properties


1,246

Schools




398





Total





2,639

Property Classification
For purposes of determining the Stormwater Utility Fee, all properties in the City are classified into one of the following classes:

· Single-family detached residential property = 1 ERU
· Two-, three- and four-family residential property = 1.75 ERU
· Commercial and Other developed property including multi-family (5-99 units) = the numerical factor obtained by dividing the total impervious surface area (square feet) of the property by one ERU. 
Stormwater Utility Fee
For all single-family residences and detached single-family condominiums, the monthly Stormwater Utility Fee shall be $5.75 per month.

For two-, three-, and four-family residential property, the monthly Stormwater Utility Fee shall be the fee established and approved for 1.75 ERUs ($5.90/month).

For all other development property including commercial, institutional, manufacturing, multi-family great than four (4) residences, attached condominiums of greater than four (4) units and mobile home parks, the monthly Stormwater Utility Fee is determined by dividing the total square fee of impervious surface on the subject property by one ERU.

By way of illustration:

12,500 square fee of impervious surface / 4,519 square fee (1 ERU) = 2.77 ERU

2.77 ERU = $5.90/month in accordance with the fee schedule in the adopting ordinance.

Exemptions 
The Utility exempts three categories of properties:
7) City street rights-of-way, because the City Council has determined that the value of the in-kind service provided by the rights-of-way in collecting and transporting storm and surface water from adjacent properties is equal to or exceeds the Stormwater Utility Fee that would be charged by the Utility.
8) State of Washington highway rights-of-way and Snohomish County road rights-of way so long as the State of Washington and Snohomish County shall agree to maintain, construct and improve all drainage facilities contained within such rights-of-way as required by the Utility in conformance with all Utility standards for maintenance, construction and improvement hereafter established by the Utility and so far as such maintenance, construction and improvements shall be achieved at no cost to the Utility or to the City.

9) Real property within the boundaries of the Utility that are in an entirely undeveloped state and are deemed by the Public Works Director or his/her designee not to make use of the services of the Utility.  

Credits 
Section 14.04.080 “Credits Available Against Stormwater Fees” was deleted per Council direction from the Stormwater Utility Ordinance (985-08) between First and Second Reading.  The credit for low income seniors was moved to section 14.04.060(4) Initial Stormwater Utility Fee.  

Billing & Collection of Utility Fees 
5) The stormwater fee will be billed in conjunction with the property owner’s or user’s customary water and sanitary sewer bill issued by the City and for the purposes of billing only the city shall be deemed to have a consolidated sewer, water and stormwater utility and therefore the City may allocate receipts on billings first to stormwater and sewer to preserve its right to shut off water.  For developed properties subject to the  stormwater utility fee that do not otherwise receive a water or sanitary sewer bill from the City of Sultan, the stormwater utility fee may be billed at intervals set by the Public Works Director, but not less than annually.

6) Delinquent accounts shall be determined and administered in a manner consistent with that provided for water and sewer.

7) Billings may be made in the name of tenant or other occupants of the premises that are provided Stormwater Utility services at the mailing address of the property.  Such billings shall not relieve the owner of the property from liability for the payment of the charges for furnishing of such stormwater services nor in any way affect the lien rights of the City against the premises to which said stormwater services are furnished.  Failure to receive mail properly addressed to the mailing address provided above shall not be a valid defense for failure to pay the delinquent charges and penalties.  Any change in the mailing address provided above must be properly filed in writing with the Office of the City Clerk before it will become effective.

8) In the event the City must bring legal action to collect stormwater utility fees and/or penalties, the City, in addition to such charges and penalties, shall recover its attorney’s fees and other costs incurred in connection with such collection.

ALTERNATIVES:

1. Have First Reading of Ordinance No. 986-08 to establish a stormwater utility rate structure levied upon all developed real property within the boundaries of the utility.
2. Do not have First Reading of Ordinance No. 986-08 to establish a stormwater utility rate structure and direct staff to areas of concern.

RECOMMENDED ACTION:  


Have First Reading of Ordinance No. 986-08 to establish a stormwater utility rate structure levied upon all developed real property within the boundaries of the utility.
ATTACHMENTS

Attachment A – Ordinance No. 986-08

Attachment B – Proposed Budget Alternative 1

Attachment C – Public Participation

City of Sultan

Snohomish County, Washington

Ordinance 986-08

AN ORDINANCE OF THE CITY OF SULTAN, WASHINGTON ESTABLISHING A STORMWATER UTILITY RATE STRUCTURE LEVIED UPON ALL DEVELOPED REAL PROPERTY WITHIN THE BOUNDARIES OF THE UTILITY

Whereas, the Federal Clean Water Act, 33 U.S.C. 1251 et seq., requires certain political entities, such as the City, to implement stormwater management programs within prescribed time frames, and the Environmental Protection Agency, pursuant to the Federal Clean Water Act, 33 U.S.C. 1251 et seq., has published rules for stormwater outfall permits; and

Whereas, pursuant to RCW Ch. 35 A.11, Ch. 35.67 and Ch. 35.92, the City has the authority to establish a Stormwater Utility and set utility rates, and

Whereas, for purposes of convenience and efficiency, the City has combined its rates and charges for water, sewer, garbage and stormwater into one ordinance; and

Whereas, the City commissioned a Surface Water Quality Management Plan Report including analysis of existing conditions and recommendations for a Stormwater Utility and Stormwater Utility rate.  A written report was developed by a qualified consultant.  Said report is dated December 1, 2002 and is hereby incorporated by this reference; and

Whereas, the City Council finds that the extent of impervious area preventing infiltration or hastening the drainage of storm and surface water from a parcel of property, and carrying contaminants into the streams and receiving waters is a primary factor determining an individual property’s contribution into the City stormwater system; and

Whereas, increases in impervious surfaces has increased flood events in recent years; and

Whereas, all property within the City will benefit from the Stormwater Utility, which will protect property from stormwater effects; and

Whereas, the City Council has determined that the value of the in-kind service provided by the rights-of-way in collecting and transporting storm and surface water from adjacent properties is equal to or exceeds the Stormwater Utility Fee that would be charged by the Utility; and

Whereas, the City desires to establish a Stormwater Utility to be responsible for the operation, construction and maintenance of stormwater facilities; for stormwater system planning, and for review of stormwater development plans for compliance with stormwater management codes; and

Whereas, the City Clerk did give notice of a public hearing as required by law; and

Whereas, on August 21, 2003 the City Council did conduct a public meeting for a Surface Water Quality Management Plan to include the establishment of a Stormwater Utility and Stormwater Utility rate; and

Whereas, the City adopted and incorporated the Surface Water Quality Management Plan into the Comprehensive Plan in February 2006 by Ordinance No. 913-06; and

Whereas, the City did create and involve a Citizen’s Advisory Board to participate in the formation of the Stormwater Utility establishing Stormwater Utility rates; and

Whereas, the Citizen’s Advisory Board met on February 10, 2007, March 6, 2007, April 17, 2007 and May 1, 2007; and
Whereas, the City noticed all residents in the Sultan zip code and held on Open House on March 13, 2007 to share information on the proposed utility and take public comment; and 

Whereas, the Planning Board held a Public Hearing to take public comment on July 17, 2007;

Whereas, the City Council held a Public Hearing to take public comment on August 9, 2007;

Whereas, the City notified all commercial, industrial and retail property owners by mail in October 2007 regarding the proposed utility and rates; and 

Whereas, the City Council held a second Public Hearing on January 24, 2008 to take public comment; and 

Whereas, the Public Hearing was continued to February 28, 2008 to allow additional comment opportunities; and 

Whereas, the City Council formed a Stormwater Stakeholders Group comprised of city residents, business owners, planning board and council representatives to review the proposed utility and rates and make recommendations to the City Council; and

Whereas, the Stormwater Stakeholders met on March 10, 2008, March 24, 2008, April 7, 2008, and April 21, 2008; and

Whereas, the Stormwater Stakeholders made a recommendation to the City Council to adopt a stormwater utility rate structure to support maintenance and operations and capital improvements to the City’s stormwater facilities; 

Now therefore, the City Council of the City of Sultan, Washington do ordain as follows:

Section 1. Definitions.  The following words when used herein shall have the following meanings, unless the context clearly indicates otherwise:

12) “City” means the City of Sultan, Washington or another city with whom Sultan has an interlocal agreement for stormwater rate collection.

13) “Developed” means the state, status, or condition of the subject property at the time the proposed project has been completed or development permits have expired, which may include existing buildings, impervious areas, and topography as is affected.

14) “Equivalent Residential Unit (ERU)” shall mean the measure of impervious square feet to be used by the Utility in assessing  stormwater utility fees against each parcel of property.  The calculated ERU is 4,519 square feet.  

ERU's are used for the purpose of calculating the stormwater user's rate.  An ERU represents the average square footage of impervious surface of a detached single-family residential property and is applied to commercial properties to calculate the commercial rate.  

The ERU is established by reviewing a representative sample of recorded date, maps, surveys or field measurement to obtain the average impervious area for a single-family lot.  Non-residential properties are converted into ERUs based on the amount of impervious area on the property.

15) “Impervious Area” means that hard surface area which prevents or retards the entry of water into the soil mantle and/or causes water to run off the surface in greater quantities or at an increased rate of flow from that present under natural conditions prior to development.  Common impervious surfaces include, but are not limited to, roof tops, walkways, patios, driveways, parking lots or storage areas, concrete or asphalt paving, gravel roads, packed earthen materials, and oiled macadam or other surfaces which similarly impede the natural infiltration of surface and stormwater runoff.  

16)  “Stormwater Utility Fee” means the monthly fee levied by the Utility upon all developed real property within the boundary of the Utility as authorized herein.

17) “Undeveloped Property” means the state, status, or condition of the subject property prior to any development of the property, which may include trees, pastures, or native features.

18) “Utility” means the Sultan Stormwater Utility, created by Ordinance No. 985-08 a utility which operates and maintains the storm or surface water drains, channels and facilities, outfalls for storm drainage and the rights and interests in property relating to the system the boundaries of which shall be the city limits of the City of Sultan and future additions thereto.

Section 2.  Rate Policy. In accordance with the policy established by the Utility, the stormwater utility fee shall be determined by the amount of impervious area contained on each parcel of real property as determined by the Public Works Department.  

Section 3.  Stormwater Utility Fee.  In accordance with the rate structure established herein, there is hereby levied upon all developed real property within the boundaries of the Utility the following Stormwater Utility Fee:

5) For all single-family residences and detached single-family condominiums, the monthly Stormwater Utility Fee shall be $5.75 per month.

6) For two-, three- and four-family residential property, the monthly stormwater utility fee shall be the fee established and approved for 1.75 ERUs. 

7) For all other developed property including commercial, institutional, manufacturing, multi-family greater than four (4) residences, attached condominiums of greater than four (4) units and mobile home parks within the boundaries of the Utility, except as exempt under Section 4 below, the monthly Stormwater Utility Fee is determined by dividing the total square fee of impervious surface on the subject property by one ERU.

By way of illustration: 

12,500 square feet of impervious surface / 4,519 square fee (1 ERU) = 2.77 ERU

2.77 ERU = $5.90/month

	STORMWATER MONTHLY RATE SCHEDULE 

PER TAX PARCEL
	

	RESIDENTIAL PARCELS
	

	Single Family 
	$5.75/MO

	Low-Income Senior
	$2.88/MO

	Two-, three-, and four-family residential
	$5.90/MO

	
	

	COMMERCIAL, INSTITUTIONAL, MANUFACTURING, MULTI-FAMILY (GREATER THAN 4 UNITS) AND MOBILE HOME PARKS
	

	Base Rate by Equivalent Residential Unit (ERU)

The calculated ERU is 4,519 square feet
	

	< 1 ERU
	$5.75/MO

	1.01-5.00 ERU
	$5.90/MO

	5.01-10.00 ERU
	$6.00/MO

	10.01-15.00 ERU
	$6.10/MO

	15.01 – 20.00 ERU
	$6.20/MO

	20.01 – 25.00 ERU
	$6.30/MO

	25.01 – 50.00 ERU
	$6.40/MO

	50.01-100.00 ERU
	$6.50/MO

	> 100.00 ERU
	$6.60/MO


Section 4.  Property Exempt From the Stormwater Utility Fee.  The following special categories of property are exempt from the Stormwater Utility Fee:

10) City street rights-of-way.

11) State of Washington highway rights-of-way and Snohomish County road rights-of way so long as the State of Washington and Snohomish County shall agree to maintain, construct and improve all drainage facilities contained within such rights-of-way as required by the Utility in conformance with all Utility standards for maintenance, construction and improvement hereafter established by the Utility and so far as such maintenance, construction and improvements shall be achieved at no cost to the Utility or to the City.

12) Real property within the boundaries of the Utility that are in an entirely undeveloped state and are deemed by the Public Works Director or his/her designee not to make use of the services of the Utility.  

Section 5 Severability:  This ordinance is severable and if any portion of it shall be declared invalid or unconstitutional, the remaining portion shall remain valid and enforceable.

Section 6 Effective Date.  This ordinance shall become effective: September 1, 2008.

     PASSED by the City Council and APPROVED by the Mayor this _______ day of August 2008.

                              CITY OF SULTAN

                              By____________________________

                                
Carolyn Eslick, Mayor

ATTEST:

By____________________________

 
 LAURA KOENIG, City Clerk

Approved as to form:

By_________________________________

 
 Kathy Hardy, City Attorney                     

Attachment B

	
	Alternative 1

(Attachment A)
	Alternative 2

(Attachment B)
	Alternative 3

(Attachment C)
	Alternative 4

(Attachment D)

	Base Rate
	$5.75-6.60

ERU sliding scale

No annual adjustment

Reassess in 2012
	$5.75-$6.60  in Yr. 1

$10.50-$11.50 in Yr. 5
ERU sliding scale

ANNUAL ADJUST

Reassess in 2012
	$12.35 - $13.23

ERU sliding scale

No annual adjust.

Reassess in 2012
	$12.35/ ERU

BASED ON ERU

no annual adjust.

Reassess in 2012

	Employees
	.3 FTE

$24,000
	.3 FTE-1 FTE

$24K-100K
	1 FTE

$100,000
	3 FTE

$209K-$248K

	Credits
	No
	Yes
	Yes
	Yes

	Cost share with Street Budget
	Yes
	No
	No
	No

	Maintenance / Operations 
	$80,000

1/3 catch basins

No HOA ponds

Monthly street sweep
	$80K-$122K

1/3 catch basins

HOA ponds yr. 5

Mo. street sweep
	$121,800

All catch basins

HOA ponds

Mo. street sweep
	$320-$340

All catch basins

HOA ponds

Mo. street sweep

Inspections

	Capital Equipment
	None.  

Services through vendors
	Capital equip. 

Share w/other budget
	$45,000.  

Share w/other budget
	$62K yr 1 (start-up costs)

$21K yr 2-yr. 5

	Capital Improvements
	$20,000
	$20,000-$50000 over 5 years
	$50,000
	$50,000

	Annual Budget
	$100,000
	$100k-$182k
	$214,201
	$530K-$445k

	Pros and Cons
	Pros

· Low fees ($69/yr residential - $79/yr commercial)

· Establishes utility

· Begins maint. program

Cons

· Fund not fully supported

· Deferred maint. continued
	Pros

· Fees start low and gradually increase
· Establishes utility

· Begins maint. program

Cons

· Fund not fully supported

· Deferred maint continued in first 4 years 
	Pros

· Fees support utility
· Improved maint. program
· Fix flooding/drainage
Cons

Higher fees ($148.20/yr residential - $159/yr commercial.
	Pros

· Fees support utility
· Full maintenance program
Cons

· Highest fees ($148.20/yr residential - $6000/yr commercial.


Attachment C
PUBLIC PARTICIPATION
The City has endeavored to keep the community informed and involved in the discussion to establish a stormwater utility.

The City established a Small Work Group comprised of a city resident, business owner, and Planning Board member to review alternatives and make a recommendation to the Planning Board.  

· The Small Work Group met on February 20, March 6, April 17, and May 1.

· The City held an open house on March 13, 2007.  The Open House included information on the proposed Stormwater Utility.  Notice of the Open House was mailed to all residents and businesses within the Sultan zip code, including residents outside the City limits.  

· On March 20, 2007 the Planning Board received an update from the Small Work Group – the Board reviewed the need to form a stormwater utility and the survey of stormwater utilities across the state.  

· On April 12, 2007 the City Council received an update from the Small Work Group – the Council reviewed the need to form a stormwater utility and the survey of stormwater utilities across the state, and key policy questions.  

· A second Open House was held on May 15, 2007

· On May 1, 2007 the Planning Board reviewed the calculations for the ERU, draft Stormwater Utility Report, and budget, and directed staff to areas of concern.  

· On May 17, the City Council subcommittee received a similar update.  

· Notice of the proposed formation of the Stormwater Utility was included in the June and July utility billing statements.  

· On May 24, the full Council reviewed the calculations for the ERU, draft Stormwater Utility Report, and budget.

· On June 26, the Planning Board discussed credits for private facilities, public schools, non-profit organizations, and senior citizens and low-income residents.  The Board also reviewed the draft ordinance and credit manual, and directed staff to set the Public Hearing for July 17, 2007.

· July 23, meeting with the Sultan School Board to discuss the proposed utility, calculation of equivalent residential units, and grass as a pervious/impervious surface.  

· August 9, 2007 Public Hearing

· On November 30, 2007, the City issued a SEPA determination of non-significance on the proposed stormwater utility.  The SEPA comment period closed December 14, 2007.  

· City staff notified commercial property owners by letter on December 5, 2007 about the proposed utility.  

· November and December 2007 – Equivalent Residential Units calculated for each commercial, industrial and retail property

· January 24, 2008 Public Hearing.

· February 28, 2008 continued Public Hearing. 

· March 10, 2008 Stormwater Stakeholder’s Group Formed.  Meetings on March 10, 2008, March 17, 2008, April 7, 2008 and April 21, 2008.

· May 29, 2008 presentation by Stormwater Stakeholder’s Group.

· May 29, 2008 Council holds a public hearing on June 12, 2008

· July 10, 2008 Council has First Reading Ordinance No. 985-08 to establish Stormwater Utility.

· July 10, 2008 Council directs staff to prepare Ordinance to establish utility rates
The schedule to review and adopt a Stormwater Utility is as follows:

· City Council action to adopt ordinance and establish fee schedule – July 2008

· Public outreach and implementation – August and September
· Implementation  - October 1, 2008

SULTAN CITY COUNCIL

AGENDA ITEM COVER SHEET

ITEM NO:

C-6
DATE:  

July 24, 2008


SUBJECT:

Second Reading Ordinance No. 988-08 - Cable Franchise Agreement with Comcast
CONTACT PERSON:  Deborah Knight, City Administrator



ISSUE:
The issue before the City Council is to have Second Reading of Ordinance No. 988-08 (Attachment A) granting a non-exclusive franchise to Comcast to use City streets and public rights-of-way for operating and maintaining a cable communications system.  

The City Council held the required public hearing on June 26, 2008.  There was no public testamony regarding the proposed franchise with Comcast.  First Reading was held on July 10, 2008.  There were no changes to the Ordinance proposed by Council.  

STAFF RECOMMENDATION:
Have Second Reading of Ordinance No. 988-08 granting a non-exclusive cable television franchise to Comcast of California, Colorado, Washington, Inc. to construct, operate and maintain a cable communications system in the City of Sultan, Washinton, and setting forth conditions accompanying the grant of franchise.  

SUMMARY:

The original cable television franchise agreement with Broadview Television (d/b/a Viacom now Comcast) expired on August 8, 2004.  The Cable TV ordinance is codified in Section 5.28 of Sultan Municipal Code.  

As required by federal law, the City of Sultan and its East County Cable Consortium partners (Snohomish, Monroe, and Lake Stevens) formally began the cable franchise renewal process in April 2004.  
The City has reviewed Comcast’s performance under the prior franchise and the quality of service during the prior franchise term and has determined that Comcast’s plan for operating and maintaining its Cable System meets the statute requirements.
The proposed franchise will keep specific issues negotiated between the City and Comcast, such as competitive equity in the Franchise Agreement.  

General policies for managing cable systems (i.e. regulations) will be in Chapter 5.28 of the Sultan Municipal Code. 

The City Council is considering Ordinance No. 987-08 to repeal Chapter 5.28 (CATV Systems) adopted by Ordinance No. 502 in 1988 and adopt a new Chapter (Cable System Regulations).

Cable TV Franchise Agreement

The City is limited under the Cable Communications Policy Act on the types of issues it can negotiate:
· Basic service tier rates according to Federal Communications Commission (FCC) benchmarks, including senior-citizen discounts.  (Note:  Basic service tier rates are currently below FCC benchmarks, and senior citizen discounts are currently offered.) 
· Signal quality conformance to FCC standards. 

· Customer service standards. 

· Agreed-upon or voluntarily contracted for broad categories of video programming. 

· Availability of services to specific areas 

· Present and future community needs such as High Definition television, Institutional Networks, etc. 

· Provision of equipment, facilities, and channels for PEG programming. 

Applicable Laws

The Cable Communications Policy Act of 1984 establishes "an orderly process for franchise renewal" designated to protect operators from "unfair denials or renewal" (Section 601(5); 47. U.S.C. 521 (5)). 
The Cable Act does not guarantee the operator renewal. A city that follows Cable Act procedures and develops and appropriate record may deny renewal if the operator's past performance has been unsatisfactory, or if the operator is unwilling (or unable) to promise to provide the services, facilities and equipment necessary to meet the future cable-related "needs and interests" of the community. (Section 626; 47 U.S.C. s 546.)

As part of the renewal process, the City of Sultan and consortium members evaluated the following areas:

· Fulfillment of the terms of the existing cable franchise agreement 

· Quality of cable service provided as it pertains to current community needs 

· Whether the franchisee has the financial, legal and technical ability to fulfill the proposed terms of the new agreement, and 

· Whether the proposed agreement is reasonable to meet future cable-related community needs and interests, and the cost of meeting such needs and interests. 

Proposed Changes
The negotiating environment has been effected by potential Federal and State legislation and the Consortium’s previous compromise points have yielded little from Comcast.  
Comcast has communicated concerns about the competitive changes within the cable industry by both satellite and telephone cable services and an equal business environment.  These concerns are reflected in the Competitive Equity section of the Franchise Agreement (Attachment A – Section 2.5, page 6)
The consortium is concerned about the impact of bundling of cable, telephone, and internet services on franchise fees, authorizations for extension of the agreement, cable services to municipal buildings, low income senior discounts, and other issues.  

Despite a rapidly changing political climate at the federal and state level, the Consortium negotiated the following changes to recoup the City’s investment in its rights-of-way and benefits to Comcast customers: 

	

	Section 1.21

Gross Revenues
	Gross revenues are used to calculate the franchise fee.  Comcast was looking reduce its franchise fees.  Franchise fees are limited by federal law through the Federal Communications Commission (FCC) to video programming.  There is no room within these limits to include revenues from Internet service (cable modum) and telepony.  Comcast negotiated a GAAP “qualifier” on the gross revenues definition.

	
	Consortium maintained franchise fees as a part of the definition of gross revenues 

	

	Section 2.3

Term
	Comcast requested an automatic renewal clause.  The Consortium is concerned about a long-term agreement in a rapidly changing market plan.  

	
	The parties agreed on a 5-year Franchise with no extension provision.

	Section 2.5

Competitive Equity
	New section proposed by Comcast to limit their risk from new providers such as Verizon entering the market place under more favorable terms.  Consortium agreed to a level playing field for providers.


	
	

	Section 3.1

Franchise Fee
	Franchise fee remains at 5% of Gross Revenues

	Section 3.6

Audits
	Requires Comcast to pay up to $15,000 for the cost of an audit, if an underpayment of franchise fees of 5% or more is determined.

	
	

	Secdtion 3.15

Subscribers' Bills
	Comcast cannot unlawfully evade or reduce franchise fee payments due to discounted bundling. (Cable/Phone/Internet).

	
	

	Section 4.2

Low Income  Discounts
	Changes current discount from 8.5% of the normal charge for basic service to 30% for basic service.  Increased age limit from 62 years to 65 years.  Eliminate 50% discount for installation charge.  Grandfathers existing customers.  Any discount program is voluntary.

	

	Section 5

Financial and Insurance Req.
	Increases insurance requirements from flat $1M and expands the type of insurance required.  General liability - $2M, Excess liability $5M

	
	$25K performance bond

	
	

	Section 9

Access Channel
	Access channel shared by consortium

Reduces capital contribution from $15K.  Capital advance for equipment $2,994.  Recoup via .25/month/subscriber fee.

	
	

	Section 10.14

Underground Cable
	Expands circumstances for undergrounding.  Accept Comcast's cost sharing provisions on public projects.  If the City is doing the project, then the City will pay for the trenching.

	
	

	Section 13.2

Free Cable Service
	Free voluntary basic and expanded basic cable service to city buildings (except jails), schools, libraries, and fire and police stations as part of the franchise.

	
	

	
	

	Section 14.2 

Material Franchise Violations
	Specific material violations enumerated.


BACKGROUND:

The original cable television franchise agreement with Comcast (Ordinance No. 502 - Attachment A) expired on August 8, 2004.  The Cable TV ordinance is codified in Section 5.28 of Sultan Municipal Code.  

As required by federal law, the City of Sultan and its East County Cable Consortium partners (Snohomish, Monroe, and Lake Stevens) formally began the cable franchise renewal process in April 2004.  On June 11, 2004, Comcast Cable Communication responded with a proposal.  

Based on information gathered by a 2004 regional needs survey, the Consortium issued a request for proposals for a consultant to negotiate with Comcast on behalf of the Consortium.  
Since then, the Consortium hired three firms to provide professional services to renew the franchise agreement and ordinance.  The owner of the first firm hired by the Consortium passed away and the services of the second firm were not acceptable to the Consortium.  
River Oak Communications was retained by the Consortium in February 2006.  Negotiations were finalized in January 2008 and Comcast agreed to the terms of the proposed franchise agreement in May 2008.  

The City Council held the required public hearing on June 26, 2008.  There was no public testamony regarding the proposed franchise with Comcast.  First Reading was held on July 10, 2008.  There were no changes to the Ordinance proposed by Council.  

FISCAL IMPACT:
In return for allowing the cable operator to utilize public right-of-way and provide cable service to citizens, the community receives a variety of benefits.
Public, educational and governmental (PEG) organizations and individuals can gain access to broadcast facilities and equipment and broadcast information and messages to subscribers. 

The current PEG programming available for viewing by cable customers in the Sultan area includes static information about public meetings, service clubs, volunteer opportunities, hours of service, and job opportunities.  The City has added video of regional topics in the last year.  
In addition, the city collects franchise fees from Comcast currently totaling more than $34,500 per year and $42,000 in cable utility tax
ANALYSIS:

The City of Sultan has been working with other members of the consortium for over 4 years to complete the cable television franchise negotiations with Comcast.  The City has assigned a number of different staff people to the task due to staffing changes and work load.  Sultan is depending on the expertise of its consortium partners and professional consultant, Tom Duchen to negotiate the best possible terms.  

The term of the proposed franchise is purposefully short in order to allow the City and Comcast an opportunity to renegotiate the agreement if the market place changes significantly.  If the market place changes or the Council determines that the agreement is lacking is some area, there will be an opportunity to revisit the franchise agreement as early as 2010 under the “informal” negotiation process.  

An important aspect of future cable negotiatioons will be to identify future uses of a cable communications system including the entire spectrum of feasable communications services such as video, data and voice. The technology convergence in the early 1990s that hit telephony, cable television, video, music programmers and the computer industry is being built on digital transmission on strands of fiber optic glass, gradually replacing an infrastructure that was built on copper wires.
RECOMMENDED ACTION:  

Have Second Reading of Ordinance No. 988-08 granting a non-exclusive cable television franchise to Comcast of California, Colorado, Washington, Inc. to construct, operate and maintain a cable communications system in the City of Sultan, Washinton, and setting forth conditions accompanying the grant of franchise.  

ATTACHMENTS:

A. Proposed City of Sultan Cable Franchise with Comcast



ATTACHMENT A

C I T Y   O F   S U L T A N


Sultan, Washington


ORDINANCE NO. 988-08

AN ORDINANCE OF THE CITY OF SULTAN, WASHINGTON GRANTING A NON-EXCLUSIVE CABLE TELEVISION FRANCHISE TO COMCAST OF CALIFORNIA, COLORADO, WASHINGTON I, INC. TO CONSTRUCT, OPERATE AND MAINTAIN A CABLE COMMUNICATIONS SYSTEM IN THE CITY OF SULTAN, WASHINTON, AND SETTING FORTH CONDITIONS ACCOMPANYING THE GRANT OF FRANCHISE.  

This Cable Franchise (“Franchise”) is entered into in Sultan, Washington, this ____ day of __________, 2008, by and between the City of Sultan, Washington, a municipal corporation, (hereinafter “City”) and Comcast of California/Colorado/Washington I, Inc. (hereinafter “Grantee”).  The City and Grantee are sometimes referred to hereinafter collectively as the “parties.”


WHEREAS, the City has reviewed Grantee’s performance under the prior franchise and the quality of service during the prior franchise term, has identified the future cable-related needs and interests of the City and its citizens, and has determined that Grantee’s plans for operating and maintaining its Cable System are adequate; and


WHEREAS, the public has had adequate notice and opportunity to comment on this Franchise during a public proceeding; and


WHEREAS, the City has a legitimate and necessary regulatory role in ensuring the availability of Cable Service, the technical capability and reliability of a cable system in the Franchise Area, and quality customer service; and


WHEREAS, diversity in Cable Service is an important policy goal and the Grantee’s Cable System should offer a broad range of programming services; and


WHEREAS, flexibility to respond to changes in Subscriber interests within the Cable Service market is important; and


WHEREAS, the City is authorized by applicable law to grant one or more nonexclusive franchises to construct, operate and maintain a cable system within the boundaries of the City.


NOW, THEREFORE, in consideration of the mutual promises made herein, and other good and valuable consideration, the receipt and adequacy of which are hereby acknowledged, the City and Grantee do hereby agree as follows:

Section 1.  Definitions
For the purposes of this Franchise, the following terms, phrases, words and their derivations shall have the meanings given herein where capitalized.  When not inconsistent with the context, words used in the present tense include the future, words in the plural include the singular, and words in the singular include the plural.  Words otherwise not defined shall be given their common and ordinary meaning.  The word “shall” is always mandatory and not merely directory.

1.1
“Access” includes Educational and Governmental Access and means the availability for noncommercial use by various educational and governmental institutions and organizations in the community, including the City and its designees, of a particular Channel on the Cable System to receive and distribute Video Programming to Subscribers, including, but not limited to:


a.
“Educational Access” means Access where Schools are the primary users having editorial control over programming and services.


b.
“Governmental Access” means Access where governmental institutions or their designees are the primary users having editorial control over programming and services.

1.2
“Access Channel” means Channel capacity designated for Educational or Governmental Access use, or otherwise made available to facilitate Access programming.

1.3
“Affiliate” means any entity that owns or controls the Grantee, or is owned or controlled by the Grantee, or otherwise has ownership or control in common with the Grantee.

1.4
“Bad Debt” means amounts lawfully owed by a Subscriber and accrued as revenues on the books of the Grantee but not collected after reasonable efforts by the Grantee.

1.5
“Basic Service” or “Basic Service Tier” means signals of local television broadcast stations, the Access Channel and any additional Video Programming signals or service added to the Basic Service Tier by the Grantee.

1.6
“Cable Act” means the Cable Communications Policy Act of 1984, as amended by the Cable Television Consumer Protection and Competition Act of 1992, and the Telecommunications Act of 1996, and any amendments thereto.

1.7
“Cable Operator” means any Person or group of Persons who provides Cable Service over a cable system and directly or through one or more affiliates owns a significant interest in such cable system or who otherwise controls or is responsible for, through any arrangement, the management and operation of such a cable system.

1.8
“Cable Service” means the transmission of Video Programming, or other programming service, to Subscribers and the Subscriber interaction, if any, which is required for the selection or use of such Video Programming or other programming service.

1.9
“Cable System” or “System” means the Grantee’s Facility, consisting of a set of closed transmission paths and associated signal generation, reception, and control equipment that is designed to provide Cable Service which includes Video Programming and which is provided to multiple Subscribers within a community.

1.10
“Channel” means a portion of the spectrum which is used in a cable system and which is capable of delivering a television Channel, as television Channel is defined by federal regulations.

1.11
“City” means the City of Sultan, Washington and all territory within its existing and future corporate limits.

1.12
“Converter” means an electronic device that converts transmitted signals to a frequency that permits their reception on an ordinary television receiver.

1.13  
“Demarcation Point” means the physical point at which the Cable System enters the Subscriber’s home or building.

1.14
“Designated Access Provider” means the entity or entities designated by the City to manage or co-manage Access programming and facilities.  The City may be a Designated Access Provider.

1.15
“Dwelling Unit” means any building, or portion thereof, that has independent living facilities, including provisions for cooking, sanitation and sleeping, and is designed for residential occupancy.  Buildings with more than one set of facilities for cooking are multiple unit buildings unless the additional facilities are clearly accessory.

1.16
“Expanded Basic Service” means cable programming services not included in the Basic Service and excluding, for example, premium or Pay-Per-View Services.

1.17
“Facility” or “Facilities” means the component parts of the Cable System whether owned, rented, leased or otherwise controlled by Grantee including, but not limited to, conduit, pedestals, coaxial cable, fiber-optic cable, amplifiers, taps, power supplies and electronics located in the Rights-of-Way.

1.18
“FCC” means the Federal Communications Commission or its lawful successor.

1.19
“Franchise” means the non-exclusive right and authority to construct, maintain and operate a Cable System through use of the Rights-of-Way in the Franchise Area pursuant to this contractual agreement executed by the City and Grantee.

1.20
“Franchise Area” means the area within the jurisdictional boundaries of the City, including any areas annexed by the City during the term of this Franchise.

1.21
“Gross Revenues” means all revenues or compensation received directly or indirectly by the Grantee or its Affiliates, arising from or in connection with the provision of Cable Services in the Franchise Area as calculated according to “Generally Accepted Accounting Principles” (GAAP).


This definition shall be construed so as to include all Gross Revenues to the maximum extent permitted by federal and State law, except to the extent specifically excluded in this section, and encompasses revenues that may develop in the future, whether or not anticipated.  If a change in State or federal law or a decision of the FCC or a court of competent jurisdiction modifies the categories of revenue available to the City for franchise fees beyond those permitted under this definition as of the effective date, that change shall automatically be included in the definition of Gross Revenues under this Franchise, provided that the City imposes the same requirement upon any other similarly situated multichannel video provider over which the City has jurisdiction and authority to impose such fees.


Gross Revenues do not include Bad Debt but shall include any recoveries of Bad Debt.  Gross Revenues also do not include the Access advance and monthly Capital Contributions referenced in subsections 9.4 and 9.5 or any sales, excise or other taxes collected by Grantee on behalf of a federal, State, City or other governmental unit.  The franchise fees are not such a tax and are therefore included in Gross Revenues.

1.22
“Headend” means a facility for signal reception and dissemination on the Cable System, including all related equipment.

1.23
“Leased Access Channel” means a Channel or portion of a Channel made available by Grantee for programming by others for a fee.

1.24
“Person” means any individual, sole proprietorship, partnership, association, corporation or other form of organization or entity.

1.25
“Right-of-Way” or “Rights-of-Way” means all public streets, roads, avenues, alleys and highways in the City.

1.26
“School” means any public educational institution accredited by the State of Washington, including primary and secondary Schools (K-12).

1.27
“Standard Installation” means a one hundred twenty-five (125) foot aerial drop or sixty (60) feet of underground trench connecting to the exterior Demarcation Point for Subscribers.

1.28
“State” means the State of Washington.

1.29
“Subscriber” means any Person(s) who lawfully elects to receive Cable Services provided by the Grantee by means of the Cable System.

1.30
“Tier” means a category of Cable Services provided by the Grantee for which a separate rate is charged.

1.31
“Video Programming” means programming provided by, or generally considered comparable to programming provided by, cable programmers or a television broadcast station.

Section 2. Grant of Franchise
2.1
Grant

A.
The City hereby grants to the Grantee a nonexclusive authorization to make reasonable and lawful use of the Right-of-Way within the Franchise Area to construct, operate, maintain, reconstruct, repair and upgrade a Cable System for the purpose of providing Cable Services.  Such grant is subject to the terms and conditions set forth in this Franchise and applicable law.  This Franchise shall constitute both a right and an obligation to provide Cable Services and to fulfill the obligations set forth in the provisions of this Franchise.


B.
In the event of a conflict between the provisions of the City codes, ordinances, resolutions, standards, procedures and regulations and this Franchise, the express provisions of this Franchise shall govern.  Subject to federal and State preemption, the material terms and conditions contained in this Franchise may not be unilaterally altered by the City through subsequent amendment to any ordinance, rule, regulation, resolution or other enactment of the City, except in the lawful exercise of the City’s police power.  The Grantee reserves the right to challenge provisions of any ordinance, rule, regulation, resolution or other enactment of the City that conflicts with the rights granted by this Franchise, either now or in the future.


C.
This Franchise shall not be interpreted to prevent the City from imposing other conditions to the extent permitted by law, including additional compensation for use of the Right-of-Way, should the Grantee provide service(s) other than Cable Service.


D.
No rights shall pass to the Grantee by implication.  Without limiting the foregoing, by way of example and not limitation, this Franchise shall not include or be a substitute for:



1.
Any permit, agreement or authorization required by the City for Right-of-Way users in connection with operations on or in the Right-of-Way or other public property, including, by way of example and not limitation, street cut permits; or



2.
Any permits or agreements for occupying any other property of the City or private entities to which access is not specifically granted by this Franchise, including, without limitation, permits and agreements for placing devices on poles, in conduits or in or on other structures.


E.
This Franchise is intended to grant limited rights and interests only as to those Rights of-Way in which the City has an actual interest.  It is not a warranty of title or interest in any Right-of-Way.  It does not provide the Grantee with any interest in any particular location within the Right-of-Way.  This Franchise shall not be deemed to authorize the Grantee to provide service, or install cables, wires, lines or any other equipment or Facilities upon City property other than the Right-of-Way, or upon private property without the owner’s consent, or to utilize publicly or privately owned utility poles or conduits without a separate agreement with the owners thereof.

2.2
Use of Rights-of-Way 


Within parameters reasonably related to the City’s role in protecting the public health, safety and welfare, the City may require that Cable System Facilities be installed at a particular time, at a specific place or in a particular manner as a condition of access to a particular Right-of-Way and may deny access if Grantee is not willing to comply with the City’s requirements.

2.3
Term

The term of this Franchise and all rights, privileges, obligations and restrictions pertaining thereto shall be five (5) years from the effective date of this Franchise.

2.4
Effective Date

A.
This Franchise and the rights, privileges and authority granted hereunder shall take effect and be in force from and after the effective date of this Franchise.  The effective date of this Franchise shall be ______________, 2008.


B.
The grant of this Franchise shall have no effect on the Grantee’s duty under the prior franchise, in effect prior to the effective date of this Franchise, to indemnify or insure the City against acts and omissions occurring during the period that the prior franchise was in effect, nor shall it have any affect upon liability to pay all franchise fees which were due and owed under a prior franchise.

2.5
Competitive Equity
A.
The Grantee acknowledges and agrees that the City reserves the right to grant one or more additional franchises to provide Cable Service within the Franchise Area; provided, the City agrees that it shall amend this Franchise to include any material terms or conditions that it makes available to the new entrant within ninety (90) days of the Grantee’s request, so as to ensure that the regulatory and financial burdens on each entity are materially equivalent.  “Material terms and conditions” include, but are not limited to: franchise fees; insurance; System build-out requirements; security instruments; Access Channel and support; customer service standards; required reports and related record keeping; and notice and opportunity to cure breaches.  If any such additional or competitive franchise is granted by the City which, in the reasonable opinion of the Grantee, contains more favorable or less burdensome terms or conditions than this Franchise, the City agrees that it shall amend this Franchise to include any more favorable or less burdensome terms or conditions in a manner mutually agreed upon by City and Grantee.

B.
In the event an application for a new cable television franchise is filed with the City proposing to serve the Franchise Area, in whole or in part, the City shall serve or require to be served a copy of such application upon the Grantee by registered or certified mail or via nationally recognized overnight courier service. 

C.
In the event that a wireline multichannel Video Programming distributor provides video service to the residents of the City under the authority granted by federal or State legislation or other regulatory entity, the Grantee shall have a right to request Franchise amendments that relieve the Grantee of regulatory burdens that create a competitive disadvantage to the Grantee.  In requesting amendments, the Grantee shall file a petition seeking to amend the Franchise.  Such petition shall:  (1) indicate the presence of such wireline competitor; (2) identify the basis for Grantee’s belief that certain provisions of the Franchise place Grantee at a competitive disadvantage; and (3) identify the regulatory burdens to be amended or repealed in order to eliminate the competitive disadvantage. The City shall not unreasonably withhold consent to the Grantee’s petition.

2.6
Effect of Acceptance

By accepting the Franchise, the Grantee acknowledges and accepts the City’s legal right to issue and enforce the Franchise; agrees that it will not oppose the City’s intervening, to the extent it is legally entitled to do so, in any legal or regulatory proceeding affecting the Cable System; accepts and agrees to comply with each and every provision of this Franchise; and agrees that the Franchise was granted pursuant to processes and procedures consistent with applicable law.

Section 3. Franchise Fees and Financial Controls
3.1
Franchise Fees

As compensation for the use of the City’s Rights-of-Way, the Grantee shall pay as a franchise fee to the City, throughout the duration of this Franchise, an amount equal to five percent (5%) of Grantee’s Gross Revenues or such greater or lesser percentage subject to subsection 3.4 below.  Accrual of such franchise fees shall commence as of the effective date of this Franchise.

3.2
Payments

The Grantee’s franchise fee payments to the City shall be computed quarterly for the preceding calendar quarter ending March 31, June 30, September 30 and December 31.  Each quarterly payment shall be due and payable no later than forty-five (45) days after said dates.  Late payments shall be subject to applicable interest.

3.3
Acceptance of Payment

No acceptance of any payment shall be construed as an accord by the City that the amount paid is, in fact, the correct amount, nor shall any acceptance of payments be construed as a release of any claim the City may have for further or additional sums payable.  The period of limitation for recovery of franchise fees payable hereunder shall be six (6) years from the date on which payment by the Grantee was due.

3.4
Maximum Franchise Fee

The parties acknowledge that, at present, applicable federal law limits the City to collection of a franchise fee of five percent (5%) of Gross Revenues in any twelve (12) month period.  In the event that at any time during the term of this Franchise,  applicable federal law authorizes an amount in excess of or less than five percent (5%) of Gross Revenues in any twelve (12) month period, Grantee and City shall modify the franchise fee as authorized by applicable federal law, upon ninety (90) days written notice between the parties, provided the City agrees that all other franchised cable companies in the Franchise Area over which the City has jurisdiction will be treated in an equivalent manner.

3.5
Quarterly Franchise Fee Reports

Each payment shall be accompanied by a written report to the City, containing an accurate statement in summarized form of the Grantee’s Gross Revenues and the computation of the payment amount.

3.6
Audits

Once during the term of this Franchise, upon thirty (30) days prior written notice, the City shall have the right to conduct an independent audit of the Grantee’s records necessary to enforce compliance with this Franchise and to calculate any amounts determined to be payable under this Franchise.  If the Grantee cooperates in making all relevant records available upon request, the City will in good faith attempt to complete each audit within six (6) months, and the audit period shall not be any greater than the previous five (5) years.  Any undisputed amounts due to the City as a result of the audit shall be paid within sixty (60) days following written notice to the Grantee by the City, which notice shall include a copy of the audit findings.  If the audit shows that there has been an underpayment of franchise fees by five percent (5%) or more for the time period covered, then the Grantee shall pay up to fifteen thousand dollars ($15,000) for the audit period.


If Grantee disputes all or part of the audit findings, then that matter may be referred to non-binding arbitration by either of the parties.  Each party shall bear one-half of the costs and expenses of the arbitration proceedings.  The decision of the arbitrator(s) shall be subject to judicial review at the request of either party.
3.7
Financial Records

The Grantee agrees to meet with a representative of the City upon request to review the Grantee’s methodology of record-keeping, financial reporting, the computing of franchise fee obligations and other procedures, the understanding of which the City deems necessary for reviewing reports and records that are relevant to the enforcement of this Franchise.

3.8
Interest

In the event that any payment is not received by the City by the date due or if an underpayment is discovered as the result of an audit, interest shall be charged from the date due at the maximum allowed rate under State law.

3.9
Additional Commitments Not Franchise Fees

No term or condition in this Franchise shall in any way modify or affect the Grantee’s obligation to pay franchise fees.  Although the total sum of franchise fee payments and additional commitments set forth elsewhere in this Franchise may total more than five percent (5%) of the Grantee’s Gross Revenues in any twelve (12) month period, the Grantee agrees that the additional commitments, pursuant to federal law, may not be franchise fees.

3.10
Payment on Termination

If this Franchise terminates for any reason, the Grantee shall file with the City within one hundred twenty (120) days of the date of the termination, a financial statement by a certified public accountant, showing the Gross Revenues received by the Grantee since the end of the previous calendar year.  Within forty-five (45) days of the filing of the certified statement with the City, the Grantee shall pay any unpaid amounts as indicated.  If the Grantee fails to satisfy its remaining financial obligations as required in this Franchise, the City may do so by utilizing the funds available in any security provided by the Grantee, or if there have been franchise fee overpayments, the City shall reimburse the Grantee under these same time constraints.

3.11
Alternative Compensation

In the event the obligation of Grantee to compensate the City through franchise fee payments is lawfully suspended or eliminated, in whole or part, then Grantee shall pay to the City such other compensation as is required by law.

3.12
Taxes

The franchise fees shall be in addition to any taxes, levies or assessments which are now or hereafter required to be paid by businesses in general by any law of the City, the State or the United States including, without limitation, sales, use, utility and business and occupation taxes.

3.13
Subscribers’ Bills

In no event will Grantee unlawfully evade or reduce applicable franchise fee payments required to be made to the City due to discounted bundled services.  Customer billing shall be itemized by service(s), and Grantee shall comply with all applicable laws regarding rates for Cable Services and all applicable laws covering issues of cross subsidization.

Section 4. Administration and Regulation 
4.1
 Rates and Charges

All of Grantee’s rates and charges for Cable Services shall be subject to regulation by the City to the full extent authorized by applicable federal, State and local laws.

4.2
No Rate Discrimination

A.
Grantee’s rates and charges shall be non-discriminatory so as to not disadvantage any Subscriber.  Nothing herein shall be construed to prohibit:



1.
The temporary reduction or waiving of rates or charges in conjunction with promotional campaigns;



2.
The offering of reasonable discounts to senior citizens or economically disadvantaged citizens;



3.
The offering of bulk discounts for Multiple Dwelling Units.


B.
The Grantee will provide throughout the term of the Franchise a discount of thirty percent (30%) from its published rate card to Subscribers for Basic Cable Services or the Basic Service portion of Expanded Basic Service (provided they are not already receiving a package discount in other promotional or programming package rates, at which time the promotional or programming package rate will apply) who are age 65 years or older or permanently disabled, provided that such individual(s) are the legal owner or lessee/tenant of the Dwelling Unit and are low income under federal guidelines.


C.
Those Subscribers currently receiving any low income discount that differs in terms from the above will continue to receive discounted service on those terms; however, any new applicants will receive a discount based on the terms of this Franchise.  The City, its designee or Grantee, at the City’s discretion, will be responsible for determining an individual’s eligibility under this program.

4.3
Filing of Rates and Charges

A.
Throughout the term of this Franchise, the Grantee shall provide to the City a complete schedule of applicable rates and charges for Cable Services provided under this Franchise.


B.
On an annual basis, the Grantee shall, upon request, provide a complete schedule of current rates and charges for any and all Leased Access Channels or portions of such Channels.  The schedule shall include a description of the price, terms and conditions established by the Grantee for Leased Access Channels.

4.4
Late Fees

If the Grantee assesses any kind of fee for late payment, such fee shall comply with applicable law.  The Grantee’s late fee and disconnection policies and practices shall be nondiscriminatory, and such policies and practices, and any fees imposed pursuant to this subsection, shall apply equally in all parts of the City without regard to the income level of the Subscribers.

4.5
Determination of Subscribers Located in the Franchise Area

The City shall provide to the Grantee a current map and address list of the Franchise Area.  The City agrees to update the map as necessary to incorporate any annexations and to provide a copy of the updated map to the Grantee.  The Grantee shall ensure that franchise fee payments submitted to the City are attributable only to those Subscribers in the Franchise Area.

4.6
Performance Evaluation

A.
Performance evaluation sessions may be held at any time upon request by the City during the term of this Franchise following Grantee’s repeated failure to comply with the terms of this Franchise.


B.
All evaluation sessions shall be announced at least one (1) week in advance in a newspaper of general circulation in the Franchise Area.


C.
Topics that may be discussed at any evaluation session include those issues surrounding Grantee’s failure to comply with the terms of the Franchise, provided that nothing in this subsection shall be construed as requiring the renegotiation of this Franchise or any term or provision herein and further provided that the City may seek legal or equitable remedies without first holding a performance evaluation session.


D.
During evaluations under this subsection, the Grantee shall fully cooperate with the City and shall provide such information and Franchise compliance documents as the City may require to perform the evaluation.

4.7
Reserved Authority

The City and Grantee reserve all of their rights and authority arising from the Cable Act and any other relevant provisions of federal, State or local laws.

Section 5. Financial and Insurance Requirements
5.1
Indemnification

A.
General Indemnification.  The Grantee shall indemnify, defend and hold the City and its authorized agents harmless from any claim, damage, loss, liability, cost or expense, including court and appeal costs and attorneys’ fees and expenses, arising from any casualty or death to any persons or accident to any property or equipment arising out of, or by reason of, any construction, excavation, operation, maintenance, reconstruction, relocation or any other act done under this Franchise, by or for the Grantee, its authorized agents, or its employees, or by reason of any neglect or omission of the Grantee, its authorized agents or its employees.  The Grantee shall consult with the City while conducting its defense of the City.


B.
Procedures and Defense.  If a claim or action arises, the City or any other indemnified party shall tender the defense of the claim or action to the Grantee in a timely manner, which defense shall be at the Grantee’s expense.  The City may participate in the defense of a claim and, in any event, the Grantee may not agree to any settlement of claims financially affecting the City without the City’s written approval, which shall not be unreasonably withheld.


C.
Duty of Defense.  The fact that the Grantee carries out any activities under this Franchise through independent contractors shall not constitute an avoidance of or defense to the Grantee’s duty of defense and indemnification under this subsection.


D.
Separate Representation.  If separate representation to fully protect the interests of both parties is necessary, such as a conflict of interest between the City and the counsel selected by the Grantee to represent the City, the Grantee shall select other counsel not in conflict with the City.

5.2
Insurance Requirements

A.
General Requirement.  Grantee must have adequate insurance during the entire term of this Franchise to protect the City against claims for death or injuries to persons or damages to property or equipment which in any way relate to, arise from or are connected with this Franchise, or involve Grantee or its agents.


B.
Minimum Insurance Limits.  The Grantee shall maintain the following insurance limits:



1.
Commercial General Liability:  $2,000,000 per occurrence, $2,000,000 general aggregate and $1,000,000 products/completed operations aggregate.



2.
Automobile Liability:  $2,000,000 combined single limit.



3.
Workers Compensation Insurance limits in accordance with State law requirements.



4.
Excess or Umbrella Liability:  $5,000,000 each occurrence and $5,000,000 policy limit.


C.
Endorsements.



1.
Commercial General Liability insurance policies are to contain, or be endorsed to contain, the following:




a.
The Grantee’s insurance coverage shall be primary insurance with respect to the City.  Any insurance, self-insurance, or insurance pool coverage maintained by the City shall be in excess of the Grantee’s insurance and shall not contribute to it.




b.
The Grantee’s insurance shall not be canceled or the limits reduced, except after thirty (30) days prior written notice by certified mail, return receipt requested, has been given to the City.  




c.
The Grantee’s insurance shall name the City as an additional insured.



2.
If the insurance is canceled or reduced in coverage, Grantee shall provide a replacement policy.


D.
Acceptability of Insurers.  The insurance obtained by Grantee shall be placed with insurers with a Best’s rating of no less than “A VII” that are authorized to insure in the State.


E.
Verification of Coverage. The Grantee shall furnish the City with signed certificates of insurance upon acceptance of this Franchise.


F.
No Limitation.  Grantee’s maintenance of insurance policies required by this Franchise shall not be construed to limit the liability of Grantee to the coverage provided in the insurance policies, or otherwise limit the City’s recourse to any other remedy available at law or in equity.

5.3
Letter of Credit

A.
If there is an uncured breach by Grantee of a material provision of this Franchise or a pattern of repeated violations of any provision(s) of this Franchise, then Grantee shall, upon written request, establish and provide to the City, as security for the faithful performance by Grantee of all of the provisions of this Franchise, an irrevocable letter of credit in the amount of twenty thousand dollars ($20,000).


B.
If a letter of credit is furnished pursuant to 5.3 A, the letter of credit shall then be maintained at that same amount throughout the remaining term of this Franchise.


C.
After the giving of notice to Grantee and expiration of any applicable cure period, the letter of credit may be drawn upon by the City for purposes including, but not limited to, the following:



1.
Failure of Grantee to pay the City sums due under the terms of this Franchise;



2.
Reimbursement of costs and expenses borne by the City to correct Franchise violations not corrected by Grantee; and



3.
Liquidated damages assessed against Grantee as provided in this Franchise.


D.
Within ten (10) days following notice that a withdrawal from the letter of credit has occurred, Grantee shall restore the letter of credit to the full amount required by 5.3 A.  Grantee’s maintenance of the letter of credit shall not be construed to limit the liability of Grantee to the amount of the letter of credit or otherwise limit the City’s recourse to any other remedy available at law or in equity.


E.
Grantee shall first appeal to the City Council for reimbursement in the event Grantee believes that the letter of credit was drawn upon improperly.  Thereafter, Grantee shall have the right of judicial appeal if Grantee believes the letter of credit has not been properly drawn upon in accordance with this Franchise.

5.4
Bond(s)

A.
The Grantee shall provide a performance bond to ensure Grantee’s faithful performance of any and all of the terms and conditions of this Franchise.  The Franchise performance bond shall be in the amount of twenty-five thousand dollars ($25,000).


B.
The City reserves the right, consistent with the City Code, to require project specific construction bonds in addition to the bond required in 5.4 A.


C.
The Grantee shall pay all premiums or costs associated with maintaining the bond(s), and shall keep the same in full force and effect at all times during the term of this Franchise.


D.
The parties agree that the Grantee’s maintenance of the bond(s) shall not limit the liability of the Grantee to the amount of the bond(s) or otherwise limit the City’s recourse to any other remedy available at law or equity.

Section 6. Customer Service Standards

The Grantee shall comply with lawful Customer Service Standards as provided in the City Code as it exists on the date of adoption of this Franchise, and as may be lawfully amended from time to time by the City thereafter.  The Grantee reserves the right to challenge any Customer Service Standard that it believes is inconsistent with federal law or the contractual rights granted in this Franchise.

Section 7. Reports and Records
7.1
Inspection of Records

The City shall have access to, and the right to inspect, any books and records of Grantee that are not identified as proprietary or confidential which are reasonably necessary to enforce Grantee’s compliance with the provisions of this Franchise that directly affect the City, at the Grantee’s regional office, during normal business hours, and without unreasonably interfering with Grantee’s business operations.  The City may, in writing, request copies of any such records or books, and Grantee shall provide such copies within thirty (30) days of the transmittal of such request.  One copy of all reports and records required under this or any other Section shall be furnished to the City at the sole expense of Grantee.  If the requested books and records are too voluminous, or identified as proprietary and confidential, or for security reasons cannot be copied or removed, then the City shall inspect them at Grantee’s regional office.  If any books or records of Grantee are not kept in a regional office and not made available in copies to the City upon written request as set forth above, and if the City determines that an examination of such records is necessary for the enforcement of this Franchise, then all reasonable travel expenses incurred in making such examination shall be paid by Grantee.  
7.2
Public Records

Grantee acknowledges that information submitted to the City is subject to State public disclosure laws.

7.3
Copies of Federal and State Documents

Upon written request, the Grantee shall submit to the City copies of any pleadings, applications, notifications, communications and documents of any kind, submitted by the Grantee or its Affiliates to any federal, State or local courts, regulatory agencies and other government bodies if such documents directly relate to the City.  The Grantee shall submit such documents to the City no later than thirty (30) days after receipt of the City’s request.  The Grantee shall not claim confidential, privileged or proprietary rights to such documents unless under federal, State or local law such documents have been determined to be confidential by a court of competent jurisdiction, or a federal or State agency.

7.4
Reports of Regulatory Violations

Grantee shall provide copies to the City of any report, order, consent decree or other formal determination of any regulatory agency having jurisdiction over Grantee pertaining to any alleged violation by Grantee of any applicable rule or law of the agency regarding the Grantee’s provision of Cable Service in the Franchise Area.

7.5
Map Required

Grantee shall provide to the City upon request a route map that depicts the general location of the Cable System Facilities placed in the Rights-of-Way in either electronic format or hard copy, at Grantee’s discretion.  The route map shall identify Cable System Facilities as aerial or underground and is not required to depict cable types, number of cables, electronic equipment and service lines to individual Subscribers. 

7.6
Annual Reports

Upon request, ninety (90) days after the end of the first quarter, Grantee shall submit to the City a written report, which shall include the following information:


A.
A Gross Revenue statement for the preceding calendar year and all deductions and computations for the period, and such statement shall be reviewed by a certified public accountant, who may also be the chief financial officer or controller of Grantee; and


B.
A summary of the previous year’s activities regarding the development of the Cable System, including, but not limited to, homes passed, beginning and ending plant miles and the number of Subscribers for each class of Cable Service (i.e., Basic, Expanded Basic Service, premium, etc.).

7.7
False Statements

Any intentional false or misleading statement or representation in any report required by this Franchise shall be a material breach of this Franchise and may subject the Grantee to any remedy, legal or equitable, which is available to the City under this Franchise.

Section 8. Programming
8.1
Broad Programming Categories

Grantee shall provide at least the following initial broad categories of programming to the extent such categories are reasonably available:


A.
News, weather, sports and information;


B.
Education;


C.
General entertainment including movies and family oriented programming; and


D.
Government.

8.2
Deletion of Broad Programming Categories

Grantee shall not delete or so limit as to effectively delete any broad category of programming within its control without prior written notice to the City.

8.3
Parental Control Device

Upon request by any Subscriber, Grantee shall make available a parental control or lockout device, trap or filter to enable a Subscriber to control access to both the audio and video portions of any Channels.  Grantee shall inform its Subscribers of the availability of the lockout device at the time of their initial subscription and periodically thereafter.  Such devices, traps or filters will be provided at no charge to the Subscriber, unless otherwise provided by federal law.

Section 9. Access
9.1
Access Channel

A.
The Grantee shall make available and maintain throughout the term of this Franchise one (1) Access Channel which shall be shared by the communities of Lake Stevens, Monroe, Snohomish and Sultan and be made available as part of the Basic Service Tier.


B.
The City acknowledges that the Grantee’s Cable System provides additional benefits to Access programming needs beyond the requirements listed above.  This is accomplished through the inclusion of other regional access programming within the regional channel line-up that is available within the Franchise Area.


C.
If Grantee makes a change in its Cable System and related equipment and Facilities, or in its signal delivery technology, which directly or indirectly affects the signal quality or method or type of transmission of Access programming or services, Grantee shall take all necessary technical steps, including the acquisition of all necessary equipment, up to the point of demarcation to ensure that the capabilities of the Access Channel and delivery of Access programming are not diminished or adversely affected by such change.

D.
The Grantee will use reasonable efforts to minimize the movement of the Access Channel assignment.  The Grantee shall provide to the City a minimum of sixty (60) days notice prior to any relocation of the Access Channel unless the movement is required by federal law, in which case Grantee will provide the maximum amount of notice possible.

9.2
Management of Access Channel

A.
The City may authorize Designated Access Providers to control, operate and manage the Access Channel.  The City or its designee may formulate rules for the operation of the Access Channel, consistent with this Franchise.


B.
As of the effective date of this Franchise, the Grantee shall maintain all existing return line(s) to facilitate the City’s current Access connectivity to Grantee’s Headend and hubs.  If the City desires to relocate or expand the return line(s) to new location(s) over the term of this Franchise, upon one hundred twenty (120) days written request by the City and at the City’s cost for Grantee’s reasonable time and materials, the Grantee shall construct the requested return line(s).

9.3
Message Insertion

The Grantee, upon request, shall provide the City the opportunity to include one (1) bill insertion message per year throughout the term of the Franchise.  The City shall be responsible for the costs of printing its bill insertion, the cost of inserting the information into the Grantee’s bills and for any incremental postage costs.  Bill insertions must conform to the Grantee’s reasonable mailing requirements and availability of space.

9.4
Access Advance

Within forty-five (45) days of the City’s request, Grantee shall pay to the City a capital advance in the amount of $2,994.  This is an advance payment of the Capital Contribution set forth in subsection 9.5.  These funds may be used by the City for Access capital expenditures as permitted by federal law.
9.5
Monthly Capital Contributions

If a capital advance is provided to the City under subsection 9.4, Grantee may recover the capital advance from Subscribers in an amount not to exceed $0.25 per Subscriber per month (the monthly “Capital Contribution”).  If the Grantee recoups the full payment amount prior to the expiration date of the Franchise, then upon written request, the Grantee shall continue to collect the monthly Capital Contribution and remit it to the City on a quarterly basis.  After Grantee recoups the capital advance, then upon forty-five (45) days written notice, the monthly amount may be adjusted upon approval by the City Council but not to exceed $0.25 per Subscriber per month.  Grantee shall not be responsible for paying the monthly Capital Contribution with respect to gratis or Bad Debt accounts.  The City shall have discretion to allocate the capital advance and monthly Capital Contribution in accordance with applicable law and will provide to Grantee an annual report within sixty (60) days of the end of each calendar year.  To the extent the City makes Access capital investments using City funds after the effective date of this Franchise and prior to receiving the capital advance or monthly Capital Contribution funds, the City is entitled to apply the subsequent capital advance and monthly Capital Contribution payments from Grantee toward such City capital investments.

Section 10. General Right-of-Way Use and Construction
10.1
Right-of-Way Meetings

Subject to receiving advance notice, Grantee will make reasonable efforts to attend and participate in meetings of the City regarding Right-of-Way issues that may impact the Cable System.

10.2
Joint Trenching

Grantee agrees to cooperate with others to minimize adverse impacts on the Rights-of-Way through joint trenching and other arrangements where technically and economically feasible.

10.3
Notice to Private Property Owners

Except in the case of an emergency involving public safety, Grantee shall give reasonable advance notice of significant construction work in adjacent Rights-of-Way to private property owners or tenants.

10.4
Poles and Conduits

A.
This Franchise does not grant, give or convey to the Grantee the right or privilege to install its Facilities in any manner on poles or equipment of the City or of any other Person.


B.
The Grantee and the City recognize that situations may occur in the future where the City may desire to place its own conduit and fiber optic cable in trenches or bores opened by the Grantee.  The Grantee agrees to cooperate with the City in any such construction that involves trenching or boring.  The Grantee shall allow the City to lay City conduit and fiber optic cable in the Grantee’s trenches and bores, provided that the City and Grantee enter into a mutually acceptable cost sharing arrangement consistent with State law.  The City shall be responsible for maintaining its respective conduit and fiber optic cable, which is buried in the Grantee’s trenches and bores.

10.5
Movement of Facilities During Emergencies

During emergencies, except those involving imminent danger to the public health, safety or welfare, the City shall provide notice to Grantee, at a designated emergency response contact number, to allow Grantee the opportunity to respond and remedy the problem without disrupting Cable Service.  If after providing notice, the Grantee fails to timely respond, the City may move Grantee’s Facilities.

10.6
Movement of Cable System Facilities

A.
Nothing in this Franchise shall prevent the City or public utilities from constructing any public work or capital improvement.  The Grantee shall pay the costs associated with any requirement of the City to relocate its Cable System Facilities located in the Right-of-Way.  Following sixty (60) days written notice by the City, the Grantee shall remove, replace, relocate, modify or disconnect any of its Facilities within any Right-of-Way, or on any other property of the City, except that the City shall provide at least one hundred twenty (120) days written notice of any major City capital improvement project which would require the permanent removal, relocation, replacement, modification or disconnection of the Grantee’s Facilities or equipment from the Right-of-Way.  If the Grantee fails to complete this work within the time prescribed and to the City’s satisfaction, the City may cause such work to be done and bill the cost of the work to the Grantee.  The Grantee shall remit payment to the City within forty-five (45) days of receipt of an itemized list of those costs.


B.
If any removal, replacement, modification or disconnection of the Cable System is required to accommodate the construction, operation or repair of the facilities or equipment of another City franchise holder(s), Grantee shall, after at least thirty (30) days advance written notice, take action to effect the necessary changes requested by the responsible entity, as long as, the other franchise holder(s) pay for the Grantee’s time and material costs associated with the project and Grantee is issued a permit, if necessary, for such work by the City.


C.
At the request of any Person holding a valid City permit and upon reasonable advance notice, the Grantee shall remove, replace, relocate, modify or disconnect any of its Facilities or temporarily raise, lower or remove its Facilities as necessary to accommodate the work under the permit.  Unless the project is identified by the City as a City capital improvement project, the cost must be paid by the permit holder, and the Grantee may require the estimated payment in advance.

10.7
Inspection of Facilities

The City may inspect any of Grantee’s Facilities or equipment within the Rights-of-Way and on other public property.  If an unsafe condition is found to exist, the City, in addition to taking any other action permitted under applicable law, may order Grantee to make the necessary repairs and alterations specified therein forthwith to correct the unsafe condition by a time the City establishes.  The City has the right to inspect, repair and correct the unsafe condition if Grantee fails to do so, and to reasonably charge Grantee therefor.
10.8
Stop Work

A.
On notice from the City that any work is being performed contrary to the provisions of this Franchise, or in an unsafe or dangerous manner as reasonably determined by the City, or in violation of the terms of any applicable permit, laws, regulations, ordinances or standards, the work may immediately be stopped by the City.


B.
The stop work order shall: 



1.
Be in writing;



2.
Be given to the Person doing the work and be posted on the work site;



3.
Be sent to Grantee by overnight delivery at the address given herein;



4.
Indicate the nature of the alleged violation or unsafe condition; and



5.
Establish conditions under which work may be resumed.

10.9
Permits

A.
The Grantee shall apply for, and obtain, all permits necessary for construction of any of its Facilities prior to beginning work.  The Grantee shall pay all applicable fees upon issuance of the requisite permits by the City.


B.
As part of the permitting process, the City may impose, among other things, such conditions as are lawful and necessary for the purpose of protecting any structures in such Right-of-Way, proper restoration of such Right-of-Way and structures, protection of the public and the continuity of pedestrian or vehicular traffic.


C.
In the event that emergency repairs are necessary, the Grantee shall immediately notify the City of the need for such repairs.  The Grantee may initiate such emergency repairs, and shall apply for appropriate permits within forty-eight (48) hours after resolution of the problem.

10.10
Location of Facilities

Upon the City’s reasonable request, in connection with the design of any City project, the Grantee will verify the location of its underground System within the Franchise Area by marking on the surface the location of its underground Facilities.

10.11
Restoration of Right-of-Way and Other Public Property

If the Grantee excavates, disturbs or damages any Right-of-Way or other public property, then the Grantee shall be responsible for restoration in accordance with applicable regulations.  The City may, after providing notice to the Grantee and a reasonable opportunity to cure, or without notice where the excavation, disturbance or damage may create a risk to public health or safety, repair, refill, restore or repave any excavation, disturbance or damage.  The cost thereof shall be paid by the Grantee.
10.12
Maintenance

A.
The Grantee’s Cable System shall be constructed and maintained in such manner as not to interfere with sewers, water pipes or any other property of the City, or with any other pipes, wires, conduits, pedestals, structures or other facilities that may have been laid in the Right-of-Way by, or under, the City’s authority prior to Grantee’s placement of Facilities.


B.
The Grantee shall repair, renew, change and improve its Facilities to keep them in safe condition.


C.
The Grantee will maintain membership in good standing with One Call or other similar or successor organization designated to coordinate underground equipment locations.  The Grantee shall abide by the State’s “Underground Utilities” statutes as they relate to cable systems and will further comply with local procedures relating to the one call locator service program.

10.13
Right-of-Way Vacation

If any Right-of-Way or portion thereof used by the Grantee is vacated by the City during the term of this Franchise, the Grantee shall, without delay or expense to the City, remove its Facilities from such Right-of-Way, and restore, repair or reconstruct the Right-of-Way where such removal has occurred or, with the approval of the City, abandon its Facilities in place.  In the event of failure, neglect or refusal of the Grantee, after thirty (30) days’ notice by the City, to restore, repair or reconstruct such Right-of-Way, the City may do such work or cause it to be done, and the reasonable cost thereof, as found and declared by the City, shall be paid by the Grantee within forty-five (45) days of receipt of an invoice and documentation.  
10.14
Undergrounding of Cable

A.
In areas of the Franchise Area where electrical or telephone utility wiring is aerial, the Grantee may construct, operate and maintain the Cable System aerially. The Grantee shall utilize existing poles wherever possible.


B.
If  electric and telephone utility wiring in an area of the Franchise Area is underground at the time of Grantee’s initial construction, the Grantee shall locate its Cable System Facilities underground at no cost or expense to the City.  Excluding City capital improvement projects, if electric and telephone utility wiring in an area of the Franchise Area is subsequently placed underground, then the Grantee shall locate its Cable System Facilities underground at no cost or expense to the City.


C.
In the event of forced relocates that are part of a City capital improvement project that require conversion of overhead facilities to underground, such as projects that may include, but not be limited to, road widening, sidewalk installation, or beautification, Grantee agrees to bear the costs of converting Grantee’s Cable System from an overhead System to an underground System.  This cost includes the labor and materials to relocate Grantee’s Cable System, but does not include costs related to trenching, backfill, or restoration of any Rights-of-Way within the project area as defined by project engineering plans.


D.
In the event of a Local Improvement District (LID) project that requires relocation of Grantee’s Facilities, Grantee shall be reimbursed by the LID funding for all expenses incurred as a result of the project.


E.
Related Cable System Facilities (such as pedestals, equipment cabinets, etc.) must be placed in accordance with applicable City Code requirements.

10.15
Avoid Interference

In the event of interference with the public health, safety or welfare, the City may require the removal or relocation of Grantee’s lines, cables and other appurtenances from the property in question at Grantee’s expense.

10.16 
Tree Trimming

The Grantee may trim or prune trees in the Right-of-Way that interfere with the System.  Any such trimming or pruning will be performed using standard practices and be in accordance with City regulations.

10.17 
Standards

A.
The Grantee must comply with all federal, State and local safety requirements, rules, regulations, laws and practices, and employ all necessary devices as required by applicable law during construction, operation and repair of its Cable System.  By way of illustration and not limitation, the Grantee must comply with the National Electric Code, National Electrical Safety Code and Occupational Safety and Health Administration (OSHA) Standards.


B.
In the maintenance and operation of its System in the Right-of-Way and other public places, and in the course of any new construction or addition to its Facilities, the Grantee shall proceed so as to cause minimal inconvenience to the general public.
10.18
Work of Contractors and Subcontractors

Work by contractors and subcontractors shall be subject to the same restrictions, limitations and conditions as if the work were performed by the Grantee.  The Grantee shall be responsible for all work performed by its contractors and subcontractors and others performing work on its behalf, and shall ensure that all such work is performed in compliance with this Franchise and other applicable law.

Section 11.  System Design

A.
Prior to the effective date of this Franchise, the Grantee undertook a voluntary upgrade of its Cable System to a 750 MHz hybrid fiber coaxial (“HFC”) fiber-to-the-node system architecture.  The Cable System is capable of delivering high quality signals that meet or exceed FCC technical quality standards regardless of a particular manner in which a signal is transported.  The Cable System has been activated for bidirectional transmissions.  The Grantee agrees to maintain the Cable System in a manner consistent with, or in excess of these specifications throughout the term of this Franchise.


B.
Throughout the term of this Franchise, Grantee’s Cable System shall reasonably meet the cable related needs and interests of the community, in light of the costs thereof.


C.
Regional Cable Services provided by a Grantee from a common Headend or hub shall be deployed and made available in the City as soon as practicable and technically feasible in light of the costs thereof.

Section 12. Technical Standards
12.1
Technical Performance

The City shall have the full authority permitted by applicable law to enforce compliance with FCC technical standards.

12.2
Cable System Performance Testing

All required technical performance or other System tests may be witnessed by representatives of the City.  Upon request, the Grantee will notify the City before any required technical proof-of-performance or other testing occurs.

12.3
Standby Power

Grantee shall provide standby power generating capacity at the Headend and hubs of at least twenty-four (24) hours.  Grantee shall maintain strategically located standby power supplies throughout the Cable System, rated for at least four (4) hours duration.

12.4
Emergency Alert System

The Grantee is providing an operating Emergency Alert System in accordance with the provisions of State and federal laws, including FCC regulations.  Grantee will test the EAS periodically, in accordance with federal regulations.

Section 13. Service Extension and Complimentary Cable Service
13.1
Service Availability

A.
The Grantee shall provide an aerial installation of Cable Service within seven (7) days of a request by any Person within its Franchise Area and schedule an underground installation within seven (7) days if the Person’s Dwelling Unit is passed by the Cable System.  For purposes of this Section, a request shall be deemed made on the date of signing a service agreement, receipt of funds by the Grantee, receipt of a written request by the Grantee or receipt by the Grantee of a verified verbal request.  The Grantee shall provide such service:



1.
With no line extension charge except as specifically authorized elsewhere in this Franchise.



2.
At a non-discriminatory installation charge for a Standard Installation, with additional charges for non-Standard Installations computed according to a non-discriminatory methodology.


B.
No customer shall be refused service arbitrarily.  However, for a non-Standard Installation, such as the existence of more than one hundred twenty-five (125) feet of aerial distance or sixty (60) feet of underground trench from distribution cable to the exterior Demarcation Point for Subscribers, or a density of less than thirty (30) Dwelling Units per 5280 strand feet or sixty (60) Dwelling Units per 5280 trench feet, service may be made available on a pro rata cost basis of construction including cost of material, labor and easements.  Customers who request service hereunder will bear an incremental portion of the construction and other costs.  The Grantee may require that the payment of the pro rata cost of construction borne by such potential customers be paid in advance.

13.2
Complimentary Cable Service

The Grantee will provide without charge a Standard Installation, Converter and one outlet of Basic Service and Expanded Basic Service to a maximum of three (3) Emergency Operations Center (“EOC”) sites in the City.


Also, the Grantee currently provides, as a voluntary initiative without charge, a Standard Installation, Converter and one outlet of Basic Service to non-EOC sites (any other fire station, police station, School, public library and municipal building [excluding jails]), and provided that the buildings are either already served or are within the Standard Installation guidelines.  The Grantee shall not be required to provide an outlet to such buildings where a non-Standard Installation is required, unless the City or building owner/occupant agrees to pay the Incremental Cost (time and materials) of any necessary Cable System extension and/or non-Standard Installation.  If additional outlets of Cable Service are provided to such buildings beyond those required herein, the building owner/occupant shall pay the usual installation fees associated therewith.  The Cable Service provided shall not be used for commercial purposes.  The City shall take reasonable precautions to prevent the inappropriate use of the Grantee’s Cable System.
Section 14. Franchise Violations
14.1
Non-Material Franchise Violations

A. 
If the City believes that Grantee has failed to perform any non-material obligation under this Franchise, the City shall notify Grantee in writing, stating with reasonable specificity the nature of the alleged default.  Grantee shall have thirty (30) days from the receipt of such notice to:



1.
respond to the City, contesting the City’s assertion that a default has occurred, and request a meeting in accordance with subsection (B), below; or



2.
cure the default; or 



3.
notify the City that Grantee cannot cure the default within thirty (30) days, because of the nature of the default.  In the event the default cannot be cured within thirty (30) days, Grantee shall promptly take all reasonable steps to cure the default and notify the City in writing and in detail as to the exact steps that will be taken and the projected completion date.  In such case, the City may set a meeting in accordance with subsection (B) below to determine whether additional time beyond the thirty (30) days specified above is indeed needed, and whether Grantee’s proposed completion schedule and steps are reasonable.


B.
If Grantee does not cure the alleged default within the cure period stated above, or denies the default and requests a meeting in accordance with subsection (A)(1), or the City orders a meeting in accordance with subsection (A)(3), the City shall set a meeting to investigate said issues and the existence of the alleged default.  The City shall notify Grantee of the meeting in writing and such meeting shall take place no less than fifteen (15) days after Grantee’s receipt of notice of the meeting.  At the meeting, Grantee shall be provided an opportunity to be heard and to present evidence in its defense.


C.
If, after the meeting, the City determines that a default exists, Grantee and the City may agree on a plan and schedule to cure the default.  Absent such agreement, the City shall order Grantee to correct or remedy the default or breach within thirty (30) days or within such other reasonable timeframe, beyond thirty (30) days as the City shall determine.  In the event Grantee does not cure the default within such time to the City’s reasonable satisfaction, the City may pursue any other legal or equitable remedy available under this Franchise or applicable law.

14.2
Material Franchise Violations

A.
The City may revoke this Franchise and rescind all rights and privileges associated with this Franchise in the event of a material violation of this Franchise, including:



1.
If Grantee willfully fails for more than three (3) continuous days to provide Cable Service;



2.
If Grantee attempts to practice any fraud or deceit upon the City or Subscribers;



3.
If Grantee fails to provide the insurance, indemnification, performance bond or other security required by this Franchise;



4.
If Grantee fails to timely pay its franchise fees to the City and the cure period has expired;



5.
If Grantee fails to timely provide the Access Channel, Access Advance or monthly Capital Contributions; or



6.
If Grantee fails to timely pay liquidated damages or any other amounts owed under this Franchise.


B.
Prior to forfeiture or termination of the Franchise, the City shall give written notice to the Grantee of its intent to revoke the Franchise.  The notice shall set forth the exact nature of the noncompliance.  Grantee shall have thirty (30) days from such notice to object in writing and to state its reasons for such objection and provide any explanation.  In the event the City has not received a timely and satisfactory response from Grantee, it may then seek a termination of the Franchise in accordance with this subsection and applicable law.


C.
The City Council shall conduct a public hearing to determine if revocation of the Franchise is warranted.



1.
At least thirty (30) days prior to the public hearing, the City Clerk shall issue a public hearing notice that shall establish the issue(s) to be addressed in the public hearing; provide the time, date and location of the hearing; provide that the City Council shall hear any Persons interested therein; and provide that the Grantee shall be afforded fair opportunity for full participation, including the right to introduce evidence, to require the production of evidence, to be represented by counsel and to question witnesses.



2.
A verbatim transcript shall be made by a court reporter of such proceeding and the cost shall be paid by the Grantee.



3.
Within thirty (30) days after the close of the hearing, the City Council shall issue a written decision regarding the revocation and termination of the Franchise.


D.
Grantee shall be bound by the City Council’s decision to revoke the Franchise unless an appeal to a court of competent jurisdiction is filed within thirty (30) days of the date of the City Council’s decision.  Grantee and the City shall be entitled to such relief as the court may deem appropriate.

14.3
Termination

A.
If this Franchise expires without renewal or extension, or is otherwise lawfully terminated or revoked, the City may, subject to applicable law:



1.
Require Grantee to maintain and operate its Cable System on a month-to-month basis until a new cable operator is selected; or



2.
Purchase Grantee’s Cable System in accordance with federal law.


B.
The City may order the removal of the above-ground Cable System Facilities and such underground Facilities from the City at Grantee’s sole expense within a reasonable period of time as determined by the City.  In removing its plant, structures and equipment, Grantee shall refill, at its own expense, any excavation that is made by it and shall leave all Rights-of-Way, public places and private property in as good a condition as that prevailing prior to Grantee’s removal of its equipment and without affecting electrical or telephone wires or attachments.  The indemnification, insurance provisions and letter of credit (if any) shall remain in full force and effect during the period of removal, and Grantee shall not be entitled to, and agrees not to request, compensation of any sort therefor.


C.
If Grantee fails to complete any removal required by subsection 14.3 (B) to the City’s satisfaction, after written notice to Grantee, the City may cause the work to be done and Grantee shall reimburse the City for the costs and expenses incurred within thirty (30) days after receipt of an itemized list of the costs and expenses, or the City may recover the costs and expenses through the Grantee’s security instruments if Grantee has not paid such amount within the foregoing thirty (30) day time period.  Any costs and expenses incurred by the City regarding such removal shall include reasonable attorneys’ fees and costs and expenses for work conducted by the City staff or its agents.

14.4
Assessment of Liquidated Damages

A.
Because it may be difficult to calculate the harm to the City in the event of a breach of this Franchise by Grantee, the parties agree to liquidated damages as a reasonable estimation of the actual damages to the City.  To the extent that the City elects to assess liquidated damages as provided in this Franchise, such damages shall be the City’s sole and exclusive remedy for such breach or violation and shall not exceed a time period of one hundred eighty (180) days.  Nothing in this subsection is intended to preclude the City from exercising any other right or remedy with respect to a breach that continues past the time the City stops assessing liquidated damages for such breach.


B.
Prior to assessing any liquidated damages, the City shall give Grantee proper written notice and a thirty (30) day right to cure or such other time as the parties agree.


C.
The first day for which liquidated damages may be assessed, if there has been no cure after the end of the applicable cure period, shall be the day of the violation.


D.
Pursuant to the requirements outlined herein, liquidated damages shall not exceed the following amounts:  two hundred dollars ($200.00) per day for material departure from the FCC technical performance standards; one hundred dollars ($100.00) per day for failure to provide the Access Channel or any equipment related thereto or funding which is required; one hundred dollars ($100.00) per day for each material violation of the Customer Service Standards; fifty dollars ($50.00) per day for failure to provide reports or notices as required by this Franchise; and one hundred dollars ($100.00) per day for any material breaches or defaults not previously listed.

14.5
No Offset

No cost to Grantee arising from a breach or violation of the Franchise shall be offset against any sums due the City as a tax or franchise fee regardless of whether the combination of franchise fees, taxes and said costs exceeds five percent (5%) of Grantee’s Gross Revenues in any 12-month period unless otherwise permitted by law.

Section 15. Franchise Renewal

Any renewal of this Franchise shall be governed by and comply with the provisions of Section 626 of the Cable Act, as amended, unless the procedures or substantive protections set forth therein shall be deemed to be preempted or superseded by the provisions of any subsequent federal or State law.

Section 16. Franchise Transfer

A.
The Cable System and this Franchise shall not be sold, assigned, transferred, leased or disposed of, either in whole or in part, either by involuntary sale or by voluntary sale, merger or consolidation; nor shall title thereto, either legal or equitable, or any right, interest or property therein pass to or vest in any Person or entity without the prior written consent of the City, which consent shall not be unreasonably withheld.  In the event of a change in control, such consent shall not be deemed to waive any rights of the City to subsequently enforce noncompliance issues relating to this Franchise.


B.
The Grantee shall promptly notify the City of any actual or proposed sale, change in, transfer of or acquisition by any other party of control of the Grantee.  The word “control” as used herein is not limited to majority stock ownership but includes actual working control in whatever manner exercised.  Every change, transfer or acquisition of control of the Grantee shall make this Franchise subject to cancellation unless and until the City shall have consented in writing thereto.


C.
The parties to the sale, transfer or change in control of the Cable System shall make a written request to the City for its approval of a sale or transfer or change in control and furnish all information required by law.


D.
The City shall act on the request within the timeframe permitted by law, provided it has received a complete application with all information required by applicable law.  If the City fails to render a final decision on the request within such timeframe, such request shall be deemed granted unless the requesting party and the City agree to an extension of time.


E.
Within thirty (30) days of any transfer, sale or change in control, if approved or deemed granted by the City, Grantee shall notify the City of such sale or transfer of ownership or change in control.  In case of a sale or transfer of ownership the transferee shall file its written acceptance agreeing to be bound by all of the provisions of this Franchise.  In the event of a change in control, in which the Grantee is not replaced by another entity, the Grantee will continue to be bound by all of the provisions of this Franchise.


F.
In reviewing a request for sale or transfer or change in control, the City may inquire into the legal, technical and financial qualifications of the prospective controlling party or transferee, and Grantee shall assist the City in so inquiring.  The City may condition said sale or transfer or change in control upon such terms and conditions as permitted by applicable law.  Additionally, such Person shall effect changes as promptly as practicable in the operation of the Cable System, if any changes are necessary, to cure any violations or defaults.


G.
Notwithstanding anything to the contrary in this subsection, the prior approval of the City shall not be required for any sale, assignment or transfer of the Franchise or Cable System to an intra-company Affiliate, provided that the Grantee must reasonably notify the City in advance and the Affiliate must have the requisite legal, financial and technical capability and agree in writing to comply with all of the provisions of the Franchise.  Further, Grantee may pledge the assets of the Cable System for the purpose of financing without the consent of the City, provided that such pledge of assets shall not impair or mitigate Grantee’s responsibilities and capabilities to meet all of its obligations under the provisions of this Franchise.

Section 17. Notices

Throughout the term of this Franchise, each party shall maintain and file with the other an address for the service of notices by mail. All notices shall be sent to such respective address, and such notices shall be effective upon the date of mailing.  At the effective date of this Franchise:


The Grantee’s address shall be:


Comcast of California/Colorado/Washington I, Inc.


P.O. Box 3042


Bothell, WA 98041-3042


Attn: Franchising Department


The City’s address shall be:


City of Sultan


319 Main Street


P.O. Box 1199


Sultan, WA  98294-1199


Attention: City Clerk

Section 18. Miscellaneous Provisions
18.1
Discriminatory Practices Prohibited

Throughout the term of this Franchise, Grantee shall fully comply with all equal employment and nondiscrimination provisions of applicable law.

18.2
Cumulative Rights

All rights and remedies given to the City and Grantee by this Franchise shall be in addition to and cumulative with any and all other rights and remedies now or hereafter available to the parties, at law or in equity.  The exercise of one or more rights or remedies shall not be deemed a waiver of the right to exercise any other right or remedy.

18.3
Costs to be Borne by the Grantee

The Grantee shall pay for all costs of publication of this Franchise.

18.4
Attorneys’ Fees

If any action or suit arises in connection with this Franchise (excluding Franchise renewal proceedings), the court shall determine which party shall be entitled to recover reasonable attorneys’ fees, costs and expenses in connection therewith, in addition to such other relief as the court may deem proper.

18.5
Binding Effect

This Franchise shall be binding upon the parties hereto, their permitted successors and assigns.

18.6
Authority to Amend

This Franchise may be amended at any time by written agreement between the parties.

18.7
Venue

The venue for any dispute related to this Franchise shall be in the United States District Court for the Western District of Washington in Seattle or in the Snohomish County Superior Court in Everett.

18.8
Governing Law

The City and Grantee shall be entitled to all rights and be bound by all changes in applicable federal, State and local laws. 
18.9
Captions

The captions and headings of this Franchise are for convenience and reference purposes only and shall not affect in any way the meaning or interpretation of any provisions of this Franchise.

18.10
No Joint Venture

Nothing herein shall be deemed to create a joint venture or principal-agent relationship between the parties and neither party is authorized to, nor shall either party act toward third Persons or the public in any manner that would indicate any such relationship with the other.

18.11
Non-Waiver

The failure of either party at any time to require performance by the other of any provision hereof shall in no way affect the right of the party hereafter to enforce the same, nor shall the waiver by either party of any breach of any provision hereof be taken or held to be a waiver of any succeeding breach of such provision, or as a waiver of the provision itself or any other provision.

18.12
Severability

If any section, subsection, paragraph or provision of this Franchise is determined to be illegal, invalid or unconstitutional by any court or agency of competent jurisdiction, such determination shall have no effect on the validity of any other section, subsection, paragraph or provision of this Franchise, all of which will remain in full force and effect for the term of the Franchise.

18.13
Force Majeure

The Grantee shall not be held in default under, or in noncompliance with, the provisions of this Franchise, nor suffer any enforcement or imposition of damages relating to noncompliance or default, where such noncompliance or alleged defaults occurred or were caused by circumstances reasonably beyond the ability of the Grantee to anticipate and control, including war or riots, acts of terrorism, civil disturbances, earthquakes or other natural catastrophes, labor stoppages or work delays caused by waiting for utility providers to service or monitor their utility poles to which the Grantee’s Cable System is attached, or unavailability of materials.

18.14
Time Limits Strictly Construed

Whenever this Franchise sets forth a time for any act to be performed by the Grantee or the City, such time shall be deemed to be of the essence, and any failure of the Grantee or the City to perform within the allotted time may be considered a breach of this Franchise.

18.15
Entire Agreement

This Franchise represents the entire understanding and agreement between the parties and supersedes all prior oral and written negotiations and agreements between the parties with respect to the subject matter hereof.

18.16
Acceptance

After the passage and approval of this Franchise by Ordinance by the City Council and receipt by Grantee, this Franchise shall be accepted by Grantee by filing with the City its written acceptance of all of the provisions of this Franchise.  If the acceptance is not filed, this Franchise shall then be voidable at the discretion of the City.


IN WITNESS WHEREOF, this Franchise is signed by the City of Sultan, Washington this ____ day of __________, 2008.







CITY OF SULTAN, WASHINGTON







By:







Title:

Attest:

By:





     City Clerk

Approved as to Form:

By:





     City Attorney


Accepted and agreed to this ____ day of __________, 2008.







COMCAST OF CALIFORNIA/COLORADO/







WASHINGTON I, INC.







By:







Its:

Attest:

By:





     Secretary

SULTAN CITY COUNCIL 

AGENDA ITEM COVER SHEET

ITEM NO:  
C 7


DATE: 

 July 24, 2008



SUBJECT:  12-month Extension Request: 


Preliminary Approval


Hammer Planned Unit Development 


Group Four Inc.
CONTACT PERSON: Robert Martin, Community Development Director

ISSUE:  

1. Consider extension of Preliminary Approval of Hammer Planned Unit Development (PUD) for 12 months as provided by Sultan Municipal Code (SMC) 16.10.150(B).

STAFF RECOMMENDATION:  

Staff recommends approval of the requested 12-month extension of preliminary approval.

SUMMARY:  

To continue the permit process for a Planned Unit Development (Chapter 16.10 SMC), an applicant must submit an application for Final Approval within 12 months of Preliminary Approval.  

The applicant, Group Four Inc. is requesting a 12-month extension of that deadline as provided by SMC 16.10.150 B (Attachment A).

ANALYSIS: 

1. Hammer Planned Unit Development was granted preliminary approval by the City Council on August 23, 2007. 

2. SMC 16.10.150 A. provides that an application for final PUD approval must be received within 12 months of preliminary approval.  The deadline for filing final application for this development is August 23, 2008.  Group Four Inc. is requesting an extension to August 23, 2009.

3. The Council may grant the requested extension if:

“… the city council finds that such extension is consistent with the approval criteria required for each project and that no new information or change in circumstances justifies changing the city’s previous preliminary PUD approval.”

4. The Hearing Examiner issued a recommendation for approval to the City Council on August 2, 2007 (Attachment B).

5. Council granted Preliminary Approval of Hammer Preliminary PUD through Resolution No. 07-19 (Attachment C).  This Resolution modified certain of the Hearing Examiner’s conclusions of law and conditions at Page 2 of the Resolution.

6. Staff Review of the Hearing Examiner’s recommendation, and Resolution 07-19, indicates that no substantive changes in circumstances justify changing the preliminary approval granted by the council in this resolution for an extension of one year from August 23, 2008.

7. The record of this proposal includes a Hearing Examiner Order Denying Reconsideration on certain PUD issues raised by the applicant (Dated June 27, 2006).  This is included as “Attachment D”.  This action is accepted as part of the process on this proposal and does not jeopardize the requested extension.

ALTERNATIVES:

1. Do not grant the requested extension.  Based on findings that significant changes in circumstances warrant termination of the preliminary approval, Council can deny the request.  This will require the applicant to submit a new application for preliminary approval if they wish to continue with the project.

2. Grant the requested one-year extension with additional conditions.  Based on findings that changes in circumstances warrant additional or altered conditions of approval, but not termination of the preliminary approval, the council can offer modified conditions of approval.  The applicant would then determine if those conditions are acceptable and that he is interested in continuing with the development.

3. Grant the requested extension under the current preliminary approval without additional conditions.  This will authorize the developer to submit a final application under the conditions of Resolution 07-19, no later than August 23, 2009.

FISCAL IMPACT:


There is no fiscal impact related to an extension if there are no changed conditions that warrant additional conditions on the preliminary approval.

Fiscal impacts of changed conditions of approval would have to be determined once Council made such changes.

RECOMMENDED ACTION:  


Approve the requested 12-month extension.

ATTACHMENTS:

Attachment A: July 9, 2008 Request for Extension, Letter from Group Four Inc.

Attachment B:  Hearing Examiner Recommendation to Council, August 2, 2007.

Attachment C:  Council Resolution No. 07-19, August 23, 2007.

Attachment D:  Order Denying Reconsideration, June 17, 2006.

SULTAN CITY COUNCIL

AGENDA ITEM COVER SHEET

DATE:
July 24, 2008

ITEM #:
Consent C 8

SUBJECT:
Utilty Relief/Adjustments

CONTACT PERSON:
Laura Koenig, Clerk
/Deputy Finance Director

SUMMARY:

The Council Sub-Committee met on July 17, 2008 to review six requests for relief from 

excess utility billing charges and adjustments to billed amounts.  The recommendations are included on the attached report.

RECOMMENDEDATION:

Approve the recommendations of the Council Sub-Committee on request for relief of utility excess charges and for adjustments to billed amounts.

Attachment:   A.  Sub-Committee report and recommendations

UTILITY COMMITTEE MEETING

July 17, 2008

Members Present:  CM Champeaux, CM Davenport-Smith, CM Ron Wiediger 

CM Slawson, Utility Clerk Janice Leonardi & Public Works Director Connie Dun

1) 
Romac Industries – Bob Gilmore


RE:  Requesting relief of excess water charges due to leak = $9,767.72 - DENIED

Customer previously submitted relief request to committee on June 11, 2008, requesting relief of excess water and sewer charges due to leak. Received relief for sewer charges only.  Would like request reviewed, as he is seeking relief of the water charges as well. Committee reiterated that customer should have been more diligent in locating leak, water used could have gone to other utility customers.

2)
Dan Veenhuizen


RE:  Requesting relief of services billed for April/May and late fees = $122.46 - DENIED

4/10/08 customer called, said he was moving out effective 4/15, noted on account. 5/15/08 customer called upset that he was being billed as he thought all services had been suspended. The City does not prorate the base amount, thus the customer owes for April usage. The charges for May in the amount of $59.61 should be credited. Customer is responsible for late fees as April bill was not paid on time. As it is not the City’s policy to prorate, Committee felt customer responsible for April usage bill and late fees, owner responsible for May bill.

3)
Mary Carson-Ford


RE:  Requesting relief of late fees = $10.00 - WITHDRAWN

Customer states she did not receive April bill, therefore payment made late, in turn late fees applied to account. Customer does not have a history of paying late.  However, statement was printed and mailed on 4/02/08. City is not responsible for her not receiving a statement. 

4)
Warren Beatty


RE:  Requesting relief of turn off fee = $50.00 - APPROVED

Customer thought he had payment arrangement set up. His history shows that for the past several months he has consistently been making frequent small payments. His account is now current. Committee felt customer had shown honest effort to make frequent payments on account..

5)
Matt Boyer


RE:  Requesting relief of garbage charges = $412.60 – APPROVED ADJUSTMENT

Customer has had garbage service rate of (2) cans per week for the past year and a half. He has been putting out (1) can per week consistently during this time as he understood he had one can per week garbage service. He just realized that he is being charged for two cans per week. Upon investigation, it was found that a service request was created on 10/16/06 to change garbage service to (1) can per week. During this time the City’s utility billing system was going through a conversion, and this service request did not make it into the new system. Requested Committee approval on adjustment due to large dollar amount, Committee agreed the adjustment is warranted.

UTILITY COMMITTEE MEETING - Continued

6)   Alfred & Beverly Holdt


RE: Requesting relief of excess water charges & late fee = $37.14 – APPROVED ADJUSTMENT

Customer questioning May statement, almost double their normal bill. Previous meter reading was incorrectly entered and excess charges occurred in the next billing cycle. Committee agreed the adjustment is warranted.

SULTAN CITY COUNCIL 

AGENDA ITEM COVER SHEET

ITEM NO:  C-9


DATE:  July 24, 2008



SUBJECT:  Public Hearing on Sultan Crossing Street Vacation Petition



Terra Ex Land Group, Petitioner

CONTACT PERSON:
Robert Martin, Community Development Director

ISSUE:  Set public hearing date for August 14, 2008 as required by RCW 35.79.

STAFF RECOMMENDATION:  
Set public hearing date for August 14, 2008.

SUMMARY: 
The Council set July 10 as the date for a hearing on vacation of a portion of Sultan Basin Road.  Posting as required by state statute was provided.  Due to logistic problems, the hearing not scheduled for Council action.  To conform to state statutes, it is necessary to provide another public notice at least 20 days in advance of the hearing date.

Staff will post the property and provide other notice as required for a hearing on August 14th.

ALTERNATIVES:

4. Hold the public hearing:  The statutory requirement for posting on-site at least 20 days prior to the hearing date has not been met.  Holding the hearing without that requirement would place subsequent action in jeopardy if a challenge is filed based on the statutory notice requirement.  

5. Do not hold the public hearing:  Council could determine to not proceed with the hearing, effectively rejecting the proposed street vacation and any further action on the proposal.  
6. Schedule the hearing for August 14, 2008.

FISCAL IMPACT:

No significant fiscal impact is caused by re-scheduling the hearing date.


RECOMMENDED ACTION:  



Schedule the public hearing for August 14, 2008.

SULTAN CITY COUNCIL

AGENDA ITEM COVER SHEET

DATE:
    July 24, 2008


ITEM #:
 C - 10

SUBJECT:       
Professional Service Contract for Website Development and Email Hosting Services with Iron Goat Networks, LLC    

CONTACT PERSON:  Carole Feldmann,  Executive Assistant


ISSUE:    Authorize the Mayor to sign a 3 year contract with Iron Goat Networks, LLC to provide Website and Email Hosting Services not to exceed $ 15,000.00. 

STAFF RECOMMENDATIONS:  Staff would recommend going forth and signing a professional services contract with Iron Goat Networks which would be a legally binding document and meet State of Washington Auditors requirements. The City and Iron Goat Network currently have an agreement letter: Attachment A

SUMMARY STATEMENT: The City of Sultan has operated without a professional services agreement with Iron Goat Networks for several years and needs to enter into a legally binding agreement for Website and Email Services.

BACKGROUND:
Premier Internet Services originally provided these services several years ago and went out of business.  The former City Administrator and Mayor went through the process of selecting a company to continue services.  Iron Goat Networks was selected. 

The City of Sultan needs a Professional Services Contract for Website and Email Hosting Services.  The City of Sultan has been functioning with a letter from Iron Goat Networks on acceptable procedures for Website Content and Email Services which does not satisfy the State of Washington Auditors requirments for such services, therefore the City is in need of a legally binding contract.  

ALTERNATIVES:     Signing a contract for services with Iron Goat Networks, is the most cost effective solution to the city’s Web Hosting needs, the alternatives would be:

1. Authorize the Mayor to sign a contract with Iron Goat Networks, LLC for Website and Email Hosting Services, they have fulfilled this role for the past several years and given the City a cost effective rate for such services. Changing companies at this point could create disruption in the city’s functions.

          2.   Do not authorize the Mayor to sign the contract and resubmit for Request

For Proposals for Website and Email Services

3. Do not authorize the Mayor to sign and direct staff to areas of concern.

FISCAL IMPACT:  First year costs estimated at $15,000.00
RECOMMENDEDATION: Authorize Mayor to sign contract with Iron Goat Networks, LLC for Web and Email Hosting Services.

MOTION: 

Attachments:   A.    Iron Goat Network Agreement Web Email Services 10/03/07

                        B     Professional Services Contract between City & Iron Goat Networks

                        C    Scope of Work 

Council Action:

Date:

SULTAN CITY COUNCIL

AGENDA ITEM COVER SHEET

ITEM NO: A-1

DATE: July 24,2008

SUBJECT: Resolution 08-22

Denial of Anderson Farm Planned Unit Development (PUD) Subdivision

CONTACT PERSON: Robert Martin, Community Development Director

ISSUE:

1. Consider input received at the closed record hearing including recommendation

of the Hearing Examiner.

2. Consider adoption of Resolution denying proposal.

STAFF RECOMMENDATION:

8taff recommends that the Council uphold the recommendation of the Hearing Examiner.

SUMMARY:

The Hearing Examiner has conducted an open record hearing on the Anderson Farm

PUD. The Examiner found significant non-compliance with the Sultan Municipal Code

(SMC) and has recommended denial of the proposal.

Upon receipt and full consideration of the written record of the Hearing Examiner

proceeding, the City Council has conducted a closed record hearing on the proposal

consisting of comments from the applicant and city staff.

It is necessary for the Council to take final action on the proposal as provided in SMC

16.10.090 (Attachment A). Action takes the form of adoption of a resolution.

ALTERNATIVES:

1. Do not adopt the resolution upholding the Hearing Examiner and denying the

proposal. This would effectively keep the proposal vested and allow the

applicant to proceed with the development.

2. Delay adoption of the resolution directing such action as the council believes

would bring the proposal into conformance with the Sultan Municipal Code.

3. Adopt the resolution upholding the Hearing Examiner and denying the Anderson

Farm PUD Subdivision. This would terminate City action on the proposal and

allow the applicant to appeal the City's final decision if they so choose.

FISCAL IMPACT:

Allowing the development to proceed would result in 26 lots of residential development

in the city, and payment of the appropriate impact mitigation fees as the property

developed.

Denying the development will, in the opinion of staff, preclude significant ongoing

problems associated with a development design that does not meet code standards.

These include transportation, drainage, and facility demands that are not met by the

development.

RECOMMENDED ACTION:

Uphold the Hearing Examiner by adoption of Resolution 08-22.

ATTACHMENTS:

Resolution 08-22

CITY OF SULTAN

Sultan, Washington

RESOLUTION NO. 08-22

A RESOLUTION OF THE CITY OF SULTAN ACCEPTING THE HEARING

EXAMINER'S RECOMMENDATION AND DENYING THE GRANDVIEW INC.

PLANNED UNIT DEVELOPMENT AND SUBDIVISION APPLICATION FOR A

26 LOT PLANNED UNIT DEVELOPMENT (ANDERSON FARMS)

WHEREAS Grandview Inc. filed an initial application for approval ofAnderson Farms,

a 26-10t Planned Unit Development (PUD) subdivision for single-family development;

WHEREAS an open record hearing occurred before the City's Hearing Examiner on

May 6, 2008;

WHEREAS the Hearing Examiner's Findings of Fact and Conclusions ofLaw dated

May 16, 2008, found that the proposed PUD Subdivision proposal had substantial and

serious nonconformance with the Sultan Municipal Code;

WHEREAS based on the Findings of Fact and Conclusions of Law resulting from the

testimony and evidence submitted at the open record hearing, and the Examiner's site

view, the Sultan Hearing Examiner recommends that the Sultan City Council DENY the

proposed PUD Subdivision

NOW, THEREFORE:

A. The City Council accepts the Recommendation ofthe Hearing Examiner dated

May 16, 2008, including the Findings of Fact and Conclusions ofLaw therein.

B. The Anderson Farms Planned Unit Development is hereby denied.

1

PASSED BY THE Sultan City Council and APPROVED by the Mayor this__day

of 2008.

CITY OF SULTAN

SULTAN CITY COUNCIL

AGENDA ITEM COVER SHEET

ITEM NO:
A-2
DATE:

July 24, 2008
SUBJECT:

Water /Sewer Comprehensive Plans - Non-Project SEPA 

CONTACT PERSON:
Robert Martin, Community Development Director


Deborah Knight, City Administrator
ISSUE:

The issue before the City Council is to review the Water System Plan Amendment No 2 (Attachment A) and General Sewer Plan Amendment No 2 (Attachment B) prior to the SEPA Responsible Official issuing a non-project SEPA threshold determination under the State Environmental Policy Act (SEPA).
Issuing a SEPA threshold determination is an administrative function performed by the SEPA Responsible Official and is not the role of the Council.  This presentation is intended only to educate Council and the public.

STAFF RECOMMENDATION:

Review the Water System Plan Amendment No 2 and General Sewer Plan Amendment No 2. prior to the SEPA Responsible Official reviewing the SEPA checklist and issuing a SEPA threshold determination.
SUMMARY:

On July 10, 2008 City Staff and consultant, John Wilson with BHC discussed the specifics of each plan amendment and answered Council’s questions regarding proposed changes.  
Environmental review under the State Environmental Policy Act (SEPA) is required for any proposal which involves a government "action," as defined in the SEPA Rules (WAC 197-11-704), and is not categorically exempt (WAC 197-11-800 through 890). 
Non-project actions involve decisions on policies, plans, or programs, such as the adoption of a comprehensive plan, development regulations, or amendments to the city’s water and sewer plans.

The City’s SEPA Responsible Official (Community Development Director, Bob Martin) will review the SEPA checklist and make the threshold determination.
The threshold determination process is the process used to evaluate the environmental consequences of a proposal and determine whether the proposal is likely to have any "significant adverse environmental impact." This determination is made by the lead agency (City) and is documented in either a determination of non-significance (DNS), or a determination of significance (DS) and subsequent preparation of an environmental impact statement (EIS).
The City is required to give notice under WAC 197-11-510. Notice of the determination and environmental checklist is sent to agencies with jurisdiction, the department of ecology, and affected tribes, and each local agency or political subdivision whose public services would be changed as a result of implementation of the proposal. There will be a fourteen (14) day public comment period under SEPA.
Following closure of the comment period, the City will evaluate and may respond to comments. No formal response to comments is required for a determination of non-significance (DNS).   Response to public comment on the proposed Water and Sewer Plan Amendments may be coordinated with the 2008 Revisions to the 2004 Comprehensive Plan.  
DISCUSSION:
Two documents are being presented for Council’s review General Sewer Plan Amendment No 2 (Attachment A) and Water System Plan Amendment No 2 (Attachment B).  Council will be asked to adopt these amendments on July 24, 2008.  
The amendments are prompted by revisions to the City’s Capital Facilities Plan and Comprehensive Plan, currently under public review.  

The Growth Management Hearings Board has found that Sultan’s 2004 Capital Facilities Plan was not adequate to demonstrate that anticipated future growth could be accommodated by improved infrastructure, including its sewer and water systems.  
Revisions to the Comprehensive Plan have been prepared to correct this deficiency.  Adoption of the updated Comprehensive Plan and Capital Facilities Plan in September 2008 are designed meet the requirements of the Growth Management Act, and ensure that the impacts of growth as projected in 2004 will be properly mitigated by a well-planned infrastructure system.  

The documents being presented to Council include amendments to the General Sewer Plan and Water System Plan to be consistent with the revisions proposed to the Comprehensive Plan.  Each plan amendment includes:

· 2008 revisions to population, employment and land use assumptions; 
· New or revised goals and policies; 

· Updated maps

· Capital improvement plan and financing strategy.

What’s Changed

During the planning horizon, sewer service will be available to all properties in the City and in the City’s urban growth area.  Property owners with functioning septic systems may be allowed to pay a hook up fee for utilities extended past their properties without having to connect.  These owners may be required to sign annexation or non-protest ULID agreements; and may be required to abandon their septic systems when new construction occurs on their property.

Design criteria have been revised to better reflect the standards to be used by the City in designing water and sewer improvements.  For the water utility, the water distribution system will be designed to deliver a fire flow of 1,000 gallons per minute (GPM) at fire hydrants in residential areas, and 1,500 GPM in non-residential areas.  

For the sewer system, the sewerage piping system will be designed to contain all flow projected to enter the sewer system during a 10-year, 24-hour, storm event; and peak hour flow will be contained within the pipes as flowing full without surcharging flow up into manholes.
Water service provided within the Urban Growth Area (UGA), plus the current water residents already connected that are outside the UGA.

Fire flow standard set at minimum requirement of 1,000GPM for residential and 1,500 GPM for non-residential properties.

Require connection to sewer when new lines are laid and related financing when lines are extended. Residents are not required to connect to existing lines unless septic tanks fail or the property is redeveloped.

Alternative sewer collections systems were allowed, but do not prefer grinder pumps, .  although the board wants to keep in mind cost benefit.

Code revisions are being proposed to clarify when and how property owners will be expected to pay fair-share costs for extension of the planned sewer and water systems.  

Key changes, as summarized in the Draft Comprehensive Plan revision, are as follows:

Water Utility:

1. A defined water service area has been identified for the City and water service will not be provided to properties outside that boundary.

2. Property owners within the water service area desiring water service from the City will be required to annex into the City.

3. Standards for fire flow rates have been reduced to levels established by the National Fire Code, which may mean that a lower, but still safe rate of water flow may be available to fight fires at some properties.

4. Fire walls and fire sprinklers will be required in some non-residential structures at property owner expense.

5. New development will pay to construct a new Northeast Reservoir within the next decade, either as a condition of plat approval or through General Facilities Charges.

6. Property owners with existing private wells desiring to connect to the City water system and retain their private well for irrigation will be required to keep the private well irrigation system physically separate from the City water system as a backflow prevention valve will not be an accepted separation.

7. Reclaimed water from the wastewater treatment facility may become available to some customers for irrigation use or other non-potable purposes in lieu of potable water from the City water system.

Sewer Utility:

1. Sewer service will be made available to all properties within the urban growth area and all properties that develop or redevelop within the UGA will be required to connect to the City sewer system as new on-site sewage systems will not be allowed.

2. Projected population to be served by City sewers will increase to 11,119 people by 2025 and require increased wastewater treatment capacity to be provided by a membrane bioreactor process that will be paid for by new development through increased capital facilities charges as defined by the recent sewer rate study.

3. New sewer extensions may require some property owners to participate in utility local improvement districts.

4. Extension of sewer mains past existing properties now served by on-site sewage systems will require the property owners to pay for the benefit conferred by the sewer but will not require actual connection unless the on-site system fails, the structure is remodeled, the property is sold, or it changes ownership.

5. Reclaimed water from the wastewater treatment facility may become available to some customers for irrigation use or other non-potable purposes in lieu of potable water from the City water system.

6. Sewer extensions to some properties will be served through new local sewage pump stations, which will be built in the local neighborhood resulting in some minor noise and visible appurtenances.

ALTERNATIVES:
1. Review the Water System Plan Amendment No 2 and General Sewer Plan Amendment No 2. prior to the SEPA Responsible Official reviewing the SEPA checklist and issuing a SEPA threshold determination.

2. Review the Water System Plan Amendment No 2 and General Sewer Plan Amendment No 2 and direct staff to areas of concern.  
RECOMMENDED ACTION:  


Review the Water System Plan Amendment No 2 and General Sewer Plan Amendment No 2. prior to the SEPA Responsible Official reviewing the SEPA checklist and issuing a SEPA threshold determination.
ATTACHMENTS

Attachment A – Water System Plan Amendment No. 2

Attachment B – General Sewer Plan Amendment No. 2

Attachment C – FAQ Non-Project SEPA Determination
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Water System Plan

AMENDMENT NO 2
July 2008 Draft
Prepared By

BHC Consultants LLC

720 Third Avenue

Seattle, WA 98104

John C Wilson PE

Project Manager
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John C Wilson PE
City of Sultan

WATER SYSTEM PLAN

AMENDMENT NO 2
July 2008 Draft
Purpose

The Growth Management Hearings Board identified a significant GMA compliance issue in that the City’s planning for capital facilities was not adequate to demonstrate that anticipated future growth could be accommodated.  An update to the Comprehensive Plan has been prepared to correct this deficiency.  Projections outlined in the 2004 Plan and EIS have been changed substantially, as have the capital cost estimates.  Adoption of the revised Comprehensive Plan and Capital Facilities Plan in late 2008 will meet the mandates of the Hearings Board, and ensure that the impacts of growth as projected in 2004 will be properly mitigated by a well-planned infrastructure system.  

This Amendment No 1 to the Water System Plan for the City documents how the water system will be upgraded to be consistent with the Comprehensive Plan.

Growth Management Boundary

The growth management boundary as shown in Figure W-1 has been revised to reflect the current assignment to the City of Sultan by Snohomish County.  The current boundary reflects a modest change from the 2004 boundary.

Some changes have also been made to the land use planning for the City, though these did not result in significantly different development densities than were used in the previous sewer planning efforts.

The City water system planning is conducted in compliance with the North Snohomish County Coordinated Water System Plan as updated and amended.  In particular, the City coordinates water system planning as needed with the adjacent water purveyors including the City of Everett, Snohomish County PUD, Highland Water District, and Startup Water Association.

The City currently serves two customers south of US-2 and west of the Sultan River that are outside the city limit and outside the Urban Growth Area as shown on Figure W-1.  Water service to this area will continue; however the City will not extend water service into other areas that are not within the UGA.

Background

Lake 16 remains the primary source for the existing water supply to the City.  The City filed in 1974 a water right claim for 2.88 million gallons per day (MGD) but does not yet have a formal water right.  The City updated this claim in 1991 and the Department of Ecology stated by letter of November 3, 1993, that the claim held potential for becoming vested.  The actual measured capacity from Lake 16 through the 11,800 feet of transmission piping is 1.36 MGD.

The City executed a Water Supply Contract with the City of Everett on 30 June 1999 for Pipeline 5 as a supplemental source of water supply for a Maximum Day Demand in 2025 of 2.91 MGD of treated water.  The pipeline built to implement this Contract has a gravity flow capacity of 3.84 MGD; and more when the City of Everett activates pumping into Pipeline 5.  This capacity is shared with the Snohomish County PUD however; so the City of Sultan share is 2.56 MGD.

The City also has two wells rated at 300 gallons per minute (GPM) each located north of the Centennial Park.  These wells draw from the Sultan River aquifer; however the water quality does not meet drinking water standards and is currently used only for irrigation. Neither well has been able to actually produce 300 GPM within the past decade.

Sultan’s water filtration plant has a capacity of about 1.36 MGD over 24 hours. 

The City currently operates two water storage tanks on the same site as the water filtration plant.  The first tank was built in 1978 with a capacity of 1,080,000 gallons.  The second tank was completed in 2000 with a capacity of 1,500,000 gallons. 

The City water distribution system totals about 25.5 miles of pipe.  About 20 percent of the system is asbestos cement.  About 12 percent of the system is 4-inch diameter pipe, mostly in the downtown area.  The existing water distribution system is shown on Figure W-2 and an inventory of the system is summarized in Table 1.

Table 1

Inventory of Water Distribution System Piping (2005)

	Pipe Diameter

In inches
	Pipe Footage by Material
	Total

Footage

	
	Asbestos Cement
	PVC
	Ductile Iron
	

	4
	11,800
	
	4,100
	15,900

	6
	14,000
	1,900
	11,540
	27,440

	8
	2,400
	500
	51,630
	54,530

	10
	
	
	16,850
	16,850

	12
	
	
	14,850
	14,850

	14
	
	
	5,300
	5,300

	Total
	28,200
	2,400
	104,270
	134,870


The northeast portion of the City distribution system can not be adequately supplied by gravity from the water surface elevation in the water storage tanks.  A booster pump station serves this area as a high pressure zone as summarized in Table 2.

Table 2

Booster Pump Station Equipment

	Pump Description
	Gallons per Minute
	Horsepower

	Service pumps (two)
	100
	10

	High service pump
	200
	15

	Fire pump (& backwash)
	2,000
	100


The fire pump is also used to backwash the filters in the water treatment plant.

Goal and Policies

Maintain and enhance the development and operation of a quality water supply and distribution system that will meet the needs of Sultan's present and future urban service area through implementing the following policies:
1.
Provide potable water throughout the service area for consumption and fire protection purposes to Sultan residents and parties who agree to annex in exchange for service. 
2.
Construct additional storage facilities at locations that will provide sufficient reserves and maintain line pressure for consumption and fire protection purposes.
3.
Provide distribution loops that are capable of providing adequate fire flow and pressure requirements throughout the Sultan service area.  Maintain fire hydrant distributions and other standards appropriate to the highest public fire protection ratings.
4.
Work with Snohomish County, Washington State Department of Ecology, and other public agencies to correct failed septic system problems within the city limits, the urban growth area, and rural areas surrounding the Sultan urban service area to reduce possible contamination of the groundwater reserve and aquifer.
5.
Encourage property owners of developed parcels currently served by a private well and within the UGA to connect to the City water system and to transfer their water right to the City.  These water rights, together with the rights already possessed by the City for irrigation wells, will be assembled for possible future water supply needs, even should treatment of the groundwater be required.  

Where wells remain private for irrigation use, the irrigation system shall remain separate from the City water system and no new backflow prevention valves will be allowed.  Existing backflow prevention valves for irrigation systems of existing customers using City water can remain subject to annual inspection.

6.
Consider additional incentives for water conservation, surcharge for service outside the city limits, acquisition of groundwater rights, new sources of employment, and other water programs with cost implications.  The City currently has a rate structure defining the methodology for monthly service charge, capital facilities charges, service connection and meter cost, and various other fees related to operation and maintenance of the water system.  A differential exists between residential and non-residential customers, as well as for low-income and elderly.  

Design Standards

Standards for water system facilities are defined by WAC 246-290-100 and the ‘Water System Design Manual’ published by the Washington State Department of Health.  State Health also issues requirements for water quality and monitoring to ensure compliance with federal drinking water standards.  Planning, design, construction, operations, and maintenance for the City water system is conducted in accordance with these standards, plus the following:
· The ‘Water System Design Manual’ specifies that the minimum operating pressure is the water distribution system shall not fall below 30 pounds per square inch (PSI) at the water meter, which is normally at the right-of-way line for the served property, and not less than 20 PSI under fire flow conditions.

· The City has established the minimum fire flow standard as 1,000 GPM for residential areas and 1,500 GPM for non-residential development in accordance with the National Fire Code.  Non-residential construction must also comply with the Fire Code requirements for dividing structures into fire areas according to the class of building construction and providing fire sprinklers.

Lake 16 will remain the primary water source of supply for the City.  The connection to the City of Everett Pipeline 5 will provide a supplemental source for peak day demands that exceed the Lake 16 capacity.  However, the City recognizes that the Contract with Everett encourages Sultan to manage withdrawals from Pipeline 5 so that peak withdrawal does not exceed 3 times the average withdrawal.  Accordingly, average withdrawals will be managed using the storage capacity available in the City water tanks so the withdrawal from Pipeline 5 does not exceed the Contract ratio of peak at 3 times average.

Population Projections

The Puget Sound Regional Council expects the Skykomish Valley area will eventually support 17,026 persons by the year 2010, 20,549 persons by the year 2020, and 23,977 persons by the year 2030.  The projected Sultan population of 11,119
 in 2025 would represent about half of these residents.

By the year 2012, the County’s Buildable Lands Report (BLR) expects approximately 7,300 persons will reside in the UGA of which 90% will reside in city limits. The BLR further expects the current UGA will eventually support a population of 11,119 persons at build-out in 2025.  It is assumed that the entire UGA will be incorporated into the City by that time.  This is an official population estimate and is used by the City for its growth and capital facilities planning.

In 2006, there were approximately 1,010 jobs located in Sultan.  Snohomish County’s Buildable Lands Report and the City’s Comprehensive Plan estimate an increase to 2,000 jobs in Sultan by 2025.  These projections are summarized in Table 3.
Table 3
Population and Development Projections

	Parameter
	2005
	2006
	2007
	2010
	2012
	2014
	2025

	City Population
	4,225
	4,440
	4,530
	5,874
	6,570
	7,386
	11,119

	UGA Population
	
	4,785
	
	6,066
	7,300
	8,028
	11,119

	City Housing Units
	
	1,713
	1,739
	2,066
	2,505
	2,920
	4,464

	Parameter
	2005
	2006
	2007
	2010
	2012
	2014
	2025

	Average Household Size
	2.78
	2.78
	2.74
	2.71
	2.68
	2.66
	2.62

	Housing Vacancy Rate
	5.00%
	5.00%
	5.00%
	5.00%
	5.00%
	5.00%
	5.00%

	Employment
	
	1,010
	
	
	
	
	2,000

	UGA Area in Acres
	
	
	2,304
	
	
	
	2,304

	Buildable
	
	
	954
	
	
	
	954

	Unbuildable
	
	
	1,350
	
	
	
	1,350


Water Demand Projections

The existing water supply and demand parameters have been computed in gallons per day from the flows recorded for 2007 as reported by the City are summarized in Table 4.

Table 4

2007 Water Supply and Demand Parameters

	Parameter
	Average GPD
	Percent 

	Water Produced from Lake 16
	487,000
	95.5

	Water Purchased from Everett
	23,000
	4.5

	Total Average Day Water
	510,000
	100

	Filter Backwash
	46,000
	9.0

	Residential Billings
	239,000
	46.9

	Non-Residential Billings
	165,000
	32.4

	Water Lost
	60,000
	11.7


Unit water consumption for 2007 as derived from Table 4 can be summarized as follows:


Residential 

= 239,000 GPD / 4,530 people = 52.8 GPD per person


Non-Residential
= 165,000 GPD / 1,010 employees = 163 GPD / employee

Peak day water demand in 2007 was 1,023,000 GPD through the filter plant on July 12th, which is a peak factor of about 2.1 x average day demand.  However, 2006 experienced a peak day of 1,134,000 GPD on August 7th, which was a peak day factor of about 2.2 x the 2006 average day demand.

Water conservation activities are projected to reduce water demands per employee; however, residential water demands may increase as new home are built with more water-using appliances.  Table 5 summarizes the projected 2025 population to be served by the water system and the projected employment to project the future water demand for that year.
Table 5
Projected 2025 Water Demands
	Parameter
	Quantity
	Unit GPD
	Total GPD

	Population
	11,119
	55
	612,000

	Employment
	2,000
	130
	260,000

	Backwash
	8 %
	---
	86,000

	Water Lost
	11 %
	---
	118,000

	Average Day Demand
	
	
	1,076,000


Peak day demand in 2025 is projected to decline to about 2.0 x average day demand to about 2,150,000 GPD.  The increase in average day demand will create more days when Lake 16 can not meet the demand so water purchase from the City of Everett is projected to increase to an average of about 30 percent or about 320,000 GPD.
Projected Needs Through 2025

Improvements to the water distribution piping system fall into categories as described below:

· New Streets listed in the Transportation Improvement Program (TIP) will have a water main at least 8-inch diameter.

· Reconstructed Streets listed in the TIP will have a water main at least 8-inch in diameter, unless an adequate water main is already in place.

· Main Extensions in streets within UGA but not included in the TIP list will have a water main at least 8-inches in diameter.
· Replacement Pipes at least 8-inch diameter are needed in several locations where the existing water main is under sized, of obsolete material, or otherwise defective.

Table 6 summarizes the water mains to be installed concurrently with street improvements listed in the Transportation Improvement Program.  Construction costs include only the water facilities with crushed backfill.  The street and surface improvements are in the TIP.

Table 6
Water Improvements Included with Transportation Improvements

	TIP No
	Project Description
	Diameter
	Feet of Pipe
	Construction

 Cost
	Project 

Cost

	T-24
	New collector (339th SE - Sultan Basin Rd)
	8
	5,400
	$648,000
	$907,000

	T-25
	Foundry Road (Cascade View - railroad)
	8
	1,400
	$168,000
	$235,000

	T-26
	New collector (339th SE - Sultan Basin Rd)
	8
	5,800
	$696,000
	$974,000

	T-27
	Extend E Main St to 149th St SE
	8
	500
	$60,000
	$84,000

	T-28
	Emergency access (BNSF and Skykomish R)
	8
	1,300
	$156,000
	$218,000

	T-29
	Extend Kessler Dr. (Bryant Rd. - 124th St)
	8
	2,700
	$324,000
	$454,000

	T-31a
	New north-south arterial (US-2 - 124th St)
	8
	8,800
	$1,056,000
	$1,478,000

	T-31c
	330 Ave SE just north of US-2
	8
	700
	$84,000
	$118,000

	T-32a
	Rice Rd /339th (132nd to UGA boundary)
	8
	1,400
	$168,000
	$235,000

	T-32b
	Extend Rice Rd /339th (UGA - 124th)
	8
	1,300
	$156,000
	$218,000

	T-33
	New arterial (Old Owen - Sportmans Park)
	8
	2,000
	$240,000
	$336,000

	T-35
	Cascade View Dr (US-2 - 331st) 
	8
	1,600
	$192,000
	$269,000

	T-36
	138th St (Sultan Basin Rd - 339th Ave SE)
	14 exists
	0
	$0
	$0

	T-38
	1st St (High Ave to Trout Farm Rd)
	8
	4,700
	$564,000
	$790,000

	T-41
	339th Ave (Sultan Startup Rd - 132nd St)
	8
	1,900
	$228,000
	$319,000

	TIP No
	Project Description
	Diameter
	Feet of Pipe
	Construction

 Cost
	Project 

Cost

	T-42
	Sultan Basin Rd (138th - 124th St)
	12 exists
	0
	$0
	$0

	T-43
	Walburn Road (11th St - Sultan Basin Rd)
	8
	1,700
	$204,000
	$286,000

	T-44
	Extend Pine St (9th - Walburn)
	8 *
	1,300
	$156,000
	$218,000

	T-45
	Alder St (4th - 8th St)
	8
	2,700
	$324,000
	$454,000

	T-47
	Trout Farm Rd (307th - 125th)
	8 *
	2,500
	$300,000
	$420,000

	T-48
	Gohr Road (1st St - 132nd SE)
	8 exists
	0
	$0
	$0

	T-49
	Gohr Road (132nd Ave - about 128th)
	8
	2,100
	$252,000
	$353,000

	T-51
	3rd Street (Main - High)
	8
	2,500
	$300,000
	$420,000

	T-57
	132nd St. (Sultan Basin - Trout Farm Rd)
	8
	6,600
	$792,000
	$1,109,000

	T-58
	132nd St SE (Rice - Sultan Basin Rd)
	8
	5,300
	$636,000
	$890,000

	T-61
	6th Street (Main - Birch)
	8
	700
	$84,000
	$118,000

	T-62
	124th Street (Sultan Basin Rd - water plant)
	12 exists
	0
	$0
	$0

	T-65
	124th Street (water plant - Trout Farm Rd) 
	8
	2,500
	$300,000
	$420,000

	 
	Subtotal
	 
	67,400
	$8,088,000
	$11,323,000


Note:
* indicates some 8-inch pipe exists for part of the length required

Table 7 shows existing water mains to be replaced by 2025 that are not included in the TIP.  Construction costs therefore include street patching.

Table 7
Water Main Replacements

	Project 
	Project Description
	Diameter
	Feet of Pipe
	Construction Cost
	Project Cost

	R-1
	307th Street (Trout Farm Rd - 124th)
	8
	1,600
	$384,000
	$538,000

	R-2
	along US-2 (Marcus and Old Owen)
	8
	1,900
	$456,000
	$638,000

	R-3
	along US-2 (Main St and Foundry Dr)
	8
	6,300
	$1,512,000
	$2,118,000

	R-4
	in Sultan Basin Rd and US-2 
	8
	3,500
	$840,000
	$1,176,000

	R-5
	3rd Street (Main - High St)
	8
	2,700
	$648,000
	$907,000

	R-6
	Date Street (3rd Street - 8th Street)
	8
	2,000
	$480,000
	$672,000

	R-7
	Sultan River Crossing
	12
	600
	$500,000
	$600,000

	R-8
	Sultan Basin Rd PRV Station
	---
	---
	$30,000
	$50,000

	 
	Subtotal
	 
	18,600
	$4,850,000
	$6,699,000


Table 8 summarizes new water mains to be installed by 2025 in locations not part of the TIP for 2025.  These new City water mains will be installed in existing street rights-of-way and costs include patching of the existing street but not upgrading the street to any higher standard.

Table 8
New Water Main Extensions

	Project 
	Project Description
	Diameter
	Feet of Pipe
	Construction Cost
	Project Cost

	N-1
	6th/7th Street (Alder - Date St)
	8
	900
	$216,000
	$302,000

	N-2
	8th Street (140th - high school loop)
	8
	1,200
	$288,000
	$403,000

	N-3
	Sultan Basin Rd to new water tank
	8
	2,800
	$672,000
	$941,000

	N-4
	Trout Farm Rd (125th St - end)
	8
	1,900
	$456,000
	$638,000

	N-5
	SR-2 (extend to connect)
	8
	600
	$160,000
	$224,000

	 
	Subtotal
	 
	7,400
	$1,336,000
	$2,508,000


A new water storage tank is needed for the northeast area to provide adequate operating pressure in the distribution system and residential fire protection.  This tank will be located north along Sultan Basin Road on high ground to the east, and outside the current UGA.  Tank volume will be at least 70,000 gallon.

In addition to the new Northeast Tank and the water main improvements listed in Tables W-3, 4, and 5 several other capital projects need to be included in the Needs Assessment as summarized below:

· New Pressure Reducing Valve Vaults (four each)

· Water System Plan Update 2014 (six years after 2008 Amendment)

· Water System Plan Update 2023

· Lake 16 Watershed Upgrades (undefined, though some improvements should be anticipated)

· Water Treatment Plant Upgrades (undefined, though added requirements can be anticipated)

Table 9 summarizes the water facilities needed by 2025 and estimated costs.

Table 9
Needed Water Facilities by 2025

	Improvement Category
	Quantity
	Construction Cost
	Project Cost

	Water TIP Improvements
	67,400 feet
	$ 8,088,000
	$ 11,323,000

	Water Main Replacements
	18,600 feet
	$ 4,850,000
	$ 6,699,000

	New Water Main Extensions
	7,400 feet
	$ 1,336,000
	$ 2,508,000

	Northeast Water Tank
	70,000 gallons
	$ 200,000
	$ 300,000

	Pressure Reducing Stations
	4 each
	$ 100,000
	$ 150,000

	Water System Plan – 2014
	----
	----
	$ 100,000

	Water System Plan – 2024 
	----
	----
	$ 100,000

	Lake 16 Watershed Upgrade
	to be defined
	$ 200,000
	$ 300,000

	Water Treatment Upgrade
	to be defined
	$ 500,000
	$ 700,000

	Total
	
	$ 15,274,000
	$ 22,180,000


All costs shown in the above tables are shown in 2007 dollars as none of the construction projects have been assigned an implementation date.

Six-Year Capital Improvement Program

In addition to the Project in Progress during 2007, the projects required during the initial six years of 2009 through 2014 are summarized in Table 10 as the capital Improvement Program (CIP).

Table 10
Six-Year Capital Improvement Program

Estimated Project Costs in $ Thousands

	Project
	2009
	2010
	2011
	2012
	2013
	2014
	Total

	Sultan Basin Rd PRV
	100
	
	
	
	
	
	100

	Sultan River Crossing
	25
	50
	425
	
	
	
	500

	Alder Street
	
	54
	400
	
	
	
	454

	East Main Street
	
	
	50
	200
	
	
	250

	132nd Street
	
	
	20
	70
	800
	
	890

	Rice Road
	
	
	
	19
	60
	240
	319

	Northeast Reservoir
	
	
	
	
	100
	50
	150

	NE Reservoir Pipeline
	
	
	
	
	
	75
	75

	Totals
	125
	104
	895
	289
	960
	365
	2,738


Figure W-4 locates the projects included in the Six-Year CIP.

Financial projections indicate that the existing City water rate structure will be adequate to generate most of the revenue needed to implement the six-year CIP, assuming that the projected growth actually occurs.  Table 11 summarizes these financial assumptions.

Table 11
Six Year Water Capital Improvement Revenue

Estimated Revenue on $ Thousands

	Projects
	GFC
	Grant
	Debt
	Contributions
	Totals

	Sultan Basin Rd PRV
	100
	
	
	
	100

	Sultan River Crossing
	500
	
	
	
	500

	Alder Street
	454
	
	
	
	454

	East Main Street
	250
	
	
	
	250

	132nd Street
	
	
	
	890
	890

	Rice Road
	
	
	
	319
	319

	Northeast Reservoir
	150
	
	
	
	150

	NE Reservoir Pipe
	75
	
	
	
	75

	Totals
	1,529
	
	
	1,209
	2,738


It is possible that growth will not occur as projected, of course.  In that case the water improvements will not be needed and the projects may be delayed until the need does exist and funding becomes available.
Existing Water Rates

A progressive water rate structure has been used by the City for years.  Table 12 summarizes an excerpt from the current water rates, which include 600 cubic feet (CF) in the base rate.

Table 12

Current Monthly Water Rates

	Customer Class
	2007 Rate
	2008 Rate

	Single Family – Base Rate
	$24.25
	$25.25

	Volume Rate / 100 CF 
	$2.20
	$2.28

	Commercial – Base Rates
	
	

	¾-inch meter
	$26.25
	$27.25

	1-inch meter
	$36.75
	$38.15

	1-1/2-inch meter
	$47.25
	$49.05

	Volume Rate / 100 CF
	$2.20
	$2.28


Additional rates exist for larger water meter sizes, and a discount rate is available for low-income senior citizens at about 50 percent of the regular residential rate.  Water customers outside of the city limits pay a 50 percent surcharge.

The current water capital facilities charge is $5,254 per ERU.

Financial Implications

The total estimated project cost for providing water service to all parcels within the GMA and the water service area to be consistent with the Comprehensive Plan is about $22,180,000 plus and additional $1,263,000 of work in progress for a total of $23,443,000.  Several strategic considerations are relevant to the financial implications in funding the water system improvements as outlined below:
· About $15.48 million in water system project needs are identified as needed to support development projected through the year 2025.
· About $7.96 million in water main replacements or work in progress has also been identified.

Basic Needs for the water utility have been defined as the improvements necessary to maintain the established level of service for existing water customers within the present city limits and water service area as summarized below:
· $2.2 million may become available from the existing system development charge (with some adjustment for future construction)
· Most of the remaining $1.7 million can be raised by reasonable and appropriate contributions from benefiting property owners with the remainder paid through rates by existing customers

A rate study should consider the improvements that need to be built in the near future and verify adequate funding will be available through near term rate adjustments.

Additional improvements defined as ‘Necessary for Development’ throughout the UGA over the longer term are summarized below:

· $9.6 million is suitable for financing by property owners or developers

· Another $1.2 million could be funded from street projects not directly dependent on developer financing instead of the water rate structure

· The remainder would be funded through water rates or increased general facilities charges
Table 13 summarizes the above described financial strategy for the water utility.

Table 13
Water System Funding Strategy

Finances Shown in $ thousands

	Project Classes 
	GFC
	Rates
	Property Owners
	Total

	Basic Needs
	
	
	
	

	   Projects in Progress
	1,263
	
	
	1,263

	   Replace Existing Facilities
	
	600
	
	600

	   New Facilities
	862
	
	1,176
	2,038

	Subtotals
	2,125
	600
	1,176
	3,901

	Necessary for Development
	
	
	
	

	   Replace Existing Facilities
	3,328
	3,712
	
	7,040

	   Water Main Extensions
	2,451
	
	9,642
	12,093

	   Other Projects
	1,350
	
	
	1,350

	Subtotals
	7,129
	3,712
	9,642
	20,483

	Totals
	9,254
	4,312
	10,818
	24,384


Table 12 indicates that the revenue that may be generated by the existing water GFC rate may be adequate to fund the water main extensions and other new facilities when contributions from property owners and developers are included.  However, needed replacements of existing facilities may not be adequately funded through existing rates and a rate increase may be needed.

Water main extensions and other new facilities are largely dependent on the expected developments actually occurring and on the schedule expected.  Until those projections are validated by events, it is prudent for the City to adjust water rates in accordance with the CIP needs.
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AMENDMENT NO 2
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Purpose

The Growth Management Hearings Board identified a significant GMA compliance issue in that the City’s planning for capital facilities was not adequate to demonstrate that anticipated future growth could be accommodated.  An update to the Comprehensive Plan has been prepared to correct this deficiency.  Projections outlined in the 2004 Plan and EIS have been changed substantially, as have the capital cost estimates.  Adoption of the revised Comprehensive Plan and Capital Facilities Plan in late 2008 will meet the mandates of the Hearings Board, and ensure that the impacts of growth as projected in 2004 will be properly mitigated by a well-planned infrastructure system.  

This Amendment No 2 to the General Sewer Plan for the City documents how the sewer system will be upgraded to be consistent with the Comprehensive Plan.

Background

Figure S-1 shows the City sewer system as it existed in 2007.

Interceptor sewers are the principal pipes in the wastewater system.  These pipes collect flow from the collector sewer mains.  Sewer interceptors are summarized in Table 1.

Table 1

Sewer Interceptor System

	Location
	Size (in)
	Length (ft)
	Material
	Year
	Slope (ft/ft)
	Capacity (GPD)

	Main Street
	18

15

8
	750

4300

820
	PVC

PVC

PVC
	1989

1989

2001
	0.0022

0.0022

0.0040
	3,100,000

2,800,000

490,000

	1st Street
	12
	2,450
	PVC
	2005
	0.0022
	1,050,000

	4th Street
	10

8
	1350

2950
	VC
concrete
	1969

1969
	0.0022

0.0040
	650,000

490,000

	8th Street
	12
	330
	PVC
	1987
	0.0097
	2,200,000

	SR 2 West
	12
	2450
	concrete
	1969
	0.0022
	1,050,000

	Sultan Basin
	15

12

12
	1100

1350

3500
	PVC

PVC

PVC
	1999

1998

1999
	0.0097

0.0110

0.0022
	1,300,000

2,400,000

1,050,000

	Wagley’s Creek
	15

16

15

8
	2650

400

3750

2200
	PVC

DI

PVC

PVC
	2001

2001

2001

2001
	0.0018

0.0030

0.0026

0.0039
	1,700,000

2,500,000

2,000,000

480,000

	Total Footage
	
	30,350
	
	
	
	


In addition to the Sewer Interceptor System shown in Table 1, the system has about 40,000 feet of collector sewers.  Almost all collector sewers are 8-inch diameter pipe of varying age and material.

The existing sewer system has only one pump station, which is located in the Sultan River Park.  Most of the existing service area drains through this pump station, which also acts as the influent pump station for the wastewater treatment facility.  The pump station has two 1,500 gallons per minute (GPM) pumps with 35 horsepower motors, which is a capacity of about 2.16 million gallons per day (MGD) each.  The maximum existing capacity with both pumps operating is about 3.2 MGD.  Inverts for both the First Street and the Main Street interceptors are more than 20 feet below street grade as they approach the pump station.

The 10-inch force main extends about 450 feet from the pump station across the Sultan River on the State Department of Transportation bridge for US 2 into the wastewater treatment facility.

Goal and Policies

Maintain and enhance the development and operation of an effective, efficient wastewater treatment plant and collection system that will meet the needs of Sultan's present and future urban service area.

Policies:

1. Require all properties that develop or redevelop within the city limits to connect to the City’s sewer system.

2. Increase sewer treatment plant and collection line capacities to meet the needs of Sultan residents and land within the Urban Growth Area, as well as meet state and federal discharge standards. Service to properties in the UGA shall not occur until such properties are annexed into Sultan.

3. Increase capacity to reflect increased usage trends influenced by the City’s growth and economic development.  

4. Maintain an updated comprehensive sewer system plan that is coordinated with the Land Use Element so that new development is located where sufficient sewer system capacity exists or can be efficiently and logically extended.

5. Ensure that existing deficiencies in the sewer system are upgraded.

6. Encourage all non-redeveloping properties that annex into the city to phase out their septic systems and connect to the City sewer system.
7. Provide sewer services for Sultan residents and parties who annex in exchange for service.  Work with Snohomish County, Washington State Department of Ecology, and other public agencies to correct failed septic problems, provided solutions do not create urban developments that are not desired or controlled by Sultan.  The principal controller of urban development within the Sultan planning area is thereby the wastewater treatment capacity that is available to be allocated to undeveloped lands within corporate boundaries.  Accordingly, septic tanks will not be used in development projects within the Sultan urban growth area.
8. Increase wastewater treatment plant and collection line capacity allocations to meet the needs of the Sultan future urban area. Increase capacity allocations to reflect increased usage trends caused by Sultan's continued urban intensification and economic development.
9. Increase and improve secondary treatment capacities and methods to meet state and federal discharge standards. Investigate, where appropriate, other alternative methods of treatment including tertiary systems.
10. Continue City ordinances regulating public use of the City sewer system and update as needed.  These include specific prohibition of illicit connections to the sewer for storm drainage.  Fats, oils, and grease will be managed through required grease traps for designated classes of connections to the sewer.
11. Consider additional incentives for water conservation, surcharge for service outside the city limits, new sources of employment, and other sewer programs with cost implications.  The City currently has a rate structure defining the methodology for monthly service charge, capital facilities charges, service connection, and various other fees related to operation and maintenance of the sewer system.  A rate differential exists between residential and non-residential customers, as well as for low-income and elderly. 

Growth Management Boundary

The growth management boundary as shown in Figure S-1 has been revised to reflect the current assignment to the City of Sultan by Snohomish County.  The current boundary reflects a modest change from the 2004 boundary.

Some changes have also been made to the land use planning for the City, though these did not result in significantly different development densities than were used in the previous sewer planning efforts.

Figure S-2 shows those parcels within the existing city limits that have been developed with on-site sewage systems; and how these parcels relate to existing sewer piping.

Design Standards

Standards for sewer system facilities are defined by WAC 173-240-050 and the ‘Criteria for Sewerage Works Design’ published by the Washington State Department of Ecology (DOE).  Ecology also issues NPDES permits with requirements for wastewater effluent quality and monitoring to ensure compliance with receiving water standards.  Planning, design, construction, operations, and maintenance for the City sewer system is conducted in accordance with these standards, plus the following:
· The sewer system shall be designed to contain all sewage and the extraneous flow that enters during a 10-year, 24 hour storm event.

· Sewer capacity will be calculated with the pipe flowing full at the design pipe slope under projected peak hour conditions.  The minimum pipe slope shall be sufficient to maintain a velocity of 2 feet per second under flowing full conditions.

· Pumping capacity is usually designed to accommodate the peak hour flow.  However, the existing pump station is also the influent pump station for the wastewater treatment facility, and the interceptor piping enters the station more than 20 feet below street level.  Flow attenuation into the treatment facilities is desirable to allow cost-effective sizing of the structures.  Surcharging the interceptors into the pump station is an acceptable method to achieve flow equalization.  This means that under storm conditions the Main Street pipes would be full and water levels in the manholes would rise several feet, though still be several feet below the street grade.

About 409 parcels within the existing city limits have been identified by City staff as having been developed with on-site sewage systems.  All developed parcels outside the city limits and within the UGA use on-site sewage systems.  According to the Growth Management Act, no new on-site septic sewage systems should be allowed in the UGA as new development is intended to be at urban densities which require sewers.  In addition, RCW 70.118 requires counties including Snohomish County to develop and implement management plans for on-site sewage systems, including single family homes in communities like the City of Sultan.  Sewer service will be available to all parcels within the UGA by 2025. 

Parcels with existing development using on-site sewage systems where a sewer is available are not required to connect to the sewer unless the on-site system fails, or the existing structure is remodeled, the property is sold or changes ownership or the property owner wishes to connect.  Determination of on-site sewage system failure is the responsibility of the Snohomish County Health Department.

Where a new sewer pipe is extended past a parcel with existing development using an on-site sewage system, the property owner will be required to pay for the benefit conferred by the sewer pipe but will not be required to actually connect and pay monthly service charges unless or until the on-site system fails, the property owner wishes to connect, or the property is sold or changes ownership, or the existing structure is remodeled under a City building permit.

Sewer extensions to some areas within the existing city limits, and other areas that are within the urban growth area, will require extremely deep sewer trenches to achieve gravity service.  Local gravity sewer systems in such areas can be developed using local pump stations owned and operated by the City.  Plans for such sewer systems shall be developed and approved by the City.  All such facilities shall be designed and built in accordance with City standards.

Rain induced flow into the sewer system exceeds desirable rates.  This problem is believed to be concentrated in the older parts of the sewer system.  The City will continue to budget and implement regular rehabilitation programs to minimize the introduction of infiltration and rain induce flow into the sewer system by recognizing that such wastewater volumes take capacity in the pipe system and treatment facilities that would otherwise be available to sewer customers.  Processing such extraneous flow also incurs additional costs to the system which must be included in the monthly service charges.

The City will continue to inspect and test new sewer installations to verify that construction materials and methods conform to modern standards.  The resulting new sewer extensions are expected to exhibit a significantly lower influx of extraneous wastewater than the existing sewer system.

Population Projections

The Puget Sound Regional Council expects the Skykomish Valley area will eventually support 17,026 persons by the year 2010, 20,549 persons by the year 2020, and 23,977 persons by the year 2030.  The projected Sultan population of 11,119 in 2025 would represent about half of these residents.

By the year 2012, the County’s Buildable Lands Report (BLR) expects approximately 7,300 persons will reside in the UGA of which 90% will reside in city limits. The BLR further expects the current UGA will eventually support a population of 11,119 persons at build-out in 2025.  It is assumed that the entire UGA will be incorporated into the City by that time.  This is an official population estimate and is used by the City for its growth and capital facilities planning.

In 2006, there were approximately 1,010 jobs located in Sultan.  Snohomish County’s Buildable Lands Report and the City’s Comprehensive Plan estimate an increase to 2,000 jobs in Sultan by 2025.  These projections are summarized in Table 2.
Table 2
Population and Development Projections

	Parameter
	2005
	2006
	2007
	2010
	2012
	2014
	2025

	City Population
	4,225
	4,440
	4,530
	5,874
	6,570
	7,386
	11,119

	UGA Population
	
	4,785
	
	6,066
	7,300
	8,028
	11,119

	City Housing Units
	
	1,713
	1,739
	2,066
	2,505
	2,920
	4,464

	Average Household Size
	2.78
	2.78
	2.74
	2.71
	2.68
	2.66
	2.62

	Housing Vacancy Rate
	5.00%
	5.00%
	5.00%
	5.00%
	5.00%
	5.00%
	5.00%

	Employment
	
	1,010
	
	
	
	
	2,000

	UGA Area in Acres
	
	
	2,304
	
	
	
	2,304

	Buildable
	
	
	954
	
	
	
	954

	Unbuildable
	
	
	1,350
	
	
	
	1,350


Wastewater Flow Projections

The existing wastewater parameters have been computed in gallons per day from the flow data recorded for 2006 as reported on the Daily Monitoring Report (DMR).  These results are summarized in Table 3.

Table 3

Existing Wastewater Flow Parameters
	Flow Component
	Quantity
	Units
	2006 Average Day
	Unit Flow
	Average Day Max Month

	Residents
	3,440
	67
	230,000
	67
	230,000

	Employees
	1,010
	35
	35,000
	35
	35,000

	Infiltration
	312 ac
	160
	50,000
	275
	86,000

	Rain Dependent II
	312 ac
	50
	16,000
	770
	240,000

	Totals
	
	
	331,000
	
	591,000

	DMR recorded
	
	
	331,000
	
	591,000


Table 4 summarizes the projected population in future years to be served by sewers, the residential equivalent residential units (ERU), the commercial ERU, and wastewater flows based on data given in the 2006 Engineering Report.  The plant capacity after Phase 1 improvements will correspond to the projected year 2017 numbers, while the plant capacity after Phase 2 improvements, to be on-line in 2017, will correspond to the projected year 2029 numbers.

Table 4
Projected Population, ERU, and Wastewater Flows

	Parameters
	2010
	2012
	2017
	2025
	2029

	Population Served by Sewers
	5,492
	6,495
	8,624
	11,119
	12,540

	Residential ERU
	2,112
	2,498
	3,316
	4,277
	4,823

	Commercial ERU
	91
	112
	164
	238
	275

	Wastewater Flows in MGD:
	
	
	
	
	

	   Average dry weather 
	0.40
	0.47
	0.64
	0.83
	0.90

	   Maximum month
	0.72
	0.81
	1.03
	1.37
	1.56

	   Peak hour
	3.1
	3.4
	3.9
	5.0
	5.6


Projected Needs Through 2025

Figure S-3 shows the sewer extensions necessary to serve parcels throughout the UGA.  Improvements to the sewer collection system fall into categories as described below:

· New Streets listed in the TIP will have a sewer main at least 8-inch diameter.

· Reconstructed Streets listed in the TIP will have a sewer main at least 8-inch in diameter, unless an adequate sewer main is already in place.

· Sewer Main Extensions in streets within UGA but not on the TIP list will be at least 8-inches in diameter.

· Replacement Pipes at least 8-inch diameter are needed in two locations where the existing sewer is under sized, obsolete material, or otherwise defective.

Table 5 summarizes the sewers to be installed concurrently with street improvements listed in the Transportation Improvement Program.  Construction costs as shown for 2008 include only the sewer facilities, which include crushed backfill.  Costs for street and surface improvements are in the TIP.  Project costs add engineering design, permits, and construction oversight to the construction costs as will as property acquisition where appropriate.

Table 5

Sewer Improvements Included with Transportation Improvements

	TIP No
	Project Description
	Depth
	Diam
	Feet of Pipe
	Construction Cost
	Project Cost

	T-24
	New east/west collector (339th SE - Sultan Basin Rd)
	outside UGA

	T-25
	Foundry Road (Cascade View - railroad)
	served by existing sewer in Foundry Drive

	T-26
	New east/west collector (339th SE - Sultan Basin Rd)
	10
	8
	400
	$48,000
	$67,200

	T-27
	Extend E Main St to 149th St SE
	served by existing sewer in Main Street

	T-28
	Emergency access between BNSF and Skykomish R
	15
	8
	1,250
	$200,000
	$280,000

	T-29
	Extend Kessler Dr. (Bryant Rd. - 124th St)
	10
	8
	2,900
	$348,000
	$487,200

	T-31a
	New north-south arterial (US-2 - 124th St)
	15
	8
	650
	$104,000
	$145,600

	T-31c
	330 Ave SE just north of US-2
	served by existing sewer in Sultan Basin Road

	T-32a
	Extend Rice Rd /339th (132nd to UGA boundary)
	served from sewer in T-58

	T-32-b
	Extend Rice Rd /339th (beyond UGA - 124th)
	outside UGA

	T-33
	New arterial (Old Owen Rd - Sportmans Park)
	10
	8
	500
	$60,000
	$84,000

	T-35
	Cascade View Dr (US-2 - 331st) 
	served by existing sewer in Cascade View Drive

	T-36
	138th St (Sultan Basin Rd - 339th Ave SE)
	10
	8
	3,600
	$432,000
	$604,800

	T-38
	1st St (High Ave to Trout Farm Rd)
	15
	8
	2,200
	$352,000
	$492,800

	T-41
	339th Ave (Sultan Startup Rd - 132nd St)
	15
	8
	3,050
	$488,000
	$683,200

	T-42
	Sultan Basin Rd (138th - 124th St)
	15
	8
	900
	$144,000
	$201,600

	T-43
	Walburn Road (11th St - Sultan Basin Rd)
	served by existing sewer in Sultan Basin Road

	T-44
	Extend Pine St (9th - Walburn)
	10
	8
	1,600
	$192,000
	$268,800

	T-45
	Alder St (4th - 8th St)
	served by existing sewer in Alder Street

	T-47
	Trout Farm Rd (307th - 125th)
	10
	8
	4,900
	$588,000
	$823,200

	T-48
	Gohr Road (1st St - 132nd SE)
	15
	8
	1,950
	$312,000
	$436,800

	T-49
	Gohr Road (132nd Ave - about 128th)
	10
	8
	1,600
	$192,000
	$268,800

	T-51
	3rd Street (Main - High)
	served by existing sewer in 3rd Street

	T-57
	132nd St. (Sultan Basin Rd - Trout Farm Rd)        
	10
	8
	2,150
	$258,000
	$361,200

	T-58
	132nd St SE (Rice - Sultan Basin Rd)
	15
	8
	3,450
	$552,000
	$772,800

	T-61
	6th Street (Main - Birch)
	served by existing sewer in 6th Street

	T-62
	124th Street (Sultan Basin Rd - water treatment plant)
	10
	8
	2,600
	$312,000
	$436,800

	T-65
	124th Street (water treatment plant - Trout Farm Rd) 
	10
	8
	3,400
	$408,000
	$571,200

	 
	Subtotal
	 
	 
	37,100
	$4,990,000
	$6,986,000


Some new sewer main extensions are planned in streets within UGA, but the streets are not on included on the TIP list.  These sewer improvements are summarized in Table 6.

Table 6
New Sewer Extensions

	New
	Project Description
	Depth
	Diameter
	Feet of Pipe
	Construction Cost
	Project Cost

	1
	eastern city limits into SR 2
	10
	8
	800
	$177,000
	$248,000

	2
	between 330th & 339th into SR 2
	10
	8
	400
	$89,000
	$125,000

	3
	into 9th (T-29)
	10
	8
	300
	$66,000
	$92,000

	4
	west of 339th into 132nd
	10
	8
	900
	$199,000
	$279,000

	5
	west of 339th into 132nd
	10
	8
	40
	$89,000
	$125,000

	6
	Skywall Drive
	15
	8
	1,650
	$457,000
	$640,000

	7
	Dyer Road into 10th 
	20
	8
	2,700
	$860,000
	$1,204,000

	8
	north of SR 2 into Sultan Basin Rd
	10
	8
	350
	$78,000
	$109,000

	9
	into T-44
	10
	8
	300
	$66,000
	$92,000

	10
	into T-44
	10
	8
	400
	$89,000
	$125,000

	11
	135th into Sultan Basin Rd
	10
	8
	1,600
	$355,000
	$497,000

	12
	Kessler Drive
	10
	8
	650
	$144,000
	$202,000

	13
	Love's Hill Drive
	10
	8
	200
	$44,000
	$62,000

	14
	into 124th
	10
	8
	200
	$44,000
	$62,000

	15
	into 124th 
	10
	8
	750
	$166,000
	$232,000

	16
	Trout Farm Rd & 125th 
	20
	8
	5,000
	$1,593,000
	$2,230,000

	17
	Trout Farm Rd & 125th 
	20
	8
	350
	$111,000
	$155,000

	18
	Trout Farm Rd west of 307th
	20
	8
	1,050
	$334,000
	$468,000

	19
	307th into Trout Farm Rd
	20
	8
	800
	$255,000
	$357,000

	20
	307th into Trout Farm Rd
	10
	8
	800
	$177,000
	$248,000

	21
	134th into Trout Farm Rd
	15
	8
	850
	$235,000
	$329,000

	22
	311th into Gohr Rd
	10
	8
	1,500
	$332,000
	$465,000

	23
	Wysteria into Gohr Rd
	10
	8
	950
	$211,000
	$295,000

	24
	into 4th 
	10
	8
	450
	$100,000
	$140,000

	25
	into High Avenue & 8th
	10
	8
	100
	$22,000
	$31,000

	26
	betweeen Birch & Cedar into 1st
	10
	8
	200
	$44,000
	$62,000

	27
	Fir Avenue
	10
	8
	1,800
	$399,000
	$559,000

	28
	betweeen Birch & Cedar into 1st
	10
	8
	250
	$55,000
	$77,000

	29
	from Birch into between Alder & Main
	10
	8
	550
	$122,000
	$171,000

	30
	between 132nd & 138th into 339th
	10
	8
	2,450
	$543,000
	$760,000

	31
	N Park into Gohr
	10
	8
	500
	$111,000
	$155,000

	 
	Subtotals
	 
	 
	28,840
	$7,567,000
	$10,596,000


Several of the new sewer extensions shown in Table 6 will require local pump stations if sewer trenches are not to exceed 20 feet in depth.  These pump stations and the associated force mains are summarized in Table 7.
Table 7
New Sewer Pump Stations and Force Mains

	Station
	Project Description
	Parameters
	Construction Cost
	Project Cost

	A


	Dyer Road
	100 GPM
	10 hp
	$225,000
	$   434,000

	
	Force Main
	4-inch
	750 feet
	$ 85,000
	

	B


	Skywall Drive
	100 GPM
	10 hp
	$ 225,000
	$   553,000

	
	Force Main
	4-inch
	1,600 feet
	$ 170,000
	

	C


	Trout Farm & 125th Street
	100 GPM
	10 hp
	$ 225,000
	$   371,000

	
	Force main
	4-inch
	400 feet
	$ 40,000
	

	D


	Trout Farm & 303rd Drive
	100 GPM
	10 hp
	$ 225,000
	$   427,000

	
	Force Main
	4-inch
	800 feet
	$ 80,000
	

	E


	124th Street
	100 GPM
	10 hp
	$ 225,000
	$   343,000

	
	Force Main
	4-inch
	200 feet
	$ 20,000
	

	
	Totals
	
	3,750 feet
	$ 1,520,000
	$2,128,000


Replacement Pipes are needed where the existing sewer is under sized, obsolete material, or otherwise defective.  Table 8 summarizes the only such known location.

Table 8
Sewer Main Replacements

	Project
	Project Description
	Depth
	Diameter
	Feet of Pipe
	Construction Cost
	Project Cost

	1
	Force Main under Sultan River
	----
	12
	600
	300,000
	500,000


In addition to the sewer mains improvements listed in Tables 5, 6, 7, and 8; several other capital projects are included in the Needs Assessment to accommodate growth as projected through 2025.  These projects are listed below:

· General Sewer  Plan Update 2014

· General Sewer Plan Update 2024

· Ongoing infiltration/inflow rehabilitation
· Short-Term Improvements to Wastewater Treatment Facilities by 2009

· Upgrade of Wastewater Treatment Facilities with Membrane Bioreactor by 2017
General Sewer Plans are not required to be updated every six years as is the case for Water System Plans.  However, capital facilities planning require periodic updating of the six-year Capital Improvement Program, which is best accomplished through periodic updates to the General Sewer Plan.  

Table 9 summarizes the sewer facilities needed by 2025 and estimated costs.

Table 9
Needed Sewer Facilities by 2025

	Improvement Category
	Quantity
	Construction Cost
	Project Cost

	Projects in Progress (2007)
	---
	----
	$   1,137,000

	TIP Sewer Improvements
	37,100 feet
	$ 4,990,000
	$   6,986,000

	New Sewer Extensions
	28,840 feet
	$ 7,567,000
	$ 10,596,000

	Pump Stations & Force Mains
	5 pump stations
	$ 1,520,000
	$   2,128,000

	Replacement Sewers
	600 feet
	$ 300,000
	$   500,000

	General Sewer Plan – 2014
	----
	----
	$      100,000

	General Sewer Plan – 2024 
	----
	----
	$      100,000

	Ongoing I/I Rehabilitation
	Typically $100,000/yr
	$ 1,700,000
	$   2,380,000

	WWTP – Short Term
	---
	$ 350,000
	$      400,000

	WWTP – Biosolids Handling
	---
	---
	$      500,000   

	WWTP – MBR 
	---
	$ 17,000,000
	$ 21,700,000

	Total
	
	$ 33,427,000
	$ 46,527,000


Costs shown are estimated in 2008 dollars.  These costs will need to be escalated in some manner to reflect the costs appropriate to the dates when the projects will actually be implemented.

Six-Year Capital Improvement Program

In addition to the Project in Progress during 2007, the projects required during the initial six years of 2009 through 2014 are summarized in Table 10 as the capital Improvement Program (CIP).

Table 10
Six-Year Capital Improvement Program

Estimated Project Costs in $ Thousands

	Project
	2009
	2010
	2011
	2012
	2013
	2014
	Total

	Biosolids Handling
	500
	
	
	
	
	
	500

	Short-term WWTP
	400
	
	
	
	
	
	400

	Alder Street
	
	54
	400
	
	
	
	454

	132nd Street
	
	
	20
	53
	700
	
	773

	Rice Road
	
	
	20
	63
	600
	
	683

	WWTP - MBR
	
	
	
	
	2,000
	15,150
	17,150

	Totals
	900
	54
	440
	116
	3,300
	15,150
	19,960


Figure S-4 locates the projects included in the Six-Year CIP.

Financial projections indicate that the existing City sewer rate structure will be adequate to generate most of the revenue needed to implement the six-year CIP, assuming that the projected growth actually occurs.  Table 11 summarizes these financial assumptions.

Table 11
Six Year Sewer Capital Improvement Revenue

Estimated Revenue on $ Thousands

	Projects
	GFC
	Grant
	Debt
	Contributions
	Totals

	Biosloids Handling
	
	
	500
	
	500

	Short-term WWTP
	
	
	400
	
	400

	Alder Street
	454
	
	
	
	454

	132nd Street
	
	
	
	773
	773

	Rice Road
	
	
	
	683
	683

	WWTP - MBR
	6,800
	5,000
	5,350
	
	17,150

	Totals
	7,254
	5,000
	6,250
	1,456
	19,960


It is possible that growth will not occur as projected, of course.  In that case the sewer improvements will not be needed and the projects may be delayed until the need does exist and funding becomes available.
Existing Sewer Rates

A progressive water rate structure has been used by the City for years.  Table 12 summarizes an excerpt from the current sewer rates with 600 cubic feet (CF) included in the commercial base rate.

Table 12

Current Monthly Sewer Rates

	Customer Class
	2007 Rate
	2008 Rate
	2009 Rate

	Single Family Residence
	$56.70
	$61.74
	$64.83

	Low-income Senior
	$30.25
	$30.87
	$32.41

	Multi-family Unit
	$56.70
	$61.74
	$64.83

	Mobile Home
	$56.70
	$61.74
	$64.83

	Commercial – Base Rates
	
	
	

	¾-inch meter
	$56.70
	$61.75
	$64.83

	1-inch meter
	$79.38
	$86.44
	$90.76

	1-1/2-inch meter
	$102.06
	$111.13
	$116.69

	Volume Rate / 100 CF
	$4.04
	$4.40
	$4.61


Additional sewer rates exist for larger water meter sizes.

The sewer capital facilities charge was $10,518 per ERU as of September 2007; and became $11,282 per ERU in January 2008.

Financial Implications

The total estimated project cost for providing sewer service to all parcels with the GMA to be consistent with the Comprehensive Plan is about $46.5 million in 2007 dollars, plus .  Several strategic considerations are relevant to the financial implications in funding these improvements as outlined below:

· About $21.4 million in sewer collection facilities are identified as needed by 2025 to accommodate the projected growth within the GMA

· An additional $22.9 million is identified as needed to expand sewer treatment plant capacity by 2025

· Existing utility rates, periodically adjusted for inflation, could generate an additional $4.2 million during this planning period

· About $32.8 million could be available from the system development charges as proposed in the recent rate study if the recommendations of that study are implemented after 2013 and the projected growth actually occurs

Basic Needs for the sewer utility have been defined as the improvements necessary to maintain the established level of service for existing sewer customers plus to extend sewer service to all developed parcels now using on-site septic sewage systems within the existing city limits as summarized below:

· Approximately $6.9 million of basic needs are identified for the collection system to adequately continue serving existing customers  

· About $10.6 million would provide service to developed parcels currently using on-site sewage systems, which would financially benefit such properties

· The City financing plan includes $4 million in City participation for sewer main extensions to encourage property owners to connect to the sewer system 

Code revisions are being proposed to clarify when and how property owners will be expected to pay fair-share costs for extension of the planned sewer and water systems.  

Additional improvements defined as ‘Necessary for Development’ throughout the remaining area within the existing city limits plus the UGA are summarized below:

· Estimated costs for the treatment system needed to support the planned growth are about $22.1 million

· An additional $10.0 million will be needed to extend sewers to the undeveloped parcels within the UGA

The City financing plan for these improvements can be summarized as follows:

· About $32.8 million could become available from the system development charges (GFC) as proposed in the recent rate study, if the recommendations of that study are continued after 2013 development occurs as projected
· The City will continue to seek $5 million in state financial assistance for an expansion to its sewerage treatment plant; and if are awarded, the amount of revenue needed by the city’s system development charge (GFC) may be reduced or used for other system needs

· Approximately $5.4 million is expected from developer financing as part of various street improvement projects
· About $8.1 million may be contributed by property owners and developers towards sewer extensions to undeveloped areas within the GMA
The recommendations of the last rate study recommended setting the General Facility Charge (GFC) at $20,086 per ERU.  This amount should be reevaluated to ensure it is appropriate to long term needs of the sewer utility and particularly for financing the wastewater treatment plant improvements.  
Table 13 summarizes the above described financial strategy for the sewer utility.

Table 13
Sewer System Funding Strategy

Finances Shown in $ thousands

	Project Classes 
	GFC
	Grants
	Rates
	Property Owners
	Total

	Basic Needs
	
	
	
	
	

	   I/I Rehab & Planning
	2,380
	
	200
	
	2,580

	   Projects in Progress
	454
	
	
	683
	1,137

	   Extension to Non-served
	4,000
	
	
	6,596
	10,596

	   Replace Existing Facilities
	
	
	500
	
	500

	   Treatment Facilities Ph 1
	
	
	400
	
	400

	   Biosolids Handling
	500
	
	
	
	500

	Subtotals
	7,334
	---
	1,100
	7,279
	15,713

	Necessary for Development
	
	
	
	
	

	   Treatment Facilities Ph 2
	16,700
	5,000
	
	
	21,700

	   Sewer Extensions
	2,908
	
	
	6,206
	9,114

	Subtotals
	19,608
	5,000
	---
	6,206
	30,814

	Totals
	27,956
	5,000
	1,100
	13,485
	46,527


Table 12 indicates that if the planned grant for the wastewater treatment plant improvements is actually received, not all of the revenue that may be generated by the GFC rate recommended by the recent rate study may be needed.  However, that possibility is totally dependent on the expected developments actually occurring and on the projected schedule.  Until those projections are validated by events, it is prudent for the City to maintain the rates in accordance with the rate study recommendations.
Attachment C

Nonproject SEPA Determination
Q: What is a nonproject action?

A: A nonproject action is defined as a decision on policies, plans, or programs. This includes adoption or amendment of a comprehensive plan, regulations that contain standards controlling use or modification of the environment, highway plans, etc. (see WAC 197-11-704).

Q: How does SEPA review fit into the planning process?
A: Environmental review of a proposal should be incorporated into the entire planning process. Documentation of this review should be issued with the draft planning document; either as a combined document or as separate documents issued together.

Q: When should a county or city begin environmental review in the GMA planning process?
A: Adopting interim regulations, county-wide planning policies, comprehensive plans, and development regulations are all government actions that require environmental review under SEPA. The lead agency must determine what type of environmental review is appropriate at each stage of GMA planning. An EIS should be prepared when a planning action will have probable significant adverse environmental impacts.

Q: Is environmental review necessary for a jurisdiction that is updating an existing comprehensive plan to satisfy GMA?
A: Yes, updating an existing comprehensive plan is an action that requires environmental review under SEPA. The type of environmental review required will vary depending on whether an EIS was prepared for the existing plan, how recently the EIS was prepared, and how extensive the revisions will be. As a general rule, the environmental review should address any probable significant adverse impacts that will result from the revised plan that were not analyzed when the existing plan was adopted.

Q: Is environmental review required for a public participation plan developed under GMA?
A: No, the adoption of resolutions or ordinances relating solely to governmental procedures are exempt from SEPA review. A public participation plan, in most cases, will be solely procedural and should be exempt from environmental review.

Q: How and when are cumulative impacts evaluated?
A: SEPA requires agencies to address cumulative impacts. This can be difficult if each project is evaluated individually in isolation from other related proposals. With comprehensive planning under GMA, cities and counties are able to look at the "big picture," evaluate cumulative impacts of development, and determine appropriate mitigation measures to apply to individual, future proposals. Agencies also have a responsibility to look at cumulative impacts within project EISs. The EIS should look at how the impacts of the proposal will contribute towards the total impact of development in the region over time. (Proponents are only responsible for mitigation of the portion attributable to their own proposal, though voluntary mitigation beyond that level is allowed [WAC 197-11-660(1)(d)].)

Q: How much review is required at the planning stage for project impacts?
A: Lead agencies are responsible for considering the probable significant adverse impacts of planning actions such as the adoption of comprehensive plans and development regulations. If the plans or regulations proposed would allow activities to occur that are likely to have significant adverse impacts, those impacts must be addressed in the environmental review of the planning action. The more detailed the review at the planning phase, the less review that is needed at the project stage.

Q: Is integration of SEPA and GMA just combining documents? 
A: No, the intent of SEPA/GMA integration is to ensure that environmental considerations inform decision-making at every GMA step from early policy development through project permit review. Combining processes and procedures like SEPA scoping and GMA visioning, documenting existing conditions under SEPA and conducting inventories of land use, housing, transportation and other capital facilities under GMA, or coordinating SEPA and GMA requirements for notice and comment periods, facilitate this substantive integration. Combining documents is optional. 

Q: How are GMA and SEPA documents combined? 
A: Comprehensive or subarea plans and EISs are the documents most often combined. A community’s unique planning circumstances and timing requirements will influence how this is accomplished. There are a number of options to integrating the GMA and SEPA documents, including preparing the draft plan prior to preparing the draft EIS, and issuing them together with a combined comment period.

The most seamless option is to document how environmental values were considered at the time each plan choice (goal, policy, program, strategy, designation, etc.) was formulated and decided. The draft plan and draft EIS are written together and are indistinguishable. Perhaps the simplest and most efficient method of presentation is to weave brief discussions about environmental impacts and alternatives into the plan narrative wherever choices are declared in the plan. Other methods include summarizing environmental issues in each plan element or in a stand-alone environmental chapter. 

When the GMA document is integrated with the draft EIS, the final plan can be adopted when the final EIS is issued without waiting the standard 7 days. The final EIS must be issued at least 7 days prior to adopting the final plan if the SEPA and GMA documents are issued separately.

Q: Must a nonproject EIS on a GMA plan or subarea plan follow a specific format? 
A: The only requirements are that the document begin with a fact sheet and contain an environmental summary [WAC 197-11-235(4) and (5)]. An agency may choose whatever format they feel would best present the alternatives and environmental analysis [WAC 197-11-430(2) and 442]. Separate sections on affected environment, significant impacts, and mitigation measures are not required in integrated documents as long as this information is summarized and supported in the record [WAC 197-11-235(2)(b)]. The rules for integrated documents stress that format should be dictated by attention to the quality, scope, and level of detail of the information and analysis [WAC 197-11-235(1)].

Q: What is an "alternative" when preparing an EIS for a comprehensive plan? How is the no action alternative defined?
A: A range of alternatives should be evaluated, exploring the different land use options, including different urban growth area boundaries, characteristics and densities of development, etc. The no-action alternative for a comprehensive plan is generally defined as no change in existing regulation—zoning, development regulations, critical area ordinances, etc. (or the lack thereof) would be unchanged. The environmental impacts of predicted growth under this "no-action" scenario is then compared to that of the other alternatives.

Q: What is the timing of a final EIS when integrated with a comprehensive plan?
A: When the integrated document contains the final EIS and the plan, the issuance of the final EIS and the adoption of the GMA document may occur together (no 7- day waiting period) [WAC 197-11-230(5)].

Q: Is additional environmental review required when the final action is different from the alternatives analyzed in an EIS?
A: If the final approved proposal falls within the range of alternatives analyzed in the EIS and all likely significant adverse impacts have been evaluated, additional review would not be required. For example, one of the EIS alternatives evaluates the impacts of four urban centers and another alternative evaluates the impacts of six urban centers. If the agency selects five urban centers as the preferred alternative, it is possible that the impacts would have been covered by the range of alternatives in the EIS.

SULTAN CITY COUNCIL

AGENDA ITEM COVER SHEET

ITEM NO:
A - 3
DATE:
July 24, 2008
SUBJECT:
Welcome to Sultan sign modifications
CONTACT PERSON:
Connie Dunn, Public Works Director

ISSUE:
The issue before the City Council is the proposed changes to the Welcome to Sultan signs, allowing artist David Hose to modify the signs so the name of our City is more visible.

SUMMARY:

Sultan High School students designed welcome to Sultan signs in 2004 through a contest. City Council selected two designs and asked the art students to merge the designs into the signs we have today. The City contracted with Washington State Department of Corrections to construct and carve the signs from the wood donated by East Teak Manufacturing. Tony Beedle installed the signs in 2005 at the City limits along US 2, replacing the old signs.

Last year, Mary Carson-Ford presented to Council the concept of highlighting the lettering on the sign so it would be more easily noticed. Ms. Ford also volunteered to seek donations to have David Hose do this lettering work. Council approved the proposed change.

Earlier this year Ms. Carson-Ford and Mr. Hose proposed the background behind the lettering, so the gold letters would be more visible. It became evident the design approved by Council may change considerably and any further changes to the sign should be a Council decision.

STAFF RECOMMENDATION:

July 17, 2008 Council Subcommittee met and recommends the design to remove the sunbeams and snowcaps by raising the outline of the mountains with the color green and painting the balance of the sky blue. ATTACHMENT A

FISCAL IMPACT:
The cost to the City would be zero as Ms. Carson-Ford has received donations from local citizens and businesses to pay the $500.00 for both signs.

RECOMMENDED ACTION:

The Council approve the modifications to the Welcome to Sultan sign by David Hose and Mary Carson-Ford. With Ms. Carson-Ford collecting donations from local residents and businesses to pay for this work.

COUNCIL ACTION:


ATTACHMENT:
A
Recommended improvements to the sign.


B
Picture of the sign as is.

SULTAN CITY COUNCIL 

AGENDA ITEM COVER SHEET

ITEM NO:  A-4


DATE:  August 14, 2008



SUBJECT:  Planning Board Appointments:

CONTACT PERSON: Robert Martin, Community Development Director

ISSUE:  
The Council issue is to consider the appointments made by the Mayor and determine whether to confirm those persons as members of the Planning Board.

SUMMARY:

The Mayor has received applications from Mr.Paul McBride, and Mr. Frank Linth expressing interest in Planning Board membership.  As of 2:00 Friday, July 18, 2008, these are the only applications received.  If additional applications are delivered before 5:00, they will be forwarded to the Mayor for consideration.

ANALYSIS: 
1. Appointments to the Planning Board are made according to provisions of Sultan Municipal Code (SMC) 2.17.090 and 2.17.100.  The process involves appointment by the Mayor and confirmation by the Council.
2. Terms are for two years with unlimited reappointment.
3. As there are two positions currently open.  The Planning Board members will establish their term appointments, in conformance with the Sultan Municipal Code Section 2.17.100, at their first meeting in Auguts.
ALTERNATIVES:

7. The Council may refuse to confirm the appointments, thereby requesting the Mayor to make alternative appointments. 
8. The Council may confirm the appointment as provided in SMC 2.17.090.
ACTION:
Move to confirm the Mayor’s appointments as presented at the July 10, 2008 meeting.

ATTACHMENTS: 

A.  Applications for Planning Board membership

B. SMC 2.17.090 & 2.17.100
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ATTACHMENT B

SULTAN MUNICIPAL CODE 

2.17.090 Appointments to planning board.

All members of the planning board shall be appointed by the mayor and confirmed by the city council. Appointments shall be made in a nondiscriminatory manner, without regard to age, race, sex or political affiliation. (Ord. 924-06 § 3)

2.17.100 Terms of appointments to the planning board.

Two of the initial appointments to the planning board shall be for a one-year appointment. Three of the initial appointments to the planning board shall be for a two-year appointment. All subsequent appointments to the planning board shall be for a term of two years, unless the appointment is to fill the balance of an existing term, in which event the term shall be the balance of the term. Members may be reappointed an unlimited number of terms. (Ord. 924-06 § 4)

SULTAN CITY COUNCIL

AGENDA ITEM COVER SHEET

DATE:
July 24, 2008

ITEM NO:
A - 5
SUBJECT:
Recommended Bid Award, Sultan Basin Road Widening and Water Line Installation

CONTACT PERSON:     Jon R. Stack,P.E.,  City Engineer

ISSUE: The Sultan Basin Road did not have the capacity for sidewalks until the development of the Timber Ridge Housing Project created a gap between the Timber Ridge Development and the relocated portion of Sultan Basin Road when the new signal was installed on US 2.  There is a need to proceed promptly with this project with the end of construction season approaching. 

Staff Recommendation:
If a cost effective bid comes in from the bid opening on July 22, 2008 authorization to proceed is recommended. 

SUMMARY:  The original bid went out August 2007. Bids received exceeded the funds available for the project. All bids were rejected at that time by city council.   The initial project included installation of 370 Linear Feet (LF) of 12” waterline, a PRV Station and widening of 460 LF of Sultan Basin Road. A similar project was bid using soldier piles to widen the road bed in 2007. The re-bid project uses Hilfiker Walls and the same length of water line with a PRV Station instead of Soldier Piles. Bids are to be opened at City Hall on July 22. 2008. 

ALTERNATIVES: 
  The City Council, in considering the Sultan Basin Road Widening Project has the option to: 

1. Approve a successful bid for both Schedules as received from the low bidder, at a total cost not to exceed $600,000.00.


Schedule A  - $ 500,000.00



Schedule B -  $ 100,000.00
2. If bids exceed funded amounts look at additional funding                     sources to move forward with the project.

3.Cancel the project and reject the bids. There should be minimal cost to the City.

FISCAL IMPACT:
Alternative 1 - funds from Transportation Capital Improvement Projects and the Water System Capital Improvement Fund will be used to complete this project.


There is $600,000.00 in the 2008 capital budget to support the roadway improvements.

STAFF

RECOMMENDATION:  Approve Alternative 1 as the cost of this project will only increase over time. 


Two Council Motions are required. 


1. Approve award of Schedule A funded by the current Transportation Capital Improvement Project Fund in an amount not to exceed $ 500,000.00.


2. Approve award of Schedule B funded from the Water System Capital Improvement Fund, in an amount not to exceed $ 100,000.00.
ATTACHMENTS:   
A  -  Current Plan Holders List

                                B  -  Schedule A  &  Schedule B

_____________________________________________________________________

Council Action:

Date:

SULTAN CITY COUNCIL

AGENDA ITEM COVER SHEET

ITEM #:
Discussion D 1
DATE:



July 17, 2008
SUBJECT:
Special Events and Chapter 5.12 Repeal 
CONTACT PERSON:
Laura Koenig, Clerk/Deputy Finance Director

ISSUE:

There are three issues before the Council to consider 1) the repeal of Chapter 5.12, Dancing and Live Music (Attachment B); 2) the development of an ordinance to regulate special events that impact public rights-of-way and services within the City limits, and 3) amendments to SMC Title 8, Nuisances and Public Disturbance Noise (Attachment F).

RECOMMENDEDATION:  


Direct staff to prepare an ordinance to repeal SMC Chapter 5.12; work with the Council Sub-committee, Sky Valley Chamber of Commerce and business community representatives to draft an ordinance for Special Events; and review and recommend changes to SMC Chapters 8.04 and 8.10.

SUMMARY STATEMENT:

Special Events

In 1976 the Council adopted Ordinance 349 to regulate Dancing and Live Music
.  This ordinance was codified as Title 5.12. In August 2007, the City Attorney recommended Chapter 5.12 be repealed (Attachment A) and replaced with regulations specific to special events that affect public property and services.   
The Sultan Municipal code does not have any provisions for special events that affect public property and services.  The Council and staff do not have any guidelines or application process to provide to applicants for these events.  Without guidelines there is no consistency in the manner the events are handled and issues such as police coverage, street closures and garbage cleanup are not addressed.  

Over the past six months, the Council has been requested to approve resolutions for Special Events such as the Farmers Market, Sultan Shindig, and VOA dance.  In order to waive permits and fees, the City has co-sponsored the events. 

Attached for your review are copies of the Special Events codes from the Cities of Snohomish, Anacortes and Woodinville.  A number of the special events in the city are sponsored by the Sky Valley Chamber of Commerce and they should be included in the development and review process for a Special Events ordinance.
Nuisance Codes:
SMC Chapters 8.04 and 8.10 address nuisances and public disturbances.  These code sections are currently used to enforce noise complaints on private property.  The issue staff has encountered with enforcement is that the two code sections set different times for enforcement of noise violations and the enforcement process and penalties are inconsistent.

DISCUSSION:

The special events ordinance would provide for an application and permit process, allow the Council to set conditions on the permit, require proof of insurance, require cleanup deposits and establish fees.

Special Events can occur on public or private property.  The permit process would be required for events on public property or on private property if the event will affect the standard and ordinary use of public streets, rights-of-ways or sidewalks and City services such as public safety. 
To regulate private events that do not affect public property the City can use the nuisance code and public disturbance codes (Attachment F).  Violations of the Nuisance Code are a misdemeanor and violations of the Public Disturbance Code are an infraction for the first two offenses and a misdemeanor thereafter.  Noise disturbance is covered in both sections of the code however the enforcement process and penalties are different.  The codes should be amended to provide consistency in the process and penalties.

ALTERNATIVES

1.  Direct staff to prepare an ordinance to repeal Chapter 5.12 of the Sultan Municipal Code and to draft an ordinance for Special Events for the Council Sub-committee and Sky Valley Chamber of Commerce to review.  Direct staff to prepare an ordinance to amend Chapters 8.04 and 8.10, Nuisances, of the Sultan Municipal Code.  These ordinances and amendments to the code will all be made concurrently.

2.   Do not direct staff to prepare ordinances for the repeal of Chapter 5.12, Special Events or amendments to Chapter 8.04 and 8.12.  

FISCAL IMPACTS:

Cost for staff and attorney review.  Potential revenue for a nominal fee to cover the City’s direct expenses for review, monitoring and cleanup.
Attachments:
A.  August 23, 2007 Staff Report on Chapter 5.12



B.  SMC Chapter 5.12



C.  Snohomish Ordinance on Special Events



D.  Anacortes Ordinance on Special Events



E.  Woodinville Ordinance on Special Events



F.  SMC Title 8.04 and 8.10
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ATTACHMENT B

Chapter 5.12
DANCING AND LIVE MUSIC

Sections:

5.12.010 Purpose.

5.12.020 License or permit – Required.

5.12.030 License or permit – Exemptions.

5.12.040 License or permit – Application – Contents.

5.12.050 License or permit – Application – Investigation.

5.12.060 License or permit – Terms and fees.

5.12.070 License or permit – Suspension or revocation.

5.12.080 Violation – Penalty.

5.12.010 Purpose.

The purpose of this chapter is to provide better control and policing of places where dancing and live music are conducted. (Ord. 349 § 1, 1976)

5.12.020 License or permit – Required.

It is unlawful for any establishment, business, organization or group of persons to have dancing or live music at any place in the city of Sultan without having first obtained a license or permit therefor as required in this chapter. (Ord. 349 § 2, 1976)

5.12.030 License or permit – Exemptions.

A. All schools and churches are specifically exempt from this chapter and need not obtain a license for dancing or to have live music.

B. Any establishment, business, organization or group of persons may request of the Sultan city council an exemption from this chapter.

C. The Sultan city council need not grant any exemption not specifically provided for in this chapter, but may at its complete discretion grant any establishment, business, organization or group of persons an exemption from this chapter. (Ord. 349 § 3, 1976)

5.12.040 License or permit – Application – Contents.

Applications for such license or permit shall be made on forms provided by the city clerk/treasurer providing for the name and address of the establishment, business, organization or group of persons, name of owner, name of manager, phone number of each, dates and times when dancing or live music will be anticipated and such other information as the clerk/treasurer, city marshal or fire chief recommends and incorporates into said application. (Ord. 349 § 4, 1976)

5.12.050 License or permit – Application – Investigation.

It shall be the duty of the city marshal to make or cause to be made an investigation into the character of each applicant, or the manager or owner thereof, and report the results of such investigation to the Sultan city council. (Ord. 349 § 5, 1976)

5.12.060 License or permit – Terms and fees.

A. For single occurrence events where dancing or live music is anticipated, a permit shall be obtained from the city clerk/treasurer after the completion of the application mentioned in SMC 5.12.040, approval by the Sultan city council and the payment of $25.00.

B. The permit shall be good for 24 hours from the time the dancing or live music is anticipated to begin.

C. For all other than single occurrence events, a license shall be obtained from the city clerk/treasurer after the completion of the application mentioned in SMC 5.12.040, approval of the Sultan city council and the payment of $100.00.

D. A license shall be good for one year from the date of issuance.

E. Licenses shall not be prorated. (Ord. 349 § 6, 1976)

5.12.070 License or permit – Suspension or revocation.

A. At any time that any establishment, business, organization or group of persons having been licensed, shall operate in a manner which in the judgment of the city council is inconsistent with the best interests and welfare of the community, or upon the recommendation of the city marshal, for good cause shown, the council shall revoke or suspend such license or permit without notice for such period of time as they may deem appropriate.

B. In the event of a suspension or revocation of any license or permit, no part of the fee shall be refunded. (Ord. 349 § 7, 1976)

5.12.080 Violation – Penalty.

A violation of this chapter shall be a misdemeanor and punished accordingly. (Ord. 349 § 8, 1976)

ATTACHMENT C
Snohomish Municipal Code (Updated July 2004) 5.10-1

Chapter 5.10

SPECIAL EVENT PERMITS AND

CONTRACTS

Sections:

5.10.010 Definitions

5.10.020 Permit Required

5.10.030 Permit Application

5.10.040 Staff Review

5.10.050 Citizens’ Advisory Board

Review (Repealed by Ord 2051,

2004)

5.10.060 Approval

5.10.070 Business License Required

5.10.080 Insurance/Performance Bond

Required

5.10.085 Cleaning/Damage Deposit

5.10.087 Exemptions from Fees, Special

Events Contract, and Insurance

5.10.090 Denial of Permit

5.10.095 Penalties

5.10.100 Notification

5.10.110 No Special Duty Created

5.10.120 Severability

5.10.010 Definition. “Special Event” is any activity, which occurs upon public, or private property that will affect the standardand ordinary use of public streets, rights-ofway, or sidewalks, and/or which requiresextraordinary levels of City services. This includes but is not limited to fairs, festivals,carnivals, sporting events, foot runs, bike-athons, markets, parades, exhibitions,auctions, dances, and motion picture filming. (Ord. 1922, 1999)

5.10.020 Permit and Contract Requirements.

A. No person or organization shall conduct a special event without first having obtained a Special Event Permit from the City of Snohomish. 

B. Those events of a scope not Administratively Approved by the City Manager will require entering into a Special Event Contract with the City of Snohomish. The form of the Special 

Event Contract is to be approved by the City Attorney. (Ord. 2051, 2004)

C. When a special event will be an exercise of rights protected by the First and 

Fourteenth Amendments to the United States Constitution, the application shall be processed promptly, without charging a fee for political or religious activities or imposing terms or conditions that infringe constitutional freedoms, and in a manner that respects the liberty of

applicants and the public. (Ord. 2129,

2007)

5.10.030 Permit Application. An application for a Special Event Permit will be made in writing on forms provided by the office of the City Clerk and completed applications will be submitted to the City Clerk. (Ord. 1922, 1999)

A Special Event Permit Application must be submitted sixty (60) days prior to the event.

Exceptions to this requirement may be approved by the City Manager. (Ord. 1922,

1999)

5.10.040 Staff Review. 

A. The application shall be received and date stamped at City Hall by the City Clerk, who shall coordinate the process of City Department Review. Copies of the application shall be sent to the Staff Review Committee for comments. This Committee consists of the City Engineer,

City Planner, City Clerk, Public Works Manager, Building Official, PoliceCommander and Fire Department Representative, or their designees. Preliminary staff comments shall be assembled from the Staff Review Committee. A Special Events Contract shall be drafted by the City Clerk and reviewed by the City Manager and City Attorney. A copy will be forwarded to Snohomish Municipal Code (Updated July 2004) 5.10-2 the applicant in a timely manner. (Ord.

2051, 2004)

B. Any department head may recommend conditions that are considered necessary to protect the public health and safety. The Chief of Police, Fire Chief, and Building Official shall each review the plan for the event and must approve the plans as amended by staff conditions. 

C. The applicant shall have the opportunity to respond to all comments and conditions of the Permit and Special Events Contract either in writing or at a meeting with staff within a two-week

period. (Ord. 2051, 2004)

5.10.060 Approval. 

A. Approval by the City Manager: Administrative approval for events of One day or less, contained on a single site or involving minor interruption of normal traffic flow.

B. Approval by the City Council: All Special Event Permits not Administratively Approved by the City Manager and all Special Event Contracts shall be placed on the City Council

agenda with the staff report for final action. (Ord. 2051, 2004)

C. The City may condition the issuance of a special events permit by imposing reasonable requirements concerning the time, place, and manner of the event, and such requirements as are necessary to protect the safety and rights of persons and property, and the control of traffic.

The following conditions apply to all special events permits:

1. Alteration of the time, place, and manner of the event proposed on the application.

2. Conditions concerning the area of assembly and disbanding of an event occurring along a route.

3. Conditions concerning accommodation of pedestrian or vehicular traffic, including

restricting the event to only a portion of the street or right-ofway. Conditions on special events permits not protected under the First and Fourteenth Amendments of the U.S. Constitution,

may include, but are not limited to: 

1. Requirements for the use of traffic cones or barricades.

2. Requirements for the provision of first aid or sanitary facilities.

3. Requirements for use of event monitors and providing notice of permit conditions to event

participants.

4. Restrictions on the number and type of vehicles, animals, or structures at the event, and

inspection and approval of floats, structures, and decorated vehicles for safety.

5. Compliance with animal protection ordinances and laws.

6. Requirements for use of garbage containers, cleanup, and restoration of City property.

7. Restrictions on the use of amplified sound and compliance with noise ordinances,

regulations, and laws. Snohomish Municipal Code (Updated July 2004) 5.10-3

8. Notice to residents and/or businesses regarding any activity which would require street

closure.

9. Restrictions on the sale and/or consumption of alcohol.

10. Elimination of an activity which cannot be mitigated to a point as to ensure public safety and

welfare, or which causes undue liability to the City.

11. Requirements regarding the use of City personnel and equipment.

12. Compliance with any other applicable federal, state, or local law or regulation, including the

other provisions of this Chapter.

(Ord. 2129, 2007)

5.10.070 Business License Required. All vendors operating a revenue generating business, as part of a non-profit organization sponsored event, shall obtain and display a special, limited business license. The City Clerk, upon receipt of a completed business license application form from a vendor approved by the Special Event applicant, will issue this special license to the vendor. The fee for this special license shall be established by resolution and applied to each

vendor participating in the event. This special limited business license will be valid only during the special event or up to four (4) days per year.  Vendors participating in events of more than

four days per year shall require a regular business license with an annual fee established by resolution. (Ord. 2051, 2004)

5.10.080 Insurance/Performance Bond Required. For an event not protected by the

First and Fourteenth Amendments of the United States Constitution: 

A. If the permit or Special Events Contract includes permission to use City property,

streets, or rights-of-way, the applicant will be required to obtain and present evidence of comprehensive liability insurance naming the City of Snohomish as an additional insured. The insurance requirement is a minimum of $2,000,000 combined single limit per event against

all claims arising from permits issued and events or activities authorized pursuant to this chapter. (Ord. 2051,2004; Ord. 2129, 2007)

B. As part of the Special Events Contract, the applicant may be required to provide a performance bond in an amount up to the estimated staff costs determined by the City. This requirement would be based on lack of historical dealings with the applicant, or by applicant’s previous failure to comply with provisions of an  earlier contract. The City Attorney shall

approve the form of the performance bond. (Ord. 2051, 2004; Ord. 2129, 2007)

5.10.085 Cleaning/Damage Deposit For an event not protected by the First and Fourteenth Amendments to the United States Constitution, an applicant may be required to submit to the City a cleaning/damage deposit of $200 for each scheduled day of the event, two weeks prior

to the starting of the event. The deposit shall be refunded to applicant if, upon inspection, all is in order, or a prorated portion thereof as may be necessary to reimburse the City for loss or cleaning costs. The City reserves the right to retain the entire deposit if clean up is not completed

satisfactorily in the time frame as specified in the special events contract. (Ord. 2051,

2004; Ord. 2129, 2007)

5.10.087 Exemptions from Fees, Special Events Contract, and Insurance. No fee,

special event contract, or insurance requirement shall be imposed when Snohomish Municipal Code (Updated July 2004) 5.10-4  prohibited by the First and Fourteenth Amendments to the United States Constitution. Political or religious activity intended primarily for the  Communication or expression of ideas shall be presumed to be a constitutionally protected event. Factors that may be considered in evaluating whether or not the fee and other requirements apply include the nature of the event, the extent of commercial activity, such as the sales of food, goods and services; product advertising or promotion, or other business participation in the event;

the use or application of any funds raised; and if part of any annual tradition or series,

previous events in the sequence and the public perception of the event. (Ord. 2129, 2007)

5.10.090 Denial of Permit. Reasons for denial of a Special Event Permit include, but

are not limited to: 

A. The event will disrupt traffic within the City beyond practical solution.

B. The event will create a likelihood of endangering the public.

C. The event will interfere with access to emergency services.

D. The location or time of the special event will cause undue hardship or excessive

noise levels to adjacent businesses or residents.

E. The event will require the diversion of City resource(s) that would unreasonably

affect the maintenance of regular City service levels.

F. The application contains incomplete or false information.

G. The applicant fails to provide proof of insurance.

H. The applicant fails to obtain a City business license.

I. Inadequate provision for garbage and debris removal.

J. Inadequate provision of temporary restroom facilities. (Ord. 1922, 1999)

K. Inadequate provisions for parking.

L. The City and the Applicant are unable to reach terms to sign a Special Event

Contract. (Ord. 2051, 2004)

5.10.095 Penalties. Any person, firm, or corporation violating any of the requirements of this chapter shall be guilty of a civil infraction and shall be punishable by a fine of up to $1,000. Each day of violation shall be a separate offense. (Ord. 2051, 2004)

5.10.100 Notification. The City may condition any special event permit and Special Event Contract on a requirement that the permittee give written advance notice of the event and its probable impact to any property owners or tenants who will be impacted by the event. (Ord. 2051, 2004)

5.10.110 No Special Duty Created. It is the purpose of this ordinance to provide for

health, welfare and safety of the general public, and not to create or otherwise establish or designate any particular class or group of persons who will or should be especially protected or benefited by the terms of this ordinance. No provision or term used in this ordinance is intended to impose any duty whatsoever upon the City or any of its officers, agents or employees

for who the implementation or enforcement of this ordinance shall be discretionary and

not mandatory. Nothing contained in this ordinance is intended to be, nor shall be construed to

create or form the basis for any liability on Snohomish Municipal Code (Updated July 2004) 5.10-5 the part of the City or its officers, agents and employees for any injury or damage

connected to the use for which the permit is issued. (Ord. 1922, 1999)

5.10.120 Severability. The provisions of this ordinance are declared to be separate and severable. The invalidity of any clause, sentence, paragraph, subdivision, section or portion of this ordinance, or the invalidity of the application thereof to any person or circumstance, shall not affect the validity of the remainder of this ordinance, or the validity of its application to other persons or circumstances. (Ord. 2051, 2004)

ATTACHMENT D

Special Events Ordinance

Page 1 of 8

ORDINANCE NO. _________

AN ORDINANCE ADOPTING PERMIT REQUIREMENTS FOR SPECIAL EVENTS

TO BE HELD IN THE CITY OF ANACORTES, CREATING TITLE 7 OF THE

ANACORTES MUNICIPAL CODE.

WHEREAS, it is in the best interest of the City of Anacortes to adopt permit procedures

for use of public streets and public parks;

WHEREAS, the City of Anacortes wishes to decrease any liability risk or risk to public

safety; and

WHEREAS, in order that adequate arrangements may be made for the proper protection

of the special event, the people in attendance, and the general public, an application is the best

requirement.

NOW BE IT ORDAINED BY THE CITY COUNCIL OF THE CITY OF

ANACORTES that Attachment A hereto be and is hereby adopted.

EFFECTIVE DATE. This ordinance shall take effect from and after five (5) days after

its passage and publication as required by law.

PASSED AND APPROVED this 21st day of August 2006.

CITY OF ANACORTES:

BY:__________________________

H. Dean Maxwell, Mayor

ATTEST:

____________________________________

Wanda Phillips, City Clerk Treasurer

APPROVED AS TO FORM:

_____________________________________

Ian S. Munce, City Attorney
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ATTACHMENT A

SPECIAL EVENTS

Sections:

7.28.010 Definitions.

7.28.020 Permit- Required.

7.28.030 Permit - Not Required.

7.28.040 Permit - Application - Requirements.

7.28.050 Permit - Application - Review.

7.28.060 Permit - Denial.

7.28.070 Conditions.

7.28.080 Permit-Issuance.

7.28.090 Indemnification Agreement.

7.28.100 Insurance Requirements.

7.28.110 City Services and Equipment Use Fees.

7.28.120 Cleanup Deposits.

7.28.130 Revocation of Permit.

7.28.140 Duties of Permittee/Sponsor of Event.

7.28.150 Violation - Penalty.

7.28.010 Definition.

A. "Applicant" means any person or organization who seeks a special event permit from the

City to conduct or sponsor an event governed by this section. An applicant must be eighteen

years of age or older.

B. "Athletic Event" means an occasion in which a group of persons collectively engage in a

sport or form of physical exercise on a public street, sidewalk, alley or other public right-of-way,

which obstructs, delays, or interferes with the normal flow of pedestrian or vehicular traffic, or

does not comply with traffic laws and controls. Athletic events include bicycle and footraces,

bike-a-thons, walk-a-thons, and volksmarches.

C. "Motorcade" means any organized procession containing ten or more vehicles, except

funeral processions, upon a public street, sidewalk, alley or other public right-of-way.

D. "Parade" means any march or procession consisting of people, animals, bicycles, vehicles

or combination thereof, except funeral processions, on any public street, sidewalk, alley or other

public right-of-way, which obstructs, delays or interferes with the normal flow of pedestrian or

vehicular traffic, or does not comply with traffic laws or controls.

E. "Special Event" means any parade, fair, show, festival, carnival, rally, party, filming of

movie, video or television show, motorcade, run, street dance, bike-a-thon, race, walks, athletic

event or other attended entertainment or celebration that is to be held in whole or in part upon

publicly owned property and/or public right-of-way, or, if held wholly upon private property,

will nevertheless affect or impact the ordinary and normal use by the general public of public

property or public rights-of-way within the vicinity of the event. Special event shall also mean

any activity to be held in whole or in part upon publicly owned or controlled property and/or
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public rights-of-way where merchandise or services are offered for sale, whether by for profit or

nonprofit organizations.

F. "Street Dance" means any dance of six or more people on or within any publicly owned

parking lot or other publicly owned property, or any public street, alley, sidewalk or other public

right-of-way.

7.28.020 Permit-Required.

Any person or organization desiring to conduct or sponsor a special event in the City shall first

obtain a special event permit from the City Council.

7.28.030 Permit-Not required.

Special event permits are not required for the following:

A. Wedding processions or Funeral processions on the streets;

B. Parades involving a total of thirty or fewer pedestrians marching along a parade route that is

restricted to marching on sidewalks, and crossing streets only at pedestrian crosswalks in

accordance with traffic regulations and controls;

C. Groups of students involved in exercising as part of an organized school sports turnout;

D. Special events sponsored in whole by the City of Anacortes;

E. Gatherings of people under the following attendance thresholds in a City park, unless a

waiver is granted by the Parks Director. A waiver will not be granted if merchandise or services

are offered for sale, or it is determined by the Park’s Director that the proposed activities are

outside the scope of the park's design or pose a significant liability risk or risk to public safety:

75 Washington Park (Reserved picnic area)

Storvik Park

50 Volunteer Park

Causland Memorial Park

25 Washington Park (All other areas)

Anacortes Community Forestlands

Cap Sante Park

Clearridge Park

Alice Parchman Newland Park

Ben Root Skate Park

Roadside Park

29th Street Playground

Shugarts Playground

Rotary Park

N Avenue Park

Kiwanis Waterfront Park

7.28.040 Permit - Application - Requirements.

A. Filing of Application. Any person or organization desiring to sponsor a special event not
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exempted by this chapter shall apply for a special event permit by filing a completed application

with the Public Works Director (for streets) or the Parks Director (for parks) on a form supplied

by the City. This application shall be filed not less than ninety days in advance of the date on

which the event is to occur if the event requires the closure of any highway or street, any

detouring traffic, or any significant impact on City services. Other events not requiring the

foregoing are to be filed not less than sixty days in advance of the proposed event.

B. Waiver of Application Deadline. Upon a showing of good cause or at the discretion of the

Public Works for streets and/or Parks Director for parks shall consider an application that is filed

after the filing deadline if there is sufficient time to process and investigate the application and

obtain police and other City services for the event. Good cause can be demonstrated by the

applicant showing that the circumstance that gave rise to the permit application did not

reasonably allow the participants to file within the time prescribed, and that the event is for the

purpose of exercising the right of free speech.

C. Information Requested on Application. In order that adequate arrangements may be

made for the proper protection of the special event, the Public Works and/or Parks Director shall

have the authority to set the information required on the application. Such information shall

include but not be limited to:

1. The name of the applicant, the sponsoring organization, the special event chairperson,

and the address and telephone number of each;

2. The purpose of the special event, the date when it is proposed to be conducted, the

location and the hours of operation, including site map or maps, schedule of events and location

of events;

3. Such other information as the Public Works and/or Parks Director may deem

reasonably necessary.

D. Application Filing Fee. The application for a special event permit shall be accompanied by

a filing fee in an amount set by the City Council by periodic resolution.

7.28.050 Permit - Application - Review.

In reviewing the application for the purpose of determining whether the permit should be issued

or denied, the Public Works for streets or the Parks Director for parks shall notify and seek

consultation with other City officials and shall make such review in conformance with the

grounds for denial set forth in this chapter.

7.28.060 Permit - Denial.

The City Council may deny an application for a special event permit if he determines from a

consideration of the application, or other pertinent information, that:

A. Information contained in the application, or supplemental information requested from the

applicant, is found to be false or nonexistent in any material detail; or

B. The applicant fails to complete the application form after having been notified of the

additional information or documents required; or

C. The applicant refuses to agree to abide or comply with all of the conditions and terms of the

permit; or

D. It is found that the purpose of the special event is principally devoted to the advertising and

sale of a commercial product or service or for a private commercial process; or

E. The time, route, hours, location, or size of the special event will unnecessarily disrupt the
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movement of other traffic within the area; or

F. The special event is of the size or nature that requires the diversion of so great a number of

police officers of the City to properly police the event, site and contiguous areas that allowing

the special event would unreasonably deny police protection to the remainder of the City and its

residents; or

G. Another special event permit application has already been received, or has already been

approved, to hold another event at the same time and place requested by the applicant, or so

close in time and place as to cause undue traffic congestion, or the police department and/or

other City departments are unable to meet the needs for police and other City services for both

events; or

H. The location of the special event would cause undue hardship for adjacent businesses or

residents; or

1. The location of the event will substantially interfere with any construction or maintenance

work scheduled to take place upon or along public property or right-of-way, or a previously

granted right-of-way disturbance permit; or

J. The event shall occur at a time when a school is in session at a route or location adjacent to

the school or class thereof, and the noise created by the activities of the event would substantially

disrupt the education activities of the school or class; or

K. The event would endanger public safety or health; or

L. The event would seriously inconvenience the general public's use of public property, services

or facilities; or

M. The applicant fails to comply with the liability insurance requirements, or the applicant's

insurance lapses or is cancelled; or

N. The event would create or constitute a public nuisance; or

0. The event would be likely to cause significant damage to public property or facilities; or

P. The event would engage in or encourage participants to engage in illegal acts.

7.28.070 Conditions.

The City Council may condition the issuance of a special event permit by imposing reasonable

requirements concerning the time, place and manner of the event, and such requirements as are

necessary to protect the safety of persons and property, and the control of traffic; provided such

conditions shall not unreasonably restrict the right of free speech. Such restrictions may include

but are not limited to:

A. Alteration of the date, time, route or location of the event proposed on the event application;

B. Elimination of an activity which cannot be mitigated to a point as to ensure public safety and

welfare, or which causes undue liability to the City;

C. Conditions concerning the area of assembly and disbanding of a parade or other events

occurring along a route;

D. Conditions concerning the accommodation of pedestrian or vehicular traffic, including

restricting the event to only a portion of a street or right-of-way transversed;

E. Requirements for the use of traffic cones or barricades;

F. Requirements for the use of City personnel and equipment;

G. Requirements for the provision of first aid or sanitary facilities;

H. Requirements for the use of event monitors and providing notice of permit conditions to
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event participants;

I. Requirements to provide notice to surrounding property owners;

J. Restrictions on the number and type of vehicles, animals or structures at the event, and

inspection and approval of floats, structures and decorated vehicles for fire safety;

K. Compliance with animal protection ordinances and laws;

L. Requirement for the use of garbage containers, cleanup and restoration of City property;

M. Restrictions on the use of amplified sound and compliance with noise ordinances,

regulations and laws;

N. Compliance will] any relevant ordinance or law and obtaining any legally required permit

or license;

0. Any other restriction or requirement deemed necessary to ensure public safety and wellbeing;

P. Restrictions on the sale and/or consumption of alcohol.

7.28.080 Permit - Issuance.

The Public Works and/or Parks Director shall issue the special events permit once the application

has been approved by the City Council and the applicant has agreed in writing to comply with

the terms and conditions of the permit as well as the sections of this chapter dealing with

indemnification, insurance, fees for City services, and cleanup deposits, when applicable.

7.28.090 Indemnification Agreement.

Prior to the issuance of a special event permit, the permit applicant and authorized officer of the

sponsoring organization, if any, must sign an agreement to defend the City against, and

indemnify and hold the City, its officers, employees and agents, where such claim arises in

whole or in part out of the activities for which such permit is issued; except any claims arising

solely out of the negligent acts or omissions of the City, its officers, employees and agents.

7.28.100 Insurance Requirements

A. Liability Coverage Required. The applicant/sponsor of an event must possess or obtain

public liability insurance to protect against loss from liability imposed by law for damages on

account of bodily injury and property damage arising from the event. A certificate of insurance

shall be filed thirty days prior to the event with the Public Works and/or Parks Director, and shall

name the City, its officials, employees and agents, as additional insured. Insurance coverage

must be maintained for the duration of the event.

B. Minimum Limits Defined. Coverage shall be a commercial general liability policy.

Minimum limits required are one million dollars each occurrence combined single limit bodily

injury and property damage; two million dollars aggregate. If food or nonalcoholic beverages are

sold or served at the event, the policy must also include an endorsement for liquor liability. If

the event involves athletic or other types of active participants, the policy must include

participant coverage. The City Council may require additional endorsements depending upon the

proposed activity.

C. Waiver or Reduction of Required Limits. The Public Works and/or Parks Director may

waive or reduce the insurance requirements of this chapter under the following conditions:

1. The applicant or an officer of the sponsoring organization signs a verified statement

that he believes the event's purpose is First Amendment expression, and that the cost of
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obtaining insurance is so financially burdensome that it would constitute an unreasonable

burden on the right of First Amendment expression. The statement shall include the name

and address of two insurance agents or other source of insurance coverage contacted to

determine insurance premium rates for insurance coverage.

2. The applicant or an officer of the sponsoring organization signs a verified statement

that insurance coverage in the limits required is impossible to obtain. The statement shall

include the name and address of two insurance agents or other source of insurance coverage

contacted.

3. The Public Works and/or Parks Director determines that the insurance limits are in

excess of the reasonable risk presented by the proposed special event.

7.28.110 City Services and Equipment Use Fees.

A. Prepayment of Fees. Upon approval of an application for a special event permit, the Public

Works and/or Parks Director shall provide the applicant with a statement of the estimated cost of

providing City personnel and equipment. The applicant/sponsor of the event shall be required to

prepay these estimated costs for City services and equipment ten days prior to the special event.

City services and equipment may include the use of police officers and public works employees

for traffic and crowd control, pick up and delivery of traffic control devices, picnic tables,

extraordinary street sweeping, and any other needed, requested or required City service and the

cost of operating City equipment to provide such services.

B. Refunds or Overruns. If the actual cost for City services and equipment on the date(s) of

the event is less than the estimated cost, the applicant/sponsor will be refunded the difference by

the City in a timely manner. If the actual cost for City services and equipment on the date(s) of

the event is greater than the estimated cost, the applicant/sponsor will be billed for the difference.

C. Waiver of Fees. The fees for the use of City services and equipment, and prepayment, may

be waived in part or in full by the City Council if in review of the application he finds that the

event is of sufficient community benefit to warrant the expenditure of City funds without

reimbursement by the applicant/sponsor.

The fees for City services and equipment may also be waived in part or in full by the City

Council if the applicant/sponsor signs a verified statement that the event's purpose is First

Amendment expression, and that the cost of City services and equipment is so financially

burdensome that it would constitute an unreasonable burden on the right of First Amendment

expression.

7.28.120 Cleanup Deposits.

A. Required for Certain Special Events. The applicant/sponsor of an event involving the sale

of food or beverages for immediate consumption, erection of structures, horses or other large

animals, water aid stations or another event likely to create a substantial need for cleanup may be

required to provide a cleanup deposit prior to the issuance of a special event permit. The cleanup

deposit shall be in amount set by the City Council.

B. Refunds and Overruns. The cleanup deposit shall be returned after the event if the area

used for the permitted event has been cleaned and restored to the same condition as existed prior

to the event.

If the property used for the event has not been properly cleaned or restored, the applicant/sponsor
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shall be billed for the actual cost by the City for cleanup and restoration. The cleanup deposit

shall be applied toward the payment of the bill.

7.28.130 Revocation of Permit.

Any permit issued pursuant to this chapter may be summarily revoked by the chief of police at

any time when, by reason of disaster, public calamity, riot or other emergency, the chief of police

determines that the safety of the public or property requires such revocation. The chief of police

may also summarily revoke any permit issued pursuant to this chapter if he finds that the permit

has been issued based upon false information or when the permittee exceeds the scope of the

permit. Notice of such action revoking a permit shall be delivered in writing to the permittee by

personal service or certified mail at the address specified by the permittee in his application.

7.28.140 Duties of Permittee/Sponsor of Event.

Each permittee/sponsor of an event shall:

1. Comply with all the terms and conditions of the special event permit;

2. Ensure that the person leading a parade or other event along a route, or the person in charge

of any other event, shall be informed of the permit conditions and shall carry a copy of the

special event permit on his person for the duration of the event;

3. Ensure that the area used for the permitted event is cleaned and restored to the same

condition as existed prior to the event, immediately following the completion of the event.

7.28.150 Violation-Penalty.

A. Unlawful to Sponsor or Participate in an Event Without a Permit. It is unlawful for any

person to sponsor or conduct a special event requiring a special event permit pursuant to this

chapter unless a valid permit has been issued for tile event. It is unlawful for any person to

participate in such an event with the knowledge that the sponsor of the event has not been issued

a required, valid permit.

B. Unlawful to Exceed Scope of Permit. The special event permit authorizes the

permittee/sponsor to conduct only such an event as is described in the permit, and in accordance

with the terms and conditions of the permit. It is unlawful for the permittee/sponsor to willfully

violate the terms and conditions of the permit, or for any event participant with knowledge

thereof to willfully violate the terms and conditions of the permit.

C. Violation Is a Misdemeanor. Any person or organization violating the provisions of this

chapter is guilty of a misdemeanor, and upon conviction thereof, is subject to a penalty of a fine

of not more than five hundred dollars or by imprisonment of not more than ninety days, or by

both such fine and imprisonment.

ATTACHMENT E

ORDINANCE NO. 310

AN ORDINANCE OF THE CITY OF WOODINVILLE,

WASHINGTON, ESTABLISHING REGULATIONS GOVERNING

SPECIAL COMMERCIAL EVENTS, SPECIAL CIVIC EVENTS

AND SPECIAL EXPRESSIVE EVENTS, INCLUDING

PROVISIONS PERTAINING TO DEFINITIONS, APPLICATIONS,

PERMITS, CONDITIONS, FEES AND OTHER PROCEDURES.

WHEREAS, the City Council acknowledges the substantial benefits that citizens

derive from special events occurring within the community including cultural

enrichment, economic vitality, community identity and pride, and important community

partnerships between the City, businesses, and non-profit agencies, and

WHEREAS, the City of Woodinville intends to assist event organizers in protecting

event participants and the public at large dUring events, and

(-\,

,_~ WHEREAS, the City desires to' minimize negative impacts on residents and

businesses during special events, and

WHEREAS, the City wishes to provide a method for sharing information, defining

the roles and responsibilities of all participants in the event, and promoting the safe and

enjoyable participation by citizens in an array of special events,

NOW, THEREFORE, THE CITY COUNCIL OF THE CITY OF

WOODINVILLE, WASHINGTON, DO HEREBY ORDAIN AS FOLLOWS:

Section 1. Amendment of Woodinville Municipal Code.

A new chapter 8.12 entitled "Special Events" is hereby added to the Woodinville

Municipal Code to read as follows:

8.12 SPECIAL EVENTS

8.12.020

8.12.030

8.12.040

8.12.050

8.12.060
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Definitions.

Special Event Permit Required - Violation.

Exemptions from Permit Requirements.

Permit Application.

Permit Issuance.

1

SPECIAL COMMERCIAL EVENT REGULATIONS

8.12.070

8.12.080

8.12.090

8.12.100

8.12.110

8.12.120

8.12.130

8.12.140

8.12.150

Action on Permit Application for Special Commercial

Event.

Grounds for Denial and/or Revocation of Permit for

Special Commercial Event.

Permit Conditions for Special Commercial Event.

Appeal Procedures for Special Commercial Event.

Indemnification Agreement for Special Commercial

Event.

Insurance Requirement for Special Commercial Event.

Fees for City Services for Special Commercial Event.

Damage Deposit for Special Commercial Event.

Revocation of Permits for Special Commercial Event.

SPECIALCMCEVENT REGULATION

8.12.020

8.12.160

8.12.170

Definitions.

Action on Permit Application for Special Civic Event.

Responsibility- No Duty Created.

criteria:

(a) "Special Event" means any event meeting all of the following four

(i) lasts fewer than 15 days in any calendar year;

(ii) is conducted wholly or partially on a public right-of-way,

or involves the installation of tents or other temporary

structures requiring inspection or review by the City;

(iii) does not require a temporary use permit pursuant to

Chapter 21.32 WMC;

(iv) has a Significant Impact upon the normal use of the public

right-of-way.

Special Events may include, but are not limited to: fun-runs, races on foot, bicycle, or

rollerskates, other athletic events, fundraising events, auctions, bike-a-thons, parades,

political demonstrations, carnivals, shows or exhibitions, film-making, circuses, block

parties and fairs.
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(b) "Special Commercial Event" means a Special Event that is not a

Special Civic Event and is organized primarily for commercial purposes, including but

not limited to sales, advertising, fund raising, and marketing. Any Special Event that is

not a Special Civic Event and sells tickets, or charges any fee for admission, entry or

participation shall be considered a Special Commercial Event.

(c) "Special Civic Event" means a Special Event that is either Citysponsored

or City-wide (an event in which the community as a whole is involved in

organizing) in nature. A Special Civic Event that is not City-sponsored must be

designated as such by the Woodinville City Council before it can be processed according

to the Special Civic Event procedures in this chapter. The Council hereby designates

Celebrate Woodinville as a Special Civic Event.

(d) "Special Expressive Event" means' a Special Event organized

primarily to convey ideas, opinions, or thoughts through words or conduct. Examples of

Special Expressive Events include political demonstrations and/or rallies, picketing, and

similar types of speech or conduct typically given a higher level of constitutional

protection than commercial speech.

(e) "Significant Impact" is defined as creating an unusual need for

City-provided emergency or protective services such as police, fire or medical aid and/or

necessitating special traffic control measures such as barricades, traffic direction by

(-', police, or similar measures.

\.,--- .

8.12.030 Special Event Permit Required - Violation.

(a) Any person desiring to conduct or sponsor a Special Event in the

City of Woodinville shall first obtain the appropriate Special Event Permit from the City.

(b) It shall be unlawful for any person to sponsor, conduct, or

participate in a Special Event requiring a Special Event Permit pursuant to this chapter

without a valid Special Event Permit.

(c) The Special Commercial Event Permit and the Special Civic Event

Permit authorize the permit holder/sponsor to conduct only such an event as is described

in the permit, and to do so in accordance with the terms and conditions of the permit. It

is unlawful to violate the terms and conditions of these permits, or to continue with the

event after the permit is revoked or expired.

(d) Violations of this chapter shall be enforced pursuant to Chapter

1.06 of the Woodinville Municipal Code.
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8.12.040 Exemptions from Permit Reqnirements.

A Special Event Pennit is not required for events which do not meet the definition of

Special Event. The following is a non-exhaustive list of events and activities that do not

constitute Special Events:

(a) Regularly scheduled school events, such as athletic events, which

use existing parking, traffic controls, and public safety support.

(b) Funeral and wedding processions.

(c) Gatherings of 30 or fewer people in a City park.

Cd) Temporary sales conducted by businesses onprivate property, such

as holiday sales, grand opening sales, or anniversary sales.

(e) Garage sales and rummage sales conducted on private property.

8.12.050 Permit Application.

I~

(a) The City has established different Special Event applications for

the three different types of Special Events: Special Commercial Events, Special Civic

Events and Special Expressive Events.

(b) Any person desiring to sponsor a Special Commercial Event shall

apply for a Special Event Pennit by filing a complete application with the City at least

fifteen (15) business days prior to the date on which the event is to occur. A complete

application shall include the name of the sponsor, the date, time, and location of the

event, the number of participants and attendees expected at the event, the type of

activities expected to occur at the event, a signed indemnification agreement, written

proof of insurance, and payment of a non-refundable processing fee.. A meeting with the

technical review committee will be scheduled to review and discuss the application upon

submittal of a complete application.

(c) Any person desiring to sponsor a Special Civic Event shall apply

for a Special Event Pennit by filing a complete application with the City at least sixty

(60) days prior to the date on which the event is to occur. A complete application shall

include the name of the sponsor, the date, time, and location of the event, the number of

participants and attendees expected at the event, and the type of activities expected to

occur at the event. A meeting with the technical review committee will be scheduled to

review and discuss the application upon submittal of a complete application.

(d) Any person desiring to sponsor or organize a Special Expressive

Event shall apply for a Special Event Pennit by filing a complete application with the

City at least thirty-six (36) hours prior to the time at which the event is to occur. A
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complete application shall include the date, time, and location of the event, the number of

participants and attendees expected at the event, and the type of activities expected to

occur at the event. If the City cannot be notified at least 36 hours prior to the event,

because of the closure of City Hall or any other reason, the sponsor or organizer shall

contact the Woodinville Police Department. The Police Department will provide

application materials and contact City staff to convene the Technical Review Committee.

(e) The technical review committee will meet with applicants for

Special Commercial Events and Special Civic Events to determine what conditions to

place upon the Special Event permit. Technical review may include, but is not limited to,

review of traffic plans and traffic control measures, appropriate levels of police and fire

support, conflicts with other events or construction projects, aspects of the event that

might compromise public safety, and ways to mitigate impacts upon neighborhoods and

businesses. The technical review meeting may also be used to inform the applicant of

codes and regulations that would apply to the event.

(f) The use of a float shall require a permit from the fire official and is

subject to any conditions set forth in the fire code.

8.12.060 Permit Issuance.

(a) The City shall issue a Special Expressive Event Permit promptly

:~I upon receiving a timely filed complete application for such an event. No further review

shall be necessary since this permit merely serves to notify the City when and where the

event is going to occur. The City may not deny a request for a Special Expressive Event

Permit; PROVIDED, that the City may impose such constitutionally permissible time,

place and manner restrictions as are necessary to protect the public health, safety and

welfare.

(b) The City shall issue its decision regarding a Special Commercial

Event Permit within 15 days of receiving a complete application.

(c) The City shall issue its decision regarding a Special Civic Event

Permit within 30 days of receiving a complete application.

SPECIAL COMMERCIAL EVENT REGULATIONS

8.12.070 Action on Permit Application for Special Commercial Event.

The Building Official may approve, conditionally approve, or deny an application for

Special Commercial Event Permit based on the recommendations of the technical review

committee on the grounds specified in Sections 8.12.080 and 8.12.090. If the application

is denied or conditionally approved, the Building Official shall inform the applicant of

the following in writing, as they apply to the particular situation: grounds for denial,

conditions of approval, reason for a change in the date, time, route or location of the

event, and the applicant's right of appeal under Section 8.12.100.
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8.12.080 Grounds for Denial and/or Revocation of Permit for Special

Commercial Event.

A Special Conunercial Event Permit may be denied and/or the permit may be revoked if,

the Building Official finds one or more of the following situations to exist:

(a)

health or safety;

The event cannot be conditioned to avoid endangering the public

(b) Neither the City nor the applicant is able to provide sufficient

public safety personnel or other necessary staff to acconunodate the event so that it may

occur in a safe manner;

(c) The applicant fails to provide a complete application after having

been notified of the additional information or documents required;

(d) Information contained in the application, or supplemental

information requested from the applicant is found to be materially false;

(e) The applicant refuses or fails to agree or comply with all of the

conditions and terms of the permit;

(f) The time and location of the event will substantially interfere with

any construction or maintenance work scheduled to take place upon or along public

property or right-of way;

(g) The event shall occur at a time and place where a school is in

session at a route or location adjacent to the school or class thereof, and the noise created

by the activities of the event would substantially disrupt the educational activities of the

school or class;

(h) The time and place of the event would conflict with other

previously permitted Special Events;

(i) The applicant's insurance has lapsed or is canceled;

G) The event would create or constitute a public nuisance; or

(k) The event would cause significant damage to public property or

facilities.

0)
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8.12.090 Permit Conditions for Special Connnercial Event.

The Building Official may condition the issuance of a Special Commercial Event Permit

by imposing reasonable requirements concerning the time, place and manner of the event,

and such requirements as are necessary to protect the safety and rights of persons and

property, and the control of traffic. Such conditions may include but are not necessarily

limited to:

(a) Alteration of the date, time, route or location of the event proposed

on the event application;

(b) Conditions relating to the safety of the event area;

(c) Compliance with City Right-of-Way Permit conditions including

the posting of bonds to provide assurances concerning accommodation of pedestrian or

vehicular traffic, including restricting the event to only a portion of the street or right-ofway,

and requirements for the use of traffic cones or barricades.

(d) Requirements for the provision of first aid and/or sanitary

facilities;

(e) Requirements for use of event monitors and providing notice of

permit conditions to event participants;

(f) Restrictions on the number and type of vehicles, animals or

structures at the event, and inspection and approval of floats, structures, and decorated

vehicles for safety;

(g) Compliance with animal protection ordinances and laws;

(h) Requirements for use of garbage containers, cleanup, and

restoration of City property including litter/damage deposits;

(i) Restrictions on the use of amplified sound and compliance with

noise regulations and laws;

(j) Notice to residents and/or businesses regarding any activity which

would require a street closure and/or cause other Significant Impacts;

(k) Restrictions on the sale and/or consumption of alcohol;

(1) Elimination of an activity which cannot be mitigated to ensure

public safety, or which would expose the City to undue liability;

(m) Requirements regarding the use of City personnel and equipment;

or
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(n) Compliance with any other applicable federal, state or local law or

regulation, including but not limited to the City's Admission Tax Ordinance and Sign

Code regulations.

8.12.100 Appeal Procedures for Special Commercial Event.

The applicant shall have the right to appeal the denial of a Special Commercial Event

Permit or the imposition of a condition of approving such a permit, including but not

limited to: the amount of fees or cleanup deposits imposed pursuant to Section 8.12.130,

or a determination by the Building Official that the applicant's Certificate of Insurance

does not comply with the requirements specified in Section 8.12.120. A written notice of

appeal shall be filed with the City Clerk and the Permit Center, along with the applicable

appeal fee, within three business days of receiving either a notice of denial or a

conditional approval. The written notice of appeal shall set forth the specific grounds for

the appeal. The appeal shall be scheduled before the Hearing Examiner, whose decision

shall be final.

8.12.110 Indemnification Agreement for Special Commercial Event.

Upon application for a Special Commercial Event permit, the permit applicant and

authorized officer of the sponsoring organization must agree to reimburse the City for

any costs incurred by it in repairing damage to City property and indemnify, defend, and

hold harmless the City, its officers, employees, and agents from all causes of action,

claims or liabilities occurring in connection with the permitted event, except those which

occur due to the City's sole negligence.

8.12.120 Insurance Requirement for Special Commercial Event.

The following insurance shall be required in connection with the issuance of a Special

Commercial Event permit:

  $1,000,000 commercial general liability insurance per occurrence, and $2,000,000

general aggregate, unless waived by the City Manager or his designee.

The applicant is required to provide written proof of such insurance upon permit

application. The insurance policy shall be written on an occurrence basis, shall name the

City as an additional insured, shall be written for a period of at least twenty-four (24)

hours prior to the event and extending for a period of at least twenty-four (24) hours

following the completion of the event, and shall contain a provision prohibiting

cancellation of the policy or reduction in coverage except upon thirty (30) days written

notice to the City.

The City reserves the right to require a higher level of insurance for events that pose a

significant level of risk as determined through consultation with its risk pool.
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8.12.130 Fees for City Services for Special Commercial Event.

(a) Upon application for a Special Commercial Event Permit, the

applicant will be provided with a schedule of the estimated cost of providing City

personnel and equipment to accommodate the event. The schedule will be based solely

upon the number of participants and/or attendees expected to attend the event and the

length of the event in hours or days. The applicant/sponsor of the event will be required

to prepay these estimated costs according to the schedule at least ten (10) days prior to

the Special Commercial Event. City services and equipment may include the use of

police officers and public works employees for traffic and crowd control, pick up and

delivery of traffic control devices, picnic tables, extraordinary street sweeping and any

other requested or required City services and the cost of operating City equipment to

provide such services.

(b) If the actual cost for City services and equipment on the date(s) of

the event is less than the estimated cost in the schedule, the applicant/sponsor will be

refunded the difference by the City in a timely manner after all costs have been

determined. If the actual cost for City services and equipment on the date(s) of the event

is greater than the estimated cost, the applicant/sponsor will be billed for the difference.

(c) Permit fees and fees for the use of City services and equipment

may not be waived. In cases where a contract exists between the City and the event

sponsor, fees may be credited.

8.12.140 Damage Deposit.

(a) The applicant/sponsor of Special Commercial Event involving the

sale of food or beverages for immediate consumption, erection of structures, presence of

horses or other large animals, water aid stations or any other event likely to create a

substantial need for clean-up may be required to provide a deposit prior to the issuance of

a special event permit. A deposit may also be required to cover damage or losses to City

fixtures or equipment such as barricades, curbs, signs, fences, etc.

(b) The deposit may be returned after the event if the area used for the

permitted event has been cleaned and restored to the same condition as existed prior to

the event and all equipment has been returned in good working order.

(c) If the property used for the event has not been properly cleaned or

restored, the applicant/sponsor shall be billed for the actual cost by the City for cleanup,

restoration, or for the replacement cost of lost or damaged equipment. The deposit shall

be applied toward the payment of the bill.
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8.12.150 Revocation of Permits for Special Connnercial Events.

In addition to the reasons specified elsewhere in this Chapter, any Special Commercial

Event Permit issued under this ordinance may be revoked by the Building Official at any

time for reasons of disaster, public calamity, riot or other emergency or exigent

circumstances, or when the Building Official determines that the safety of the public or

property requires such immediate revocation. The Building Official may also revoke any

permit issued pursuant to this ordinance if the permit has been issued based upon false

information or when the permit holder exceeds the scope of the permit or fails to comply

with any condition of the permit. Notice of such action revoking a permit shall be

delivered in writing to the applicant by personal service or certified mail at the address

specified by the applicant in the application.

SPECIALCMCEVENT REGULATIONS

8.12.160 Action on Permit Application for Special Civic Event.

(a) The Building Official may approve, conditionally approve, or deny

an application for Special Civic Event Permit based on the recommendations of the

technical review committee on the same grounds as those for Special Commercial

Events, specified in Sections 8.12.080 and 8.12.090. If the application is denied or

conditionally approved, the Building Official shall inform the applicant of the following

(--\ in writing, as they apply to the particular situation: grounds for denial, conditions of

'~.' approval, reason for a change in the date, time, route or location of the event, and the

applicant's right of appeal under Section 8.12.100.

(b) Notwithstanding subsection (a) of this section, for all Special Civic

Events, the City may require an indemnification agreement, proof of insurance, or a

deposit from the event sponsor.

8.12.170 Responsibility-No Duty Created.

This Chapter shall not create any duty owed by the City of Woodinville as to any specific

person, party or class. Any duty nevertheless deemed to exist or arise in connection with

the City's permitting function shall be deemed exclusively a duty to the general public as

a whole and not to any specific person, party or class.

Section 2. Severability.

If any section, sentence, clause, phrase, part or portion of this ordinance is for any reason

held to be invalid or unconstitutional by any court of competent jurisdiction, such

decision shall not affect the validity of the remaining portions of this ordinance.
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Section 3. Effective Date.

This ordinance or a summary thereof consisting of the title shall be published in the

official newspaper of the City and shall take effect and be in full force five (5) days after

publication.

ADOPTED by the City Council of the City of Woodinville this 22nd day of January,

2002.

APPROVED:

ATTEST/AUTHENTICATED:City Clerk/CMC

ATTACHMENT F
Chapter 8.04
NUISANCES

Sections:

8.04.010 Defined.

8.04.020 Maintaining or permitting prohibited.

8.04.030 Affecting health – Designated.

8.04.040 Offending morals and decency – Designated.

8.04.050 Affecting peace and safety – Designated.

8.04.060 Abatement – Inspection of premises.

8.04.070 Abatement – Notice – Generally.

8.04.080 Abatement – Notice – Form.

8.04.090 Abatement – Notice – Mailing and filing.

8.04.100 Abatement – Failure by owner – Conditions for immediate removal by city.

8.04.110 Abatement – Conditions for removal by court action.

8.04.120 Abatement – Other methods not excluded.

8.04.130 Abatement – Cost and assessment.

8.04.140 Violation – Penalty.

8.04.010 Defined.

A public nuisance is a thing, act, omission, occupation, condition or use of property which:

A. Substantially annoys, injures, or endangers the comfort, health, repose or safety of the public;

B. In any way renders the public insecure in life or in the use of property;

C. Offends the public morals or decency;

D. Interferes with, obstructs or tends to obstruct or render dangerous for passage any street, alley, highway, navigable body of water or other public way. (Ord. 376 § 2, 1979)

8.04.020 Maintaining or permitting prohibited.

No person, persons, firms or corporation shall erect, contrive, cause, continue, maintain or permit to exist any public nuisance within the city of Sultan. (Ord. 376 § 1, 1979)

8.04.030 Affecting health – Designated.

The following acts, omissions, places, conditions and things are specifically declared to be public health nuisances, but shall not be construed to exclude other health nuisances coming within the definition of SMC 8.04.010:

A. All decayed, harmfully adulterated or unwholesome food or drink sold or offered for sale to the public;

B. Carcasses of animals, birds or fowl not buried or otherwise disposed of in a sanitary manner within 24 hours after death;

C. Accumulations of decayed animal or vegetable matter, trash, or rubbish, rotting lumber, bedding, packing material, scrap metal or any material whatsoever in which flies, mosquitoes, disease-carrying insects, rats or other vermin may breed;

D. All stagnant water in which mosquitoes, flies or other insects may multiply;

E. All noxious weeds (a weed being defined as any plant that grows out of place), and other rank growth of vegetation upon public or private property, and all grass, weeds, shrubs, bushes, trees or vegetation growing or which have grown and died, on any property and are a fire hazard or a menace to public health, safety or welfare;

F. Tent caterpillars;

G. The escape of smoke, soot, cinders, noxious acids, fumes, gases, ash or industrial dust within the city limits in such quantities as to endanger the health of persons of ordinary sensibilities or cause injury to property;

H. The pollution of any well or cistern, stream, lake, canal or body of water by sewage or industrial wastes or other substances;

I. Any use of property, substances or things emitting or causing any foul, offensive, noisome, nauseous, noxious or disagreeable odors, effluvia or stenches repulsive to the physical senses of persons which annoy, discomfort, injure or inconvenience the health of persons within the city;

J. All abandoned wells not securely covered or secured from public use;

K. All public exposure of persons having a contagious disease;

L. The distribution of samples of medicines or drugs unless such samples are placed in the hands of an adult person;

M. Garbage cans which do not have a tight-fitting lid;

N. All other acts, omissions of acts, occupations and uses of property which are deemed by the Snohomish County board of health to be a menace to the health of the inhabitants of this city. (Ord. 376 § 3, 1979)

8.04.040 Offending morals and decency – Designated.

The following acts, omissions, places, conditions and things are specifically declared to be public nuisances offending public morals and decency, but such enumeration shall not be construed to exclude other nuisances offending public morals and decency coming within the definition of SMC 8.04.010:

A. All disorderly houses, bawdy houses, houses of ill fame, gambling houses and buildings or structures kept or resorted to for the purpose of prostitution, promiscuous sexual intercourse or gambling;

B. All gambling devices which are not licensed or permitted by the city council;

C. Any place or premises where city ordinances or laws relating to public health, safety, peace, morals or welfare are openly, continuously or repeatedly violated;

D. Any place or premises resorted to for the purpose of drinking intoxicating liquor or fermented malt beverages in violation of the laws of the state of Washington or the ordinances of the city. (Ord. 376 § 4, 1979)

8.04.050 Affecting peace and safety – Designated.

The following acts, omissions, places, conditions and things are declared to be public nuisances affecting peace and safety, but such enumeration shall not be construed to exclude other nuisances affecting public peace or safety coming within the provisions of SMC 8.04.010:

A. All snow and ice not removed from public sidewalks;

B. All unauthorized signs, signals, markings or devices which purport to be or may be mistaken as official traffic-control devices placed or maintained upon or in view of any public highway or railway crossing;

C. All trees, hedges, billboards or other obstructions which prevent persons from obtaining a clear view of traffic when approaching an intersection or pedestrian crosswalk;

D. All limbs of trees which project over a public sidewalk, less than eight feet above the surface thereof or less than 14 feet above the surface of a public street;

E. All trees, limbs, buildings, structures, power and light poles and their appurtenances, or equipment which poses a reasonable threat to life or property in the event that such trees, limbs, buildings, structures, power and light poles and their appurtenances or equipment were to fall on adjacent public or private property;

F. All use or display of fireworks except as provided by the laws of the state of Washington and ordinances of the city;

G. All buildings or structures so old, dilapidated and out of repair or which have been so damaged by fire or flood as to be dangerous, unsafe, unsanitary or otherwise unfit for human use;

H. All wires over streets, alleys or public grounds which are strung less than 15 feet above the surface of the street or ground;

I. All loud, discordant and unnecessary noises or vibrations of any kind between the hours of 10:00 p.m. and 8:00 a.m.;

J. All motorcycles, automobiles, chainsaws, lawnmowers or other motorized equipment which are not equipped with the original equipment muffler or noise-deadening device or other replacement muffler or noise-deadening device recommended by the engine manufacturer;

K. The keeping or harboring of any animal or fowl which by the emission of offensive odors or by frequent or habitual howling, yelping, barking, crowing or making of other noises, annoys or disturbs persons within the city;

L. Allowing vicious animals to run at large and all activities prohibited by Chapters 6.04, 6.08, 6.12 and 6.16 SMC;

M. All obstructions of streets, alleys, sidewalks or crosswalks and all excavations in or under the same, except as permitted by the ordinances of the city or which, although made in accordance with such ordinances, are kept or maintained for an unreasonable length of time after the purpose whereof has been accomplished;

N. All open and unguarded pits, wells, excavations or unused basements;

O. All abandoned refrigerators or iceboxes from which the doors and other covers have not been removed or which are not equipped with a device for opening from the inside;

P. Any unauthorized or unlawful use of property abutting on a public street, alley or sidewalk or of a public street, alley or sidewalk which causes large crowds of people to gather, obstructing traffic and free use of the street or sidewalk;

Q. Violations of the ordinances of the city or laws of the state of Washington relating to the storage of flammable liquids;

R. The dismantling, reconstruction or repair of any vehicle or piece of machinery upon any street, alley or other public place, except minor repairs of an emergency nature;

S. All vehicles or machines parked or driven on any city street, alleyway or highway with a leaking fuel tank;

T. All vehicles used to transport flammable or explosive liquids or gases or corrosive acids, parked within the city limits, unless said vehicle is in the lawful delivery of said liquids, gases or acids;

U. All automobiles, trailers, house trailers, mobile and motor homes, boats, and all other vehicles or parts thereof, which have been left out of doors, unsheltered, for a period of 30 days; provided further, that none of the above may be left on any city street, alleyway or highway for more than 72 hours without the specific permission of the chief of police;

V. Any fence or other structure or thing on private property abutting or fronting upon any public street, sidewalk or place, which is in a sagging, leaning, fallen, decayed or other dilapidated or unsafe condition;

W. The existence upon the sidewalk in front of any premises of any debris, litter or substantial quantity of dirt;

X. All dangerous, unguarded machinery, in any public place, or so situated or operated on private property as to attract the public;

Y. Leading, driving or riding any horse or other livestock upon or over any sidewalk or public park;

Z. Crossing curbs or sidewalks with vehicles where no regular provision has been made for such crossing, without first protecting the same with appropriate risers and planking;

AA. All other conditions or things which are liable to cause injury to the person or property of anyone. (Ord. 484, 1986; Ord. 438, 1983; Ord. 376 § 5, 1979)

8.04.060 Abatement – Inspection of premises.

A. Whenever a complaint is made to the chief of police that a public nuisance exists within the city of Sultan, the chief of police or building inspector shall forthwith inspect or cause to be inspected the premises and shall make a written report of his findings.

B. Whenever practicable, the inspecting officer shall cause photographs to be made of the premises and shall file the same in the office of the city clerk. (Ord. 376 § 6(a), 1979)

8.04.070 Abatement – Notice – Generally.

If the inspecting officer determines that a public nuisance exists on private property and that there is great and immediate danger to the public health, safety, peace, morals or decency, the chief of police may serve notice on the owner or, if the owner cannot be found, on the occupant or person causing, permitting or maintaining such nuisance to abate or remove such nuisance within one to 72 hours, at the discretion of the inspecting officer and shall state that unless such nuisance is so abated, the city will cause the same to be abated and will charge the cost thereof to the owner, occupant or person causing, permitting or maintaining the same, as the case may be. (Ord. 376 § 6(b) (1), 1979)

8.04.080 Abatement – Notice – Form.

The notice shall be substantially in the following form:

NOTICE TO ABATE UNSAFE OR UNLAWFUL CONDITION

(Name and address of person notified)

As owner, agent, lessee or other person occupying or having charge or control of the building, lot or premises at _________, you are hereby notified that the undersigned, pursuant to Ordinance No. _____ of the City of Sultan, has determined that there exists upon or adjoining said premises the following condition contrary to the provisions of Subsection ______ of Section _________.

You are hereby notified to abate said condition to the satisfaction of the undersigned within ____ hours/days of the date of this notice or to appear at the office of ______ at ____ o’clock ___.m., and show cause, if any you have, why said condition should not be abated by the City, and the expenses thereof charged to you as a personal obligation. Abatement is to be accomplished in the following manner:

Dated:_________ (Name of Enforcement Officer)
By:
___________________

(Ord. 376 § 6(b) (1), 1979)

8.04.090 Abatement – Notice – Mailing and filing.

A. A copy of the notice provided for in SMC 8.04.070 and 8.04.080 shall be sent to the owner and may be sent to any other of said persons sought to be charged with the responsibility of abatement. The notice shall be sent by mail, postage prepaid, and addressed as follows:

1. To the Owner. As such person’s name and address appears on the records of the Snohomish County treasurer, or as known to the enforcement officer of the person authorized by the enforcement officer to give such notice;

2. To Any Other Such Person. As such person’s name and address are known to the enforcement officer or the person authorized by him to give notice.

B. The person giving such notice shall file a copy thereof in the office of the enforcement officer, together with an affidavit or certificate stating the time and manner in which such notice was given. The failure of any owner or other person to receive such notice shall not affect in any manner the validity of any proceedings taken under this chapter. (Ord. 376 § 6(b) (2), 1979)

8.04.100 Abatement – Failure by owner – Conditions for immediate removal by city.

If the nuisance is not abated within the time provided or if the owner, occupant or person causing the nuisance cannot be found, the health officer, in case of a health nuisance, or the chief of police, in other cases, shall cause the abatement or removal of such public nuisance. (Ord. 376 § 6(c), 1979)

8.04.110 Abatement – Conditions for removal by court action.

If the inspection officer determines that a public nuisance exists on private premises but that the nature of such nuisance is not such as to threaten great and immediate danger to the public health, safety, peace, morals or decency, he may file a written report of his findings with the mayor who may cause an action to abate such nuisance to be commenced in the name of the city. (Ord. 376 § 6(d), 1979)

8.04.120 Abatement – Other methods not excluded.

Nothing in this chapter shall be construed as prohibiting the abatement of public nuisance by the city of Sultan or its officials in accordance with the laws of the state of Washington. (Ord. 376 § 6(e), 1979)

8.04.130 Abatement – Cost and assessment.

In addition to any other penalty imposed by this chapter for the erection, contrivance, creation, continuance of maintenance of a public nuisance, the cost of abating a public nuisance by the city shall be collected as a debt from the owner, occupant or person causing, permitting or maintaining the nuisance, and if notice to abate the nuisance has been given to the owner, such cost shall be assessed against the real estate as other special taxes. (Ord. 376 § 7, 1979)

8.04.140 Violation – Penalty.

A. Any person or organization violating any of the provisions of this chapter shall be guilty of a misdemeanor and upon conviction thereof shall be subject to a fine not to exceed $500.00 or imprisonment not to exceed six months, or by both such fine and imprisonment.

B. Each day of violation of any provision of this chapter shall be considered a separate offense and such offender may be punished separately therefor. (Ord. 376 § 8, 1979)

Chapter 8.10
PUBLIC DISTURBANCE NOISE

Sections:

8.10.010 Definitions.

8.10.020 Exemptions.

8.10.030 Infraction.

8.10.040 Enforcement.

8.10.050 Separate offenses.

8.10.060 Punishment.

8.10.070 Evidence in proceedings.

8.10.010 Definitions.

For the purposes of this chapter, the following definitions shall apply:

“Public disturbance noise” shall mean the following sources of sound:

A. Frequent, repetitive or continuous sound from any horn or siren attached to a motor vehicle except as a warning of danger or specifically permitted or required by law;

B. Frequent, repetitive or continuous sound in connection with the starting, operating, repairing, rebuilding or testing of any motor vehicle, motorcycle, off-highway vehicle, or internal combustion engine in any residential zone which unreasonably interferes with the peace, comfort and repose of owners or occupants of real property in the residential zone;

C. Loud or raucous sound from any activity which unreasonably interferes with the operation of any school, church, hospital, sanitarium or nursing or convalescent facility;

D. Frequent, repetitive or continuous sound which emanates from a building structure or property, and created by musical instrument, whistle, sound amplifier, stereo, jukebox, radio, television or other device capable of reproducing or creating sound, such as sounds originating from a band session, tavern operation or commercial sales lot which unreasonably interferes with the peace, comfort and repose of owners or occupants of nearby property;

E. Sound from a motor vehicle audio sound system, such as a radio, tape player or compact disc player, when the volume is such that the sound can be clearly heard by a person of normal hearing at a distance of more than 50 feet from the vehicle itself;

F. Sound from carried or transported portable audio sound equipment, such as a radio, tape player or compact disc player, when the volume is such that the sound can be clearly heard by a person of normal hearing at a distance of more than 50 feet from the source of the sound;

G. Frequent, repetitive or continuous sound which emanates from a residence, structure or property, and created by audio sound equipment, musical instruments or social gatherings which unreasonably interferes with the peace, comfort and repose of owners or occupants of neighboring residential properties;

H. Sound from squealing or screeching of motor vehicle tires in contact with the ground or other roadway surface because of rapid acceleration, braking or excessive speed around corners except such sounds which arise from actions to avoid danger;

I. Sound originating from a motor vehicle on the public highway when the vehicle is operated without a muffler in good working order and in accordance with applicable laws and regulations;

J. Sound from yelling, shouting, hooting, whistling or singing on or near the public streets occurring between the hours of 11:00 p.m. and 7:00 a.m. which unreasonably interferes with the peace, comfort and repose of owners or occupants of real property;

K. Sound originating from residential real property relating to temporary projects for the maintenance or repair of homes, grounds or appurtenances, including sounds from lawnmowers, power hand tools, snow removal equipment and the like when the same occurs between the hours of 10:00 p.m. and 7:00 a.m. weekdays and 10:00 p.m. and 9:00 a.m. on weekends;

L. Sounds originating from construction sites and activities, including but not limited to sounds from construction equipment, power tools and hammering between the hours of 10:00 p.m. and 7:00 a.m. weekdays and 10:00 p.m. and 9:00 a.m. on weekends except such sounds which arise from emergency construction work to protect public or personal health and safety. (Ord. 799-02)

8.10.020 Exemptions.

Though the following sources of sound may fall within the definitions of a “public disturbance noise” as defined in the previous section, the following sounds shall be exempt and shall not be a public disturbance noise:

A. Noise originating from aircraft in flight and sounds which originate in airports and are directly related to flight operations;

B. Noise created by safety and protective devices, such as relief valves where noise suppression would defeat the safety relief intent of the device;

C. Noise created by fire or security alarms, or noise created by emergency equipment;

D. Noise created by auxiliary equipment on motor vehicles used for highway maintenance;

E. Noise created by a special event so long as the event is in compliance with the terms and conditions of its special event permit;

F. Noise created by natural phenomenon;

G. Noise created by public utility facilities including electrical substations;

H. Noise created from local school marching bands while practicing;

I. Noise created by bells, chimes or carillon not operated for more than five minutes in any one hour from the hours of 7:00 a.m. to 10:00 p.m., but not including such noise as is artificially created and amplified and broadcast via loud speaker; and

J. Noise created by the operation of equipment or facilities of surface carriers engaged in commerce by railroad. (Ord. 799-02)

8.10.030 Infraction.

It is unlawful and a civil infraction for any person to cause or allow to be emitted a nonexempt public disturbance noise as defined by this chapter. (Ord. 799-02)

8.10.040 Enforcement.

Where this chapter defines “public disturbance noise” as sound unreasonably interfering with the peace, comfort and repose of owners or possessors of real property or neighboring property, only after a complaint has been made by such a person may the police department issue a civil infraction notice. In all other instance of a “public disturbance noise” a civil infraction notice may be issued without a complaint. (Ord. 799-02)

8.10.050 Separate offenses.

For enforcement purposes, sound emitted during separate days shall be deemed a separate violation. A day is a 24-hour period beginning at 12:01 a.m. (Ord. 799-02)

8.10.060 Punishment.

A first violation and infraction of this chapter shall be punished with a penalty of $100.00. A second violation and infraction of this chapter shall be punished with a penalty of $200.00. A third and/or subsequent violation and infraction of this chapter is a misdemeanor and shall be punished with a fine of $500.00 and/or incarceration in jail for a period not to exceed 30 days. (Ord. 799-02)

8.10.070 Evidence in proceedings.

In any proceeding under this chapter, evidence of sound level through the use of sound level meter readings shall not be necessary to establish the commission of the violation. (Ord. 799-02)

� � HYPERLINK "http://www.ecy.wa.gov/programs/sea/sepa/faq.htm" ��http://www.ecy.wa.gov/programs/sea/sepa/faq.htm�








�City staff used this code section in 2007 to permit live music events on private property





