SULTAN CITY COUNCIL

AGENDA ITEM COVER SHEET

e

ITEM NO:  Public Meeting

Sultan 144 LLC - Greens Estate Planned Unit Development and
Preliminary Plat Application

DATE: November 8, 2007

SUBJECT:

Conduct Public Meeting for the Sultan 144 LLC Greens Estate Planned Unit
Development and Preliminary Plat Application

CONTACT PERSON:
Rick Cisar, Director of Commuijty Development

ISSUE:

The issue before the City Council is to conduct a Public Meeting to consider an Appeal
by Sultan 144 LLC Greens Estate Planned Unit Development and Preliminary Plat
Application (Attachment 1) in accordance with SMC 2.26.150. (B) (Attachment 2). The
actions the City Council may take at the Public Meeting under SMC 2.26.15.(B) are:

1. The Council may concur with the findings and conclusions of the Hearing
Examiner and affirm the Examiner's Decision; or remand the matter to the
Examiner for further proceedings in accordance with the Council’s findings and
conclusions.

2. The Council may determine to hear the Appeal at a Public Hearing.

In those instances in which the Council affirms the Examiner’'s Decision or remands the
matter to the Examiner, the Council's Decision shall be reduced to writing and entered
into the record of the proceeding within 15-days of the Public Meeting. Copies of the
Decision shall be mailed to all parties of record.

In those instances in which the Council determines to conduct a Public Hearing, notice
of the Hearing shall be given by publication in the city newspaper no less than 10-days
prior to the date set for the hearing and written notice shall also be given by the Council
by mail to all parties of record before the Hearing Examiner.

All Council Hearings conducted pursuant to this section shall be de novo and shall be
limited to those matters raised in the Appeal. The Council shall consider the Appeal
based upon the record before the Examiner and all written and oral testimony
presented at the Council Hearing. All testimony at any Public Hearing shall be taken
under oath. '



STAFF RECOMMENDATION:

Conduct the Public Meeting and thereafter by Motion set December 13, 2007 at 6:00
p.m. to conduct a Closed Record Public Appeal Hearing for the Sultan 144 LLLC Greens
Estate Planned Unit Development and Preliminary Plat.

SUMMARY:

The Hearing Examiner conducted an Open Record Hearing on September 11, 2007 for
the Sultan 144 LLC Greens Estate Planned Unit Development and Preliminary Plat
Application.

The Development is located at the southeast corner of Sultan Basin Roard and 132™
Street S.E. The Hearing Examiner’s Report and Recommendation dated September
19, 2007 (Attachment 3), recommended Denial of the Planned Unit Development:
RETURN preliminary subdivision for modification (Recommendation includes revised
conditions of approval in case the Council disagrees with the reason for Denial of the
Planned Unit Development). The Examiner's Finding 10, demonstrates compliance
with all locational criteria within SMC 16.10.110(2) except subsection (d), the “transit
facilitation” criteria (Attachment 4).

Sultan Municipal Code (SMC) Section 2.26.150 requires scheduling an Open Public
Meeting for the City Council to consider the Appeal no sooner than 21-days nor longer
than 35-calendar days from the date the Appeal was filed. The next available City
Council Meeting to consider setting the Appeal Hearing is November 8, 2007.

FISCAL IMPACT:
Staff time in preparing Public Notices and Reports for the Public Meeting.

RECOMMENDED ACTION

Conduct the Public Meeting and thereafter by Motion set December 13, 2007 at 6:00
p-m. to conduct a Closed Record Public Appeal Hearing for the Sultan 144 LLC Greens
Estate Planned Unit Development and Preliminary Plat.

COUNCIL ACTION:
DATE:

Attachment 1 - Sultan 144 LLC Appeal

Attachment 2 — SMC 2.26.150 Hearing Examiner Council Consideration
Attachment 3 - Hearing Examiner September 19, 2007 Recommendation
Attachment 4 - SMC 16.10.110 B.2. subsection (d) PUD Section



B W N

N B - U = A T v

10
11
12
13
14
15
16
17
18
19
20
21
22
23
24
25
26

ECEIVIE ”
0CT 1 2 2007
BY: oo

HEARING EXAMINER FOR THE CITY OF SULTAN

FPPUD05-001 _ ,
In Re: GREENS ESTATES PUD AND e
PRELIMINARY PLAT APPLICATION SULTAN 144 LLC’S APPEAL OF THE-
HEARING EXAMINER’S DENIAL OF
MOTION FOR RECONSIDERATION

L RELIEF REQUESTED

Applicant, Sultan 144 LLC (“Sultan 144}, respectfully requests that Council reverse the
Examiner’s recommendation of denial of the Greens Estates PUD based on proximity to transit, |
as set forth in the Examiner’s September 19, 2007 Decision (“HE Dec'i.sioh”)‘anc.l _0¢tober 4,
2007 Order Denying Request for Reconsideration (“Order”). " L o

Specifically, Sultan 144 requests: _ L _

1. That the Council find that the requirements of SMC 16.10.110B)2)(d) are met |
based on the Green Estates’ proximity to transit, which is virtually identical to the proximity to
transit for the Skoglind Estates project. that. was previously approved by ‘the Council on
June 29, 2006, in Resolution No. 06-09A. .

APPEAL OF HEARING EXAMINER’S FOSTER PEPPER PLLC

1111 THIRD AVENUE, SUITE 3400
PUD DECISION -1 SEATTLE, WASHINGTON 981013299

206-447-4400 .

Aachmend: |

50844806.2
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1L EVIDENCE RELIED UPON
This Motion relies wpon the Declaration of Mark Villwock, P.E. and the exhibits
attached thereto that were provided to the Examiner with Sultan 144’s Motion for
Reconsideration.
HI. ANALYSIS

Appeals of the Examiner’s decision are authorized pursuant to SMC 2.26.140.

A. The Greens Estates Project Complies With The Sultan City Council’s Prior
Interpretation of SMC 16.10.110(B)(2)(d).

The Examiner’s decision that the Greens Estates project did ﬁot have “sufficient
proximity” to “facilitate transit access” was based on a ﬁnding that the site was more than a
mile from the nearest transit stop on SR 2. HE Decision Finding 10(D); Conclusions 4-7.

Based on GIS measurement, the Greens Estates is locéted 0.992 miles from the SR2
Park-n-Ride. This distance is virtually identical to the distance between the Skoglund Estates
project and the SR-2 Park-n-Ride, which is 0.994 miles as determined by a GIS measurement.
Villwock Declaration 44-5 and Exhibits 1 and 2 attached thereto.

The Examiner had no rationale basis for denying the Greens Estates Project for
noncompliance with SMC 16.10.110(B)2)(d), given that the distance is acﬁuaHy slightly less
than that for the Skoglund Estates projecf, which was approved by the Council as being
sufficiently proximate to transit. In short, the Examiner should have followed the Council’s
previous interpretation of SMC 16.10.110(B)(2)(d) and treat like-sifuated projects similarly.
Castle Homes and Development, Inc. v. City of Brier, 76 Wn.App. 95, 882 P.2d 1172 (1994)
(Hearing Examiner erred in disregarding Council’s mandate).

In approving Skoglund Estates, the Council found that the proximity requirement was

met:
18. Community Transit Routes 270, 271, and 271 [sic] service the Sultan Park &
Ride on Use 2 east of 10" Street approximately 1.0 mile from the site. Service is
provided through the City and to and from Everett via Snohomish and Monroe.
APPEAL OF HEARING EXAMINER’S 11114;(‘)15111‘5;‘ AE’E:IT:%IEITJ; gﬂml
PUD DECISION ) SEATTLE, “2’32:{122}33;5 98101-3299

508443062
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Development of the type herein will facilitate and increase the prospect of a
direct roufe along Sultan Basin Road. The Council finds that the site is in

sufficient proximity in light of these facts to be approved as a PUD. (Emphasis
added).

Land use ordinances should be given a reasonable construction and application in order
to serve their purpose and scope. Unreasonable constructions should be rejected. State ex rel.
Edmond Meany Hotel, Inc. v. Seaitle, 66 Wn.2d 329, 402 P.2d 486 (1965); Bariz v. Board of
Adjustment, 80 Wn.2d 209, 492 P.2d 1374 (1972). Importantly, as the Washington Supreme
Court recently reaffirmed in Sleasman v. City of Lacey_, 159 Wn.2d 639, 151 P.3d 990 (2007),

such ordinances should be strictly construed in favor of the property owner.

It must also be remembered that zoning ordinances are in derogation of the
common-law right of an owner to use private property so as to realize its highest
utility. Such ordinances must be strictly construed in favor of property owners

and should not be extended by implication to cases not clearly within their
scope and purpose.

Sleasman v. City of Lacey, 159 Wn.2d 639, 643, 151 P.3d 990 (2007} (fn. 4) (emphasis
added).

In approving the Skoglund Estates project, the Council endorsed single family PUDs at a
distance of 1 mile from the SR-2 bus stop. The same rationale that was the basis for the
Skoglund Estates approval applies to the Greens Estates PUD.

With all due respect to the Examiner, the Examiner’s “good conscience™ or opinion on
the distance that a majority of Americans are likely to walk? are not legal standards-that warrant
deviation from the Council’s prior interpretation of SMC 16.10.100(B)(2){d). Moreover, given
that the ordinance must be construed in favor of the property owner, the Examiner is not entitled
to impose a three-fifth’s mile requirement on PUDs when none is found in the Code. See HE

Decision, p. 9 (quoting Vodnick Lane Decision that a site three-fifths of a mile from transit

“minimally meets the “sufficient proximity” . . . test.”)

i) Decision Conclusion 7,
HE Decision Finding 5.

FOSTER PEPPER PLIC
APPEAL OF HEARING EXAMINER’S 1111 THIRD AVENUE, SUITE 3400
PUD DECISION -3 SEATTLE, “2’33_11%(5;4%1;98101-3299

50844806.2
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B. The Intent of SMC 16.10.110(B}2Xd) Is To Ensure That PUDs Have
Similar Transit Access As Similar Development In The Underlying Zone,

The purpose of SMC 16.10.110(B)2)(d) is not to set some arbitrary and unknowable
distance between land that can be developed as a PUD and land that cannot. Rather, it is to
ensure that transit access to the PUD-SF would be similar to that for other types of

development.

The Sultan Municipal Code’s PUD provisions do not contain a specific requirement for

a certain level of, or distance for, pedestrian access to transit facilities and the requirement of

“sufficient proximity” must be read in pari materia with the other sections of the Code.
For example, SMC 16.10.120(B)(4)(c), which is the requirement that PUDs have

effective street networks, establishes the following criteria for transit stops:

Transit and school bus routes and transit and school bus stops, either within the
development or on the collector or arterials that provide the major access to the

proposed development, unless such provision is deemed inconsistent with the
transit or school bus routing plans.

Thus, a PUD must have a bus stop within the development or on a collector or arterial
that provides major access, and no specific distance to the transit stop is established. The
requirement facilitates—i.e. makes easier—transit use by requiring a bus stop. Moreover, the
requirement to provide a bus stop is conditioned by the phrase “uniess such provision is deemed
inconsistent with the transit or bus routing plans.”

The Examiner’s interpretation of 16.10.110(B)(2)(d) renders SMC 16.10.110 internally
inconsistent because on one hand the regulation acknowledges that transit may be unavailable to
a PUD-SF and, on the other, under the Examiner’s interpretation, requires that transit be

available within approximately three-fifths of a mile.

FOSTER PEPPER PLLC
APPEAL OF HEARING EXAMINER'S 1111 THIRD AVENUE, SUITE 3400
PUD DECISION -4 SEATTLE, WASHINGTON 98101-3299

206-447-4400

50844306.2
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SMC 16.10.110(B)2)(D) provides:

The PUD-SF is located with respect to schools, parks, playgrounds, and other
public facilities such that the PUD will have access to these facilities in the
same degree as would development in a form generally permitted by the

underlying zoning in the area. (Emphasis added).

When read together, the requirements of SMC 16.10.110(B)(2)(d), 16.10.110(B)(2)(£).

and 16.10.120(B){(4)(c) evidence an intent for PUD-SFs 1o 1) make access to transit easier than

it otherwise might be under the requirements of the underlying zone; 2) install bus stops unless

inconsistent with transit plans; and 3) have access to public facilities in a manner that would be

similar to that of a development in the underlying zone. The requirement to facilitate transit

access must be read reasonably and take into consideration the realities of transit availability in

Sultan. That reality is that 1) there is no bus route currently serving Sultan Basin Road; 2) no

bus route will be implemented until there is sufficient population on Sultan Basin Road to

support it; and 3) currently the closest transit stop to the Greens Estates project 1s a parking lot

for a Park-n-Ride, which means people will likely be driving there, not walking.

C.

The Examiner’s Interpretation of SMC 16.10.110(B)(2)(d) Violates
Constitutional Rights of Substantive Due Precess and Equal Protection And
Renders The Ordinance Unconstitutionally Vague.

The Examiner’s Interpretation of SMC 16.10.110(B)(2){d) Renders The
Regulation Unconstitutionally Vague.

Anderson v. Issaquah, 70 Wn. App. 64, 851 P.2d 744 (1993), establishes when a land

use ordinance should be declared void for vagueness.3

[A] statute which either forbids or requires the doing of an act in terms so vague
that men of common intelligence must necessarily guess at its meaning and differ
as to its application, violates the first essential of due process of law. ...

In the area of land use, a court looks not only at the face of the ordinance but also
at its application to the person who has sought to comply with the ordinance
and/or who is alleged to have fajled to comply. ... The purpose of the void for

vagueness doctrine is to limit arbitrary and discretionary enforcements of the
law. ...

¥ See also, Burien Bark Supply v. King County, 106 Wn.2d 868, 725 P.2d 994 (1986).

y FOSTER PEPPER PLLC
APPEAL OF HEARING EXAMINER’S 1111 THIRD AVENUE, SUITE 3400
PUD DECISION -5 SEATTLE, WASHINGTON 98101-3299

508448002

206-447-4400
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‘with SMC 16.10.110(B)2)(d) may be determined. .. .”

Anderson v. Issaquah, at 75 (internal citations omitted).

Here, it is clear that no one can determine what distance away from transit constitutes
“sufficient proximity.” City staff and the City Council apparently agree that one mile is
sufficiently proximate, whereas the Examiner believes that three-fifths of a mile is a better
number.  This type of guesswork is precisely what is prohibited by Anderson v. Issaquah.
Additionally, it is arbitrary to deny a project that is actually 0.002 miles closer to the transit stop
than a project that has been approved.

In his Order, the Examiner candidly acknowledges that he is shooting in the dark with
his interpretation—noting that he “did his best” but that “the SMC needs measurable standards
to determine compliance with the criterta.” Order p. 3. The Examiner con.cluded that he

“sincerely hapes that the Council will establish a quantifiable measure by which compliance

Council has established 1.0 mile as a quantifiable measure for compliance. This

measure requires approval of the Greens Estates PUD.

2. The Examiner’s Inferpretation of SMC 16.10.110(B)(2){d) Violates
Substantive Due Process.

“Due process requires governments to treat citizens in a fundamentally fair manner.”
Valley View Industrial Park v. City of Redmond, 107 Wn.2d 621, 636, 733 P.2d 182 (1987).
In Presbytery of Seattle v. King County, the Washington Supreme Court explained the

substantive due process doctrine as follows:

To determine whether the regulation violates [substantive] due process, the court
should engage in the classic 3-prong due process test and ask: (1) whether the
regulation is aimed at achieving a legitimate public purpose; (2) whether it uses
means that are reasonably necessary to achieve that purpose; and (3) whether it is
unduly oppressive on the land owner, “In other words, 1) there must be a public
problem or ‘evil,” 2) the regulation must tend to solve this problem, and 3) the
regulation must not be “unduly oppressive’ upon the person regulated.” The
third inquiry will usually be the difficult and determinative one.

The “unduly oppressive” inquiry lodges wide discretion in the court and implies
a balancing of the public's interest against those of the regulated landowner. We
have suggested several factors for the court to consider to assist it in determining

s FOSTER PEPPER PLLC
APPEAL OF HEARING EXAMINER'’S 1111 THIRD AVENUE, SUITE 3400
PUD DECISION -6 SEATTLE, wzﬁéﬂ%irfog 98101-329%

508448062
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whether a regulation is overly oppressive, namely: the nature of the harm sought
to be avoided, the availability and effectiveness of less drastic protective
measures; and the economic loss suffered by the property owner. ...

If the regulation is not aimed at a legitimate public purpose, or uses a means
which does not tend to achieve it, or if it unduly oppresses the landowner, then
the ordinance will be struck down as violative of due process and the remedy is

invalidation of the regulation. No compensation (which properly belongs with a
“taking” analysis) is warranted in the face of a due process violation.

Presbytery of Seattle v. King County, 114 Wn.2d 320, 330-332, 787 P.2d 907 (1990} (internal’
citations omitted).

The Examiner’s interpretation of SMC 16.10.110(B)(2)(d) does not foster a legitimate
public purpose. While it may be a laudable public goal to provide access to public
transportation, it is unfair to thwart a development merely because the property is located on a
road that is currently not served by public transportation, when there is no Code provision that
requires this result. It is also unfair to draw an arbitrary line for where PUDs will be allowed in
Sultan when no such line is provided for in the Code.

The Examiner’s interpretation is unduly oppressive. A regulation is unduly oppressive,
in violation of the third prong of substantive due process, when it is more burdensome than
necessary to serve its purpose.

Here, a property-owner cannot move the land to another location. There is no indication
in the Code that the Council ever intended to exclude all land within the City from PUD
consideration if it was more than three-fifths of a mile from the SR-2 bus stop.

Suitan 144 was entitled to rely upon a reasonable interpretation of the City’s PUD
regulations, including the staff interpretations for both the Skoglund and Greens projects and the
Council’s action approving the Skoglund PUD. As a result, Sultan 144 has millions of dollars
at risk with its Greens Estates development. By prohibiting otherwise permitted development,

the Examiner’s interpretation, if adopted by Council, would greatly devalue Sultan 144’s

property and other similarly situated properties.

FOSTER PEPPER PLLC
APPEAL OF HEARING EXAMINER’S 1111 THIRE AVENUE, SUITE 3400
PUD DECISION -7 SEATTLE, \zagj?ﬁr“c:}r& 98101-3299

50844806.2
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3. The Examiner’s Decision Vielates Equal Protection.

The Equal Protection Clause of the Fourteenth Amendment commands that no State
shall “deny to any person within its jurisdiction the equal protection of the laws,” which is
essentially a direction that all persons similarly situated should be treated alike. Plyler v. Doe,
457 U.8. 202, 216, 102 S.Ct. 2382, 2394, 72 L.Ed.2d 786 (1982).

Equal protection requires that (1) legislation treats all members within the designated
class alike, (2) there are reasonable grounds to distinguish between those within and those
outside the class, and (3) the classification has a rational relationship to the purpose of the
enactment. Paulson v. County of Pierce, 99 Wn.2d 645, 652-53, 664 P.2d 1202 (1983), appeal
dismissed, 464 U.S. 957, 104 S.Ct. 386, 78 1..Ed.2d 331 (1983).

In Grader v. City of Lynnwood, 45 Wn. App. 876, 728 P.2d 1057 (1986), the city, as a
condition of development, interpreted its nonconforming use provisions to require a developer
of one property to bring into complianée an existing structure that he owned on a second
property. This interpretation failed the second part of the equal protection test because it
unfairly treated a developer with two properties different than a developer with a single
property. Grader, at 881-882.

The classification created by the Examiner’s interpretation of SMC 16.10.110(B)(2)(d)
fails the equal protection test for the same reason. Here, if the Council adopts the Examiner’s
interpretation, Sultan 144’s Greens project would be treated differently than its Skoglund
project even though both developments are located at virtually the same distance from the SR2
transit stop. The Examiner’s interpretation also wrongfully impacts other developments
because a developer whose project is located a mile away from the SR2 bus stop would be
treated differently from a developer whose property is located closer to the bus stop even though
the regulation does not create a basis for the distinction; the first developer had nothing to do

with the location of the SR2 bus stop; and the developer has no power to compel the transit

authority to add a bus route on Sultan Basin Road.

FOSTER PEPPER PLLC
APPEAL OF HEARING EXAMINER'S 1111 THIRD AVENUE, SUITE 3400
PUD DECISION -8 SEATTLE, WASHINGTON 98101-3299

206-447-4400
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In short, it was fundamentally unfair, and a violation of equal protection, for the
Examiner to recommend denial of the Greens Estates project when it presents the same factual
circumstances as the Skoglund Istates project. See also, Sabin v. Skagit County, 136 Wn. App.

869, 152 P.3d 1034 (2006) (County could not repeatedly reverse the reasonable interpretation of

its own ordinance).

III. CONCLUSION
For the foregoing reasons, Sultan 144 respectfully requests that the Council reject the
Examiner’s recommendation, find that the Greens Estates project is compliant with

SMC 16.10.110(B)(2)(d), and approve the PUD.

Respectfully submitted this 12™ day of October 2007

FOSTER PEPPER PLLC

Patrick J. MWBA No. 2{982
Attorney fodApplicant Sultan 144 LLC

APPEAL OF HEARING EXAMINER'S llIl:;(')l‘?;vf]:lu2 Aﬁgﬁfféﬁﬁ‘ Jcaoo
. SEATTLE, WASHINGTON 98101-3299
PUD DECISION 9 YASHINGTOR

508448062
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HEARING EXAMINER FOR THE CITY OF SULTAN

FPPUD05-001
In Re: GREENS ESTATE PUD AND
PRELIMINARY PLAT APPLICATION DECLARATION OF MARK
VILLWOCK, P.E. IN SUPPORT OF
SULTAN 144 LLC’S MOTION FOR
RECONSIDERATION

I, MARK VILLWOCK, declare under penalty of perjury and the laws of the State of
Washington that the following is true and correct and based upon my own personal knowledge.

L. 1 am over eighteen years of age and competent to testify in this matter,

2. I am employed as a Project Manager with LDC, Inc. and am a registered
professional engineer in the State of Washington. In that capacity, I have been employed on the
Greens Estates PUD and Preliminary Plat applications and testified at the recent public hearing
on the PUD,

3. Following receipt of the Examiner’s decision denying the PUD based upon the
proximity to transit criteria (SMC 16.10.1 10(B)(2)(d)), I calculated the distance from the Greens
PUD to the Park-n-Ride bus stop on SR 2 using Graphical Information System (“GIS»)

software. This program enables very accurate measurements of distance.

DECLARATION OF MARK VILLWOCK - i FOSTER PEPPER PLLC
1111 THIRD AVENUE, SUTTE 3400
: SEATTLE, WASHINGTON 98101-329%
206-447-4400

50842643,1
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4. I calculated the distance from the proposed bus stop on the Greens property to
the SR 2 park-n-ride along the alignment of the existing and proposed walkway along Sultan
Basin Road and SR 2. A copy of the walkway exhibit, which was presented at the hearing is
attached as Exhibit 1.

5. This distance is 0.992 miles, Previously, I performed a similar analysis for the
Skoglund PUD. The proximity to transit distance for the Skoglund PUD was 0,994 miles,
which the Sultan City Council, in approving that PUD, concluded was adequate for purposes of
(SMC 16.10.110(B)(2)(d). |

6. Attached as Exhibit 2 is a aerial photograph showing the proximity to transit for
both the Skoglund and Greens projects. As can be seen from Exhibit 2, the difference In
distance to the SR 2 park-n-ride is negligible (under 100 feet).

EXECUTED at Jegdmville. , Washington this 2% day of September 2007.

-~
Mark Villwock, P.E.
DECLARATION OF MARK VILLWOCK - 2 FOSTER PEPPER PLLC

1111 THIRD AVENUE, SEITE 3400
SEATTLE, WASHINGTON 98101-3299
206-447-4400

50842643.1




Sultan Municipal Code

D. Where the examiner’s decision is final and
conclusive, with right of appeal to court, the proce-
dures for appeal are as set out in the underlying
ordinance or statute govermng the land use permit
or other albearing. (Ord. 550, 1990)

2.26 150 Council consideratjor

A. An examiner s decision which has been
timely appealed pursuant to SMC 2.26.140 shall
come on for council consideration in open public
meeting no sooner than 21 nor longer than 35 cal-
endar days from the date the appeal was filed. The
council shall consider the matter based upon the
record before the examiner, the examiner's deci-
sion, the written appeal statement and any written
comments received by the council before closure
of the city clerk/treasurer’s office seven days prior
to the public meeting date set for council consider-

. Atthe public meeting, the council may con-
cur w1th the findings and conclusions of the exam-
iner and affirm the examiner’s decision; remand
the matter to the examiner for further proceedings
in accordance with the council’s findings and con-
clusions; or the council may determine to hear the
appeal at public hearing. In those instances in
which the council affirms the examiner’s decision
or remands the matter to the examiner, the coun-
cil’s decision shall be reduced to writing and
entered into the record of the proceeding within 15

days of the public meetmg Coples of the decision
shall be mailed to all partie

mines to conduct a public hearing, notice of the
hearing shall be given by publication in the city
newspaper no less than 10 days prior to the date set
for the hearing and written notice shall also be

given by the council by mail to all parties of record
before the heann

CATINgGS conducted pursuant to
tIns secuon sha]l be de novo and shall be limited to
those matters raised in the appeal. The council shall
consider the appeal based upon the record before
the examiner and all written and oral testimony
presented at the council hearing. All testimony at
any public hearing shall be taken under oath.

E. At the conclusion of the public hearing, the
council shall enter its decision which shall set forth
the findings and conclusions of the council in sup-
port of its decision. The council may adopt any or
all of the findings or conclusions of the examiner
which support the council’s decision. The council
may affirm the decision of the examiner, reverse
the decision of the examiner either wholly or in

2-23

2.26.180

patt, or may remand the matter to the examiner for
turther proceedings in accordance with the coun-
cil’s findings and conclusions.

E. The council’s decision shall be reduced to
writing and entered into the record of the proceed-
ings within 15 days of the conclusion of the hear-
ing. Copies of the decision shall be mailed to all
patrties of record. (Ord. 550, 1990)

2.26.160  Effect of council action.

The council’s decision to affirm an examiner’s
decision or remand a matter to the examiner pursu-
ant to SMC 2.26.150(B), or the council’s decision
after public hearing on an appeal, shall be final and
conclusive with right of appeal to the Superior
Court of Snohomish County by writ of certiorar,
writ of prohibition or writ of mandamus within 15
calendar days of the council’s decision. The cost of
transcription of all records ordered certified by the
court for such review shall be borne by the appli-
cant for the writ. (Ord. 550, 1990)

2.26.180 Local improvement district
) assessment roll hearings.

A. As authorized by RCW 35.44.070, the city
council hereby provides for delegating, whenever
directed by majority vote of the city council, the
duty of conducting public hearings for the purpose
of considering and making recommendations on
final assessment rolls and the individual assess-
ments upon property within local improvement
districts to a hearing examiner appointed under this
section, and the hearing examiner is directed to
conduct such hearings and make those recommen-
dations when thus authorized by the city council.

B. All objections to the confirmation of the
assessment roll shall be in writing and identify the
property, be signed by the owners and clearly state
the grounds of the objection. Objections not made
within the time and in the manner prescribed and as
required by law shall be conclusively presumed to
have been waived.

C. The hearing examiner shall conduct the

 hearing to be commenced at the time and place des-

ignated by the city council, cause an adequate
record to be made of the proceedings, and make
written findings, conclusions and recommenda-
tions to the city council following the completion
of such hearings, which may be continued and
recontinued as provided by law whenever deemed
proper by the hearing examiner, and the city coun-
cil shall either adopt or reject the recommendations
of the hearing examiner.,

(Revised 12/02)
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2.26.130

mental conditions, cither existing or potentially
arising from the proposed improvement;

D. All decisions or recommendations of the
hearing examiner are subject to reconsideration,
unless reconsideration is waived. Reconsideration
is waived unless within seven calendar days of the
date of mailing of the decision or recommendation,
the applicant, the city or a party of record submits
a written request for reconsideration in accordance
with rules issued by the hearing examiner. Pending
reconsideration by the hearing examiner, a deci-
sion or recommendation shall not be deemed final
for the purpose of commencement of the period of
time in which to commence an appeal. If reconsid-
eration is waived because no timely request for
reconsideration is made, the initial decision or rec-
ommendation of the hearing examiner, subject to
any right of appeal, shall be deemed final as of the
eighth calendar day after the date of mailing of the
decision or recommendation. If a timely request for
reconsideration is made, the hearing examiner shall
grant or deny reconsideration within 10 calendar
days of the date of receipt of the request for recon-
sideration. All periods of time provided for in this
code for filing an appeal of a hearing examiner’s
decision, or for council consideration of a hearing
examiner’s recommendation, shall commence to
- run from the later of the eighth calendar day after
mailing of the hearing examiner’s decision or rec-
ommendation or the date of the hearing examiner’s
order granting or denying reconsideration.

E. All fees associated with the reconsideration
shall be set by council resolution.

E. A statement of the date the decision will
become final unless appealed, together with a
description of the appeal procedure, (Ord. 764-01;
Ord. 550, 1990)

2.26.130  Notice of examiner’s decision.

Not later than three working days following the
rendering of a written decision, copies thereof shall
be mailed to the applicant and to other parties of
record in the case. “Parties of record” shall include
the applicant and all other persons who specifically
request notice of decision by signing a register pro-
vided for such purpose at the public hearing, or
otherwise provide written request for such notice,
(Ord. 550, 1990)

iner’s decmlon shall be limited to the following:
1. Newly discovered evidence which is
material to the examiner’s decision and which

{Revised 10/04)

2-22

could not reasonably have been produced at the
examiner’s hearing;

2. The examiner exceeded his jurisdiction;

3. The examiner failed to follow the appli-
cable procedure in reaching his decision:

4. The examiner committed an error of law
or misinterpreted the applicable zoning ordinance,
comprehensive plan, provisions of the city’s code
or other city or state law or regulation; or

5. The examiner’s findings and conclusions
are not supported by the record.

B. 1. Where the examiner’s decision is final
and conclusive with right of appeal to the council,
any such appeal shall be filed by the applicant, a
department of the city, or other aggrieved person or
agency with the city clerk/treasurer within 10 cal-
endar days following the rendering of the exam-
iner’s decision pursuant to SMC 2.26.120. In
computing the time in which to file an appeal with
the council, the date the examiner’s decision is ren-
dered shall not be included. The last day of the
period so computed shall be included unless it is a
Saturday, a Sunday or a legal holiday, in which
event the period runs until the end of the next day
which is neither a Saturday, Sunday or a legal hol-
iday.

2. Appeals filed with the city clerk/treasurer
shall be in writing, shall contain a detailed state-
ment of grounds for appeal and the facts upon
which the appeal is based, and shall be accompa-
nied by a fee of $50.00; provided, that such appeal
fee shall not be charged to a department of the city
or to other than the first appeilant. All council pro-
ceedings shall be limited to those matters expressly
raised in a timely written appeal or appeals.

3. The timely filing of an appeal shall stay
the effective date of the examiner’s decision until
such time as the appeal is adjudicated by the coun-
cil or withdrawn.

C. 1. If the appeal is to the council, the timely
filing of an appeal shall stay the effective date of
the examiner’s decision until such time as the
appeal is adjudicated or withdrawn.

2. Within seven calendar days following the
umely filing of an appeal with the city clerk/trea-
surer, notice thereof and of the date, time and place
for council consideration shall be mailed by the
clerk’s office to the applicant, to the examiner and
{o all other parties of record. Such notice shall
additionally indicate the deadline for submittal of
writien comments as prescribed in SMC 2.26.150.



BEFORE the HEARING EXAMINER of the

CITY of SULTAN
RECOMMENDATION
FILE NUMBER: FPPUDO05-001
APPLICANT: Sultan 144, LLC'
TYPE OF CASE: Preliminary Planned Unit Development subdivision (Greens
Estates)
STAFF RECOMMENDATION: Approve subject to conditions

SUMMARY OF RECOMMENDATION: DENY Planned Unit Development; RETURN preliminary
subdivision for modification (Recommendation includes
revised conditions of approval in case the Council disagrees
with the reason for denial of the Planned Unit Development)

DATE OF RECOMMENDATION: September 19, 2007

INTRODUCTION

Sultan 144, LLC (Sultan 144), 15 Bellevue Drive, Suite 102, Bellevue, Washington 98005, secks
preliminary approval of Greens Estates, a 63 lot single-family residential Planmed Unit Development (PUD)
subdivision of a 18.06 acre site zoned Low-Moderate Density Residential (LMD).

143-1 Greens, LLC (The Greens), C/o Barclays North, Inc., 10515 20™ Strect SE, Suite 100, Everett,
Washington 98205, initially filed the application on August 4, 2005, and supplemented that filing with
additional materials on September 2, 2005. (Exhibits 3 {Finding 2} and 4B ?) The application at that time
sought approval of a 107 lot single famly residential PUD development of 23.88 acres. (Exhibit 3, Finding
1) The Greens challenged the Sultan Department of Community Development’s (DCD’s) determination that
its September 2, 2005, application submittals were incomplete. The Greens’ appeal was assigned file number

See Intreduction section, below, for an explanation of the change in applicant which occurred prior to hearing.

Exhibit citations are provided for the reader’s benefit and indicate: 1) The source of a quote or specific fact; and/or 2)
The major document(s) upon which a stated fact is based. While the Examiner considers all relevant documents in the
record, typically only major documents are cited. The Examiner’s Recomimendation is based upon all documents in the
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HEARING EXAMINER RECOMMENDATION
RE: FPPUDO05-001 (Greens Estates)
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AP05-001. Following an October 19, 2005, appeal hearing, the Sultan Hearing Examiner (Examiner) ruled
on October 21, 2005, that the application was complete as of September 2, 2005. * (Exhibit 3)

Sometime between October 19, 2005, and December 6, 2006, The Greens transferred all its interest in both
the application and the subject property to Sultan 144. Sultan 144 filed a revised application (acreage
reduced approximately 5.82 acres and number of lots reduced by 44) on December 6, 2006, (Exhibit 4B.
Exhibit 11, Sheet EX-01, depicts the old and the current development configuration.) DCD determined that
the revisions did not change the application’s “completeness date.” (Testimony)

The subject property is located in the southeast quadrant of the Sultan Basin Road (SBR)/132™ Strect SE
intersection.

The Examiner viewed the subject property on September 11, 2007,

The Examiner held an open record hearing on September 11, 2007. DCD gave notice of the hearing as
required by the Sultan Municipal Code (SMC). (Exhibit 12)

The following exhibits were entered into the hearing record during the hearing:

Exhibit 1: Departmental Staff Report *

Exhibit 2: Location Map

Exhibit 3: Examiner Decision, AP05-001, October 21, 2005

Exhibit 4: Application binders (2) containing Exhibits 4A — 4Y.°

Exhibit 5: Revised water availability letter, December 13, 2006

Exhibit 6: Revised sewer availability letter, December 13, 2006

Exhibit 7: Determination of Nonsignificance

Exhibit 8: Developer Agreement to Establish Concurrency, Police Services
Exhibit 9: Wetland peer review letter by Graham-Bunting, March 19, 2007

Greens Estates was not subject to Ordinance No. 884-05, enacted on August 10, 2005, by the Sultan City Council
{Council), which imposed “a moratorivm ... from and after the first day after the effective date of this Ordinance” on
PUD applications “[e]xcept for those with issued sewer/water commitment letters and except for those with issued
sewer/water commitment leiters and have a right to sewer/water connections by preliminary injunction ...”. [sic] On or
about August 3, 2005, the Superior Court granted a Preliminary Injunction against the City requiring that it “hold in
reserve a total of 114 ... sewer and water connections for the Greens property development application.” (Exhibit 40,
Order ¥ 3) This application was thus exempted from the moratorium by virtue of the Court Injunction.

The exhibit list on page 29 of the Staff Report is incorrect and should not be used.

Items 4X and 4Z, although listed in the Table of Contents within the binders, were not submitted and are not part of the

hearing record. In fact, Item 4X, Design Variance request, was never officially submitted and is not before the City at this
time. (Testimony)
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Exhibit 10:  Council Resolution No. 07-17, accepting property donation from Sultan 144, August
23, 2007

Exhibit 11:  Applicant’s hearing presentation boards (4, reduced scale)

Exhibit 12:  Public hearing notice documentation

Exhibit 13:  Alternative language for recommended Condition 17

Exhibit 14:  Stan Heydrick hearing submittal

Exhibit 15:  Gerry Gibson hearing submittal

The action taken herein and the requirements, limitations and/or conditions recommended for imposition by
this recommendation are, to the best of the Examiner’s knowledge or belief, only such as are lawful and
within the authority of the Examiner to take and recommend pursuant to applicable law and policy.

ISSUES

Does the application meet applicable criteria for preliminary subdivision and preliminary PUD approval?
Does the application meet concurrency requirements of Chapter 16.108 SMC? Do the “flared” panhandle lot
lines serve the public use and interest? Does the proposed sidewalk easement and reduced right-of-way
require special front setback consideration? Does the proposal conflict with an old, underlying Puget Sound
Energy (PSE) easement? Does the proposal provide sufficient access and parking to dedicated public open
space?

FINDINGS OF FACT

1. Greens Estates 1s a PUD for a detached single-family development of 63 homes. The site is
comprised of four parcels, totaling 18.06 acres. The site contained four wetlands and one stream.
One wetland has been separated from the subject property through the Boundary Line Adjustment
process and was dedicated to and accepted by the City as an open space tract on August 23, 2007.
Two existing single-family residences, with associated garages, exist on-site at this time. All existing
structures that do not meet the City’s development standards will be removed, which includes the
existing home on Proposed Lots 1 and 2, and (possibly) the detached garage on Proposed Lot 54.
Sultan 144 has stated that the single-family residence on Lot 55 will remain. (Exhibits 1, 4, 10, and
11)

2. The site addresses are 32326, 32400, and 32522 132™ Street SE. The irregularly shaped assemblage
of properties is located in the southeast quadrant of the SBR/132™ Street SE intersection,
approximately one mile north of U.S. Highway 2 (SR 2). (Exhibits 1 and 11) 132" Street SE forms
the northern boundary of the City in this area. (Official notice)
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The site’s frontage on 132™ Street SE is interrupted by two exceptions: A relatively small parcel near
the intersection and a larger parcel to its east. (The larger parcel was originally included in the
application.) Both exceptions contain single family residences. (Exhibits 4Y and 11)

The site is bordered on its cast by an undeveloped, wooded parcel and by the Skoglund Estates, an
approved 48 dwelling unit single-family PUD, site. (Exhibit 11) Skoglund Estates is presently under
development. Water, sewer, and storm water systems have been installed; street construction will
soon commence. (Testimony)

The site is bordered on its south by an acreage parcel bordering SBR and the aforementioned open
space tract recently dedicated to the City. (Exhibit 11)

The site is bordered on its west across SBR by a small, small-lot subdivision and acreage property.
(Exhibit 11)

Other recent single-family residential developments which lie in close proximity to Greens Estates
include Denali Ridee, Sky Harbor Estates, Hammer PUD, Timber Ridge, Vodnick Lane, and
Cascade Breeze, (Exhibit 11. All but Cascade Breeze are delineated on the second sheet of Exhibit
11. Cascade Breeze is located just west of the area labeled “Bethany Terrace”. (Official notice))

3. The site generally measures 980 feet by 1,300 feet in its widest area. The site is generally flat,
sloping from the northwest to southeast, with the steepest slope being approximately 6%. The site
contained four wetlands and a stream before dedication of one wetland to the City. The northern
portion of the site is primarily pasture; the southern portion is wooded. The site’s soils have a high

moisture content; special construction requirements are, therefore, necessary. (Exhibits 47, 4K, 4M,
4Y, and 11)

The City’s wetland consultant has confirmed the wetland and stream delineations. (Exhibit 9)

4, All but nine of the proposed lots take access from an internal public street system which intersects
132™ Street SE. Three proposed lots will access a short, private road (Tract 980) which will, in turn,
access onfo the internal public street system. The remaining six lots are located in the northwest
corner of the site and will access onto a public cul-de-sac which will access SBR. That cul-de-sac has
been designed to provide access to the western portion of the smaller exception parcel along 132™
Street SE. The internal street system has been designed to interconnect with the Skoglund Estates
street system and to provide stubs for future development of the larger northern exception and the
acreage to the south. (Exhibits 4Y and 11)

The proposed lots range in size from 4,648 square feet (SF) to 8,728 SF and average 5,663 SF.
Twelve panhandle lots are proposed (Proposed Lots 5, 11, 20, 21, 29, 30, 38,41, 42, 45, 46, and 61),
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in most of which the panhandle 1s 15 feet wide but flares to 20 feet at the right-of-way line (to meet
the minimum lot frontage requirement).

The wetlands, other than the one dedicated to the City, and their proposed buffers, including the
buffer around the northern edge of the wetland parcel dedicated to the City, are to be set aside as
private, commonly owned open space. Those arcas will total 3.9 acres. In addition, Sultan 144

calculates that 2.72 acres of active open space will be provided within the development. ® (Exhibits
4Y and 11)

Exhibit 4Y does not depict any public access to the recently dedicated wetland tract. The commonly
owned buffer around that tract has about 60 feet of frontage on the west side of the Road D right-of-
way. (Exhibit 4Y, Sheet 2 of 14) Sultan 144 verbally offered to provide a 20 foot wide easement
across that portion of the buffer to create a public access to the publicly owned tract. (Testimony) No
public parking has been proposed specifically associated with the dedicated wetland.

5. PUD provisions allow deviation from normal development standards. [SMC 16.10.120(B)] Greens
Estates includes relaxation of minimum lot area, setbacks, public street right-of-way width, and on-
street parking requirements.

The proposed internal public streets will have a 50 foot right-of-way with a five foot sidewalk
easement on each side (except that the two short cul-de-sacs, Roads D and F, will not have sidewalk
casements). A standard street section is proposed: two 12-foot travel lanes, two 8-foot parking lanes
(only one 8-foot parking lane on the two cul-de-sacs), two 3-foot planter strips, and two 5-foot
sidewalks. The sidewalks will extend to within 1.5 feet of the back edge of the easements. (Exhibit
4Y, Sheet 7 of 14) The City Engineer and DCD Director have reviewed and approved this street
section and right-of-way width. (Testimony)

The front setback request, as set forth in hearing documents, is for a 20 foot setback, relaxed to 15
feet for porches. (Exhibit 1, p. 5) Setbacks are measured from property lines, not easement lines.
[SMC 16.150.190(14)] Therefore, the net minimum front setback from the back edge of the sidewalk
would be 16.5 feet, relaxed to 11.5 feet for porches. Sultan 144 offered during the hearing to

maintain at least an 18 foot setback between the back edge of any sidewalk and any garage. ’
(Testimony)

Sultan 144 calculates usable open space to be 15.01% of site area; DCD calculates it to be 14.8%. (Exhibit 1, p. 7, and
testimony)} The SMC requires that 15% of the site be usable open space. [SMC 16.10.140] The difference is de minimis
at the preliminary approval stage of development: A preliminary plat is only an “approximate drawing” of the proposed
subdivision. [SMC 16.150.160(16)] The difference can and must be resolved during review of the final plat.

Sultan 144°s offer arose after the Examiner pointed out that large cars or trucks parked in driveways could well partially
block the sidewalk with the setbacks as proposed.
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The reduced on-street parking will occur on the two short cul-de-sacs, cach of which will serve six
lots. (Exhibit 4Y)

6. The subject property is encumbered by an undefined, untocated PSE aerial transmission easement.
(Exhibit 3, Finding 4) Sultan 144, whose principals are also the developers of Skoglund Estates, is
working with PSE to resolve the easement situation as it also affects that development. PSE has
approved the layout of Skoglund Estates. The current Greens Estates design presumes a straight line
extension of the easement through the site and has designed the layout such that the easement would
encumber only open space and streets. (Exhibit 4Y) Sultan 144 is confident that it can obtain written
approval of the proposed layout within 30 days of the Examiner’s hearing date. (Testimony)

7. The proposed treatment of the on-site wetlands depends upon the Innovative Development Design
provisions of former SMC 16.80.100. ® Wetland and stream protections may be waived under the
former Innovative Development Design procedure. In its decision approving the Timber Ridge
Estates PUD subdivision (FP-PUD 04-002), the Council held that

There is no need to consider the criteria of buffer width averaging or reduction, since
the proposal seeks approval of an innovative design, which addresses wetland and
stream protection and preservation in a creative manner. As a result, an approved
innovative design may deviate from the standards of SMC 16.80.080(C).

(Council Resolution No. 05-17, p. 4, ¥ 22) The Council reiterated that view two paragraphs later:
“The innovative design process is an alternative to buffer width reduction or averaging, and so long
as its criteria are satisfied, standards described in SMC 16.80.080(C) for buffer width reduction do
not need to be satisfied.” (Council Resolution No. 05-17, p. 4, § 24 °)

Greens Estates is not subject to the current Critical Areas Regulations due to vested rights considerations.

Council decisions made in the context of a quasi-judicial proceeding on a particular application establish the “law of the
case” but do not establish legal precedent for any other cases. (The same holds true for Examiner Decisions and Superior
Court judgments. Legal precedent for other cases is established only by published appellate court opinions.)

However, when the Council rules in a general, broad fashion reparding the meaning, interpretation, and/or
implementation of one of its enactments, where the enactment is amenable of more than one reasonable interpretation,
and where the Council’s ruling is a rational interpretation of the enactment, it is prudent for the Examiner to consider that
ruling as a statement of the Council’s intent and to follow it in future cases.

Such is the nature of this portion of the Council’s Timber Ridge Estates decision regarding the Innovative Development
Design process.
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Sultan 144 proposes to mitigate reduced wetland buffer widths by extensive buffer enhancement
plantings. (Exhibit 4J) The City’s wetland consultant has evaluated the proposal and concludes that it
meets are criteria for approval as an Innovative Development Design. 10 (Bxhibit 9)

Sultan 144 has submitted substantial documentation to support approval of its application. (Exhibits
4A —4W and 4Y)

DCD’s Staff Report and Recommendation contains a very thorough, detailed, item-by-item
evaluation of application compliance with all applicable review criteria. (Exhibit 1, pp. 1 —15) The
record contains no challenge to that analysis with but one exception. Therefore, in the interest of

economy, the Examiner incorporates the analysis within the Staff Report by reference as if set forth
in full with the following exceptions:

A Application compliance with the concurrency requirements of Chapter 16.108 SMC
regarding police services has been challenged by two hearing participants. Therefore, the
concurrency discussion of that topic on pages 12 and 13 as well as the one paragraph
Certificate of Concurrency which follows that discussion are not incorporated by reference.

B. The file number in the header on page 1 contains a scrivener’s error: The second character in
the number is “P”, not “F”.

C. Page 2, § Lh, and p. 7, § IILb, § 1: The wetland area has already been dedicated to the City.
D. Page 3, § 1.): Skoglund Estates lies east, not west, of Greens Estates.
E. Page 7, § I1.b, 9 1, 1. 3: The word “street” should be “stream.”

F. Page 10, § V.e: The SBR/SR 2 intersection relocation project has been completed.
(Testimony)

G. Page 12, Potable Water and Wastewater sections: The initial utility commitments date from
the Preliminary Injunction dated August 3, 2005. The December 13, 2006, letters (Exhibits 5
and 6) reduced the number of connection commitments based upon the reduced scope of
Sultan 144°s December 6, 2006, supplemental submittal.

One of the requirements is that the Innovative Development Design be approved by state agencies with jurisdiction. The
proposal here seeks relief only from wetland buffer requirements. As the Examiner noted in the recent Hammer PUD
Recommendation, adopted by the Council through Resolution No. (07-19, no state agency has jurisdiction over wetland
impacts, making that requirement moot. (Hammer PUD Recommendation, FPPUD05-002, August 2, 2007, Finding 12
and Conclusion 5)
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H. Page 13, § VII: Sultan 144 submitted a “Supplemental” SEPA checklist on December 6,
2006. (Testimony)

10. Section 16.10.110 SMC contains criteria for location of residential PUDs: “A preliminary residential
PUD shall only be approved if, with reasonable modification and/or conditions, the city finds that the

proposed preliminary PUD complies with the following criteria for location, use, and design, for
each of the identified types of PUDs.” [SMC 16.10.110, emphasis added]

The criteria for single-family residential PUDs (PUD-SFs) are contained in SMC 16.10.110(B).
Subsection (2) sets forth “Other Location Criteria.” That Subsection in turn contains six subsections
which set locational criteria for single-family residential PUDs: Subsection (2)(a) requires PUDs of
more than 10 acres or 40 dwelling units to be located on an arterial or collector street; Subsection
(2)(b) requires the total site area to be at least two acres; Subsection (2){c) requires the PUD site to
be “located such that it can connect to an existing off-site pedestrian and bicycle circulation system
to facilitate non-motor vehicle access to the PUD-SE”; Subsection (2)(d) reads as follows: “Transit is
available in sufficient proximity to the site to facilitate transit access to the PUD-SF”; Subsection
(2)(e) requires the PUD location to not necessitate any extraordinary expenditure of public funds for

infrastructure; Subsection (2){f) simply requires equity with non-PUD developments in access to
schools, parks, etc.

A. SBR is a designated Secondary Arterial street; 132™ Street SE is a designated Neighborhood
Collector. (Exhibit 1, p. 9) The proposal meets criterion (2)(a).

B. The Greens Estates site contains well more than two acres. (Exhibit 4Y) The proposal meets
criterion (2)(b).

C. Skoglund Estates will contain a pedestrian and bicycle network. While Skoglund Estates is
not yet fully developed and recorded, it is far enough along the way to be considered as an
“existing” system. As the Examiner noted in his November 17, 2006, Recommendation on
Vodnick Lane, nothing in the criterion requires that the system to which a new development

connects has to go anywhere in particular. [RAFPPUD35-006, Conclusion 8] The proposal
meets criterion (2)(c).

D. Criterion (2)(d) has been at issue in a number of prior PUD applications, both located north
and south of SR 2. The nearest bus service is along SR 2. The nearest current bus stop is west
of'the SBR intersection on SR 2. (Exhibits 1, p. 10, and 11) Sultan 144 proposes to provide a
bus pull-out at the southwest corner of the site along SBR. Community Transit (CT) has
stated that the cul-de-sac in the northwest comer of the site (Road F) has a sufficient radius to
allow busses to turn around, provided no parking is allowed around the cul-de-sac bulb. CT
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has thus far declined to commit to expand its routes to include the residential developments
north of SR 2 along SBR. (Exhibits 1 and 4Y and testimony)

The Examiner concluded in his Skoglund Estates Recommendation that it did not meet
criterion (2)(d). [FPPUDO05-005, Conclusions 21 and 22] The Council disagreed (without
elaboration) and approved that application. In the subsequent Vodnick Lane
Recommendation, the Examiner considered the Council’s Skoglund Estates action and
concluded that

Vodnick Lane is about three-fifths of a mile from the nearest transit stop,
rather than over a mile. The walking route to that transit stop will be along
the now-under-construction pedestrian pathway along the shoulder of Sultan
Basin Road. This pedestrian path is a major changed circumstance since the
first hearing. The Examiner 1s willing to concede that a site located three-
fifths of a mile from a transit siop, connected to the transit stop by a
pedestrian pathway, minimally meets the “sufficient proximity” to “facilitate
transit access™ test.

[RAFPPUDO5-004 Recommendation, November 17, 2006, Conclusion 7] Vodnick Lane was
subsequently approved.

Compliance with this criterion arose next in Twir Rivers Ranch Estates. During the
Examiner’s hearing on that application on November 30, 2006, the Examiner was provided a
photograph which was said to show that a bridge along SR 2 between that site and the park
and ride lot lacked any pedestrian facilities. [RAFPPUD05-006, Finding 17, citing Exhibit
53] No one present refuted that testimony. Based at least in part on that evidence and
testimony, the Examiner concluded that

Twin Rivers Ranch Estates s probably about one-half mile from the nearest
transit stop. Were distance alone the determining factor, the site would meet
the criterion given the Council’s interpretation. However, the walking route
to that transit stop is along the presently unimproved shoulder of an industrial
road of substandard width and condition after which one must cross a bridge
on SR 2 which lacks pedestrian facilities. Twin Rivers Ranch Estates does not
“facilitate transit access” and does not meet the criterion of SMC
16.10.110(B)}2)(d) given current conditions.

[RAFPPUDO05-006 Recommendation, December 27, 2006, Conclusion 7] Testimony in the
current hearing record contradicts the testimony received in the Twin Rivers Ranch Estates
hearing: The SR 2 bridge at issue does, in fact, have a raised concrete sidewalk on both sides
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11,

12.

of the highway, each approximately two feet wide. (Testimony) Thus, the Examiner’s Twin
Rivers Ranch Estates conclusion was unknowingly based, in part, on false information.

Compliance with this criterion most recently arose in the latest Hammer PUD proceedings.
Hammer PUD has frontage on SR 2 and included a bus stop along that frontage. The
Examiner concluded that those facts met the transit facilitation criterion. [FPPUD05-002

Recommendation, August 2, 2007, Conclusion 9] The Council accepted that Conclusion
without comment. [Resolution No. 07-19]

The sidewalk/walkway along SBR has some gaps, some of which will be filled by
developments now under construction. (Exhibit 11) The relocated SBR/SR 2 intersection is
controlled by a traffic light. (Exhibit 4L, November 28, 2006, report, p. 2) By law crosswalks

exist on each leg at every intersection of two or more streets, whether marked or not. [RCW
47.04.010(10) and (12)]

E. Any required water and sewer extensions will be the financial responsibility of the Greens
Estates developer. (Exhibits 5 and 6) The proposal meets criterion (2)(c).

F. Greens Estates residents will have the same access to public facilities as will any other
residents of the City. The proposal meets criterion (2)(f).

Stan Heydrick (Heydrick) and Gerry Gibson (Gibson) challenge the application’s compliance with
Chapter 16.108 SMC, Concurrency Management System. Specifically, they argue that the adopted
Level of Service (LOS) standard for police services is not met. They note that the electorate recently
defeated a levy for police services. They provide evidence that the City is in a fiscal crisis which is
not expected to be resolved for at least a couple of years and that the Council reduced the number of
uniformed police officers to five (four patrol officers plus the chief) on August 23, 2007. They argue
that the population increase represented by the future residents of Greens Estates would further tax
the City’s resources. They conclude that the City has no plan in place to raise the police LOS to meet
the adopted standard. Heydrick concludes that the application should be denied for failure to meet

concurrency. Gibson concludes that developer agreements to fund police officers violate state law.
(Exhibits 14 and 15 and testimony)

DCD incorporated a Certificate of Concurrency (the Certificate) into its August 27, 2007, Staff

Report, for Greens Estates. (Exhibit 1, pp. 11 - 13) The Certificate says the following about Police
Services LOS:

The 2004 Comprehensive Plan LOS is 2.6 Uniformed Officers per 1,000 residents.
The City has eight (8) uniformed officers (one of which is a newly funded position
that was recently approved by the City Council. The current deficit is 3.78 Uniformed
Officers, which is based on the City of Sultan’s Office of Financial Management
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(OFM) July 1, 2007 population of 4,530. Police Services are funded through the
City’s General Fund and other sources. Increased tax revenue associated with the
development will work towards offsetting incremental increases of police services as
needed to accommodate the City’s population. Police service improvements
scheduled to maintain the City’s adopted LOS concurrent with development are
planned under the adopted 6-year Capital Facilities Plan. In order to maintain an
acceptable level of service for police the applicant is providing a development
agreement to guarantee the LOS for police services.

The City Council, in the Plat of Skoglund Estates, has determined that if the applicant
for a subdivision enters into a Developer Agreement to establish Concurrency, the
application can be deemed Concurrent as it relates to Police Services. The Applicant
has provided such an agreement, committing to pay to the City of Sultan to mitigate
their impacts on the Police Level of Service.

The City Council in Resolution No. 06-12 requested the Hearing Examiner to
consider their previous actions and interpretations with regards to Police Level of
Service (LOS). Previous actions have involved: Steen Park, Cascade Breeze,
Skoglund Estates and AJ’s Place.

Certificate of Concurrency

The proposed Greens Estates Preliminary PUD and Plat will not lower the existing
Level of Service (LOS) of public facilities and services or the impacts of the
development will be mitigated by payment of mitigation fees as noted above.
Consequently, Staff has determined that this application is concurrent and further,
that this Staff Report shall serve as the Certificate of Concurrency.

(Exhibit 1, pp. 12 and 13, italics in original)
13.  The currently adopted LOS standard is 2.6 uniformed officers per 1,000 population. (2004
Comprehensive Plan, Appendix B, p. 2.74) (The LOS standard in the prior 1994 Comprehensive

Plan was two police vehicles per 1,000 population. (2004 Comprehensive Plan, Appendix B, pp.
2.74 and 2.75))
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14.

15.

16.

17.

The City conducted the inventory which formed the basis of the currently adopted LOS standard in
2003. It used an estimated 2003 population of 3,814 to develop that standard. '' (2004
Comprehensive Plan, Appendix B, p. 2.75) The City had 10 full-time uniformed officers in 2003.
(2004 Comprehensive Plan, Appendix F, pp. 214 — 215) The ratio of uniformed officers to
population in 2003 when the LOS inventory was conducted, based on the population number used,
was 2.6 officers per 1,000 population. (2004 Comprehensive Plan, Appendix B, p. 2.74)

The City’s July 1, 2007, estimated population is 4,530. (Exhibit 1, p. 12) The City presently has five
(5) full-time uniformed officers (including the chief), not the eight stated by DCD in the Certificate.
No uniformed officer positions have been recently added; rather, positions have been eliminated due
to financial constraints. (Exhibit 14) The current police services LOS is thus 1.11 uniformed officers
per 1,000 population (based on presently authorized staff). The City needs 12 uniformed officers to
meet the established LOS for its 2007 estimated population.

The latest adopted Capital Facilities Plan (CFP) is Appendix D to the 2004 Comprehensive Plan,
dated November 22, 2004. (Official notice) The discussion of the Police Department in the CFP
mentions a new station, but does not address staffing (not unexpected since staffing is not a capital
facility). (2004 Comprehensive Plan, Appendix D, p. VIII-19)

Police services LOS concurrency first was challenged and became an issue in the Cascade Breeze
Estates and Steen Park applications in the Spring of 2006. [FPCUP05-002 and FPCUP05-003,
respectively] It remained a sticking point through the Skoglund Estates, Vodnick Lane, AJ’s Place
[BSP05-001], Twin Rivers Ranch Estates, George 6-plex [CUP06-004], and Hammer PUD
applications. In each of those cases the Examiner held that Chapter 16.108 SMC did not establish a
proportionate mitigation payment system. (Official notice)

Beginning with Skoglund Estates, each applicant/developer offered a “Developer Agreement to
Establish Concurrency” for Police Services. Those Agreements offered a proportionate payment to
offset police costs; none would have raised the LOS anywhere near the established standard. In fact,
all the Agreements would do is maintain whatever LOS existed when the payments were made. In
each case, the Examiner held that such a system conflicted with the requirements of Chapter 16.108
SMC. Beginning with the July 12, 2006, Recommendation in AJ’s Place, the Examiner included in

The basis for that 2003 population estimate is not in the record before the Examiner. The Washington State Office of
Financial Management, Forecasting Division, (OFM), estimated Sultan’s April 1, 2003, population to be 4,095, The LOS
standard, being a legislatively adopted policy decision by the Council, may not be reconsidered, altered, or challenged in

the context of this project permit application. [See RCW 36.70B.030, quoted in part in the Principles of Law section,
below.]
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his Recommendations a proposed condition, based upon language in Couneil resolutions, which
would comply with the requirements of Chapter 16,108 SMC. '? (Official notice)

In each of the above-listed cases, except for the Council’s recent Hammer PUD decision, the Council
disagreed with the Examiner and included language in its approval resolutions essentially as follows:

4, The City’s existing Level of Service for police is below the adopted LOS in
the Comprehensive Plan. The LOS failure for police, however, was not
caused by this proposed Development, and the further reduction in the LOS
caused by this proposed Development is modest by comparison to the
existing deficiency,

5. The Council takes notice of the Recommendations in the Prothman Report
accepted by the Council and Ordinance 900-06. The City has adopted a
utility tax applicable to its municipal utilities and has received
Recommendations for additional tax adoptions, including a utility tax on
cable television service, an increased real estate excise tax, and a B & O tax.
Other funding sources could include potential developer loans to advance the
receipt of payment of needed funds, and monies contributed by proposed
development for their impacts on the LOS. A combination of developer
agreements and public funds will put in place the required public services for
police concurrent with the development impacts, and provide appropriate
strategies for the six years from the time of development to achieve the
necessary police LOS as now established or as subsequently revised.

6. The Council takes notice of the Applicant’s offer at the Closed Record
Hearing to deliver to the City a Developer Agreement to pay Applicant’s
incremental share for a police officer for one year,

7. Based upon the foregoing, this proposed Development is deemed concurrent.

(This langunage is taken from Resolution Nos. 06-06 and 06-07, approving Steen Park and Cascade
Breeze, respectively. It was repeated nearly verbatim in subsequent Council Resolutions.) The

Council did not actually require execution of any of the offered Developer Agreements. (Official
notice)

12 The Examiner actually presented the theory behind the T.OS condition in his first Hammer PUD Recommendation, dated

June 15, 2006. However, that Recommendation did not include recommended conditions as it did not recommend
approval of the application. (Official notice)
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18.

19.

20.

21.

On August 2, 2007, the Examiner issued a recommendation to approve Hammer PUD. That
Recommendation, as had those preceding it, included a detailed exposition of Findings and
Conclusions regarding Police Services LOS. That Recommendation, as had all since 4J’s Place,
included a condition to fulfill the concurrency requirement. The Council approved Hammer PUD by
Resolution No. 07-19 on August 23, 2007. The Council adopted, without comment, reservation, or
exception, all Findings and Conclusions within the Examiner’s recommendation. (Official notice)

The present hearing record includes a Developer Agreement for Concurrency paiterned after the
Skoghind Estates Agreement. = (Exhibit 8) However, Sultan 144 testified that it was willing to
accept the condition recommended by the Examiner and imposed by the Council on Hammer PUD
and was not seeking acceptance of Exhibit 8. (Testimony)

Sultan’s State Environmental Policy Act (SEPA) Responsible Official issued a threshold
Determination of Nonsignificance (DNS) for Greens Estates on April 16, 2007. (Exhibit 7) No
comments or appeals were submitted in response to issuance of the DNS. (Exhibit 1)

DCD recommends approval of the requested CUP subject to 32 special conditions: Recommended
Conditions 1, 2, 5, 15 (less subsections c and d), 17, 21, 22, 25, 27, 35, 36, 41 — 43, 64, 66 - 69, 71,
75, 77 — 80, 83, 87 (less subsections d, e, and j), 89, 96, 101, 107, and 111. ** (Exhibit 1 and
testimony) DCD suggested changes to several of the Recommended Conditions:

A. Recommended Condition 2: The “House Plans™ are Exhibit 4S.

B. Recommended Condition 5: The text “PUD &” should be deleted in the first sentence. Final
PUD approval may occur before all infrastructure has been completed whereas final piat
approval may not (unless bonded for completion).

The offered Agreement contains an apparent calculation error. The Agreement states that the development upon
completion will be responsible for 0.44 (44%) of one police officer, but then offers to pay for only 33% of one police
officer for one year. (Exhibit 8) If for some reason the Council were to refurn to its prior position, it should not accept an
agreement which does not even fund the proper percentage of one police officer for one year,

The written Staff Report and Recommendation contains 112 Recommended Conditions, not 32. (Exhibit 1, pp. 15 -28)
Most of the 112 re-state mininum requirements of adopted code and/or standards. The Staff Report was prepared for
DCD by a consultant whose style is to list such items as conditions. (Testimony) Historically, Sultan has not followed that
style: Sultan has listed only special, project-unique items as conditions of approval; the preamble to the list of conditions
makes clear that all provisions of adopted code and standards apply, whether listed or not. The Examiner offered DCD
the opportunity to declare that it wished to adopt the consultant’s style for this and all future applications. Staff declined
and instead worked with the consultant to eliminate all but the unique conditions from the recommendation.
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22,

23.

24,

C. Recommended Condition 15: The phrase “ten (1) feet shall provide a 6-foot fence and

landscaping” in the second sentence should read “ten (10) feet shall provide a 6-foot fence or
landscaping”.

D. Recommended Condition 17: An alternate version was presented. (Exhibit 13)

E. Recommended Condition 96: The phrase “US 2 and 5t Street, US 2/Sultan Basin Road, and”
in the second sentence should be eliminated. Those two projects have been completed.

Sultan 144 has no objection to any of the recommended conditions, as amended. (Testimony)

In addition to his concurrency challenge, Heydrick also argues that the proposal does not comply
with the 2004 Comprehensive Plan by allowing growth when the City is in a fiscal crisis, that the
proposal does not comply with PUD locational criteria regarding pedestrian/bicycle circulation and
transit facilitation, and that the City cannot maintain its existing parks. (Exhibit 14 and testimony)
David Gipson (Gipson) challenged the acceptability of a plat design which does not provide parking
for visitors to the recently dedicated public open space land.

Any Conclusion deemed to be a Finding of Fact is hereby adopted as such.

PRINCIPLES OF LAW

Authority

Preliminary subdivision and preliminary PUD applications require a pre-decision open record hearing before
the Examiner who forwards a recommendation to the Sultan City Council (Council) for final action. [SMC
16.10.080, 16.28.320 - .340, and 16.120.050]

Review Criteria

The review criteria for preliminary subdivisions are set forth within SMC 16.28.330(A):

A,

The Hearing Examiner shall ... consider and review the proposed plat with regard to:
1. Its conformance to the general purposes of the Comprehensive Plan and Planning Standards
and Specifications as adopted by the laws of the State of Washington and the City of Sultan;

15

By way of context, Gipson represented applicant Dan Ramirez during the Twin Rivers Ranch Estates hearings. One of the
issues which arose in that case was whether the public interest would be served by creation of a public park along the
property’s Skykomish River frontage without sufficient access or parking for the public. (Official notice)
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2. Whether appropriate provisions are made ... for: drainage ways, streets, alleys, other public
ways, water supplies and sanitary wastes, transit stops, parks and recreation, playgrounds, schools
and schoolgrounds;

3. The physical characteristics of the subdivision site and may disapprove because of flood,
mundation or swamp conditions. It may require construction of protective improvements as a
Condition of Approval; and

4. all other relevant facts to determine whether the public use and interest will be served by the
... subdivision.

“The [PUD] district is an alternative to conventional land use regulations, combining use, density and site
plan considerations into a single process.” [SMC 16.10.010(A)] The PUD is an “overlay zone”, applied
“only after a site-specific and project-specific review.” [SMC 16.10.020 and .010(A), respectively]

The SMC provides for both Retail Center PUDs and several types of Residential PUDs. [SMC 16.10.030]
The general review criteria for PUDs are set forth at SMC 16.10.090(B):

The hearing examiner recommendation shall include, at a minmimum, findings and
conclusions regarding the preliminary PUD’s compliance with the criteria for location and
approval for the particular type of preliminary PUD listed in SMC 16.10.100 (retail PUDs),
SMC 16.10.110 (residential PUDs). A preliminary PUD shall be recommended for approval
if, together with reasonable modifications or conditions, the project is determined to comply
with the requirements of these sections. A preliminary PUD shali be recommended for denial
if, even with reasonable modifications or conditions, the project is determined to not comply
with the requirements of these sections.

The Local Project Review Act [Chapter 36.70B RCW] establishes a mandatory “consistency” review for
“project permits”, a term defined by the Act to include “building permits, subdivisions, binding site plans,
planned unit developments, conditional uses, shoreline substantial development permits, site plan review,
permits or approvals required by critical area ordinances, site-specific rezones authorized by a
comprehensive plan or subarea plan”. [RCW 36.70B.020(4)]

(1)  Fundamental land use planning choices made in adopted comprehensive plans and
development regulations shall serve as the foundation for project review. The review of a
proposed project’s consistency with applicable development regulations or, in the absence of
applicable regulations the adopted comprehensive plan, under RCW 36.70B.040 shall
incorporate the determinations under this section.

2) During project review, a local government or any subsequent reviewing body shall

determine whether the items listed in this subsection are defined in the development
regulations applicable to the proposed project or, in the absence of applicable regulations the
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adopted comprehensive plan. At a minimum, such applicable regulations or plans shall be
determinative of the:

(a) Type of land use permitted at the site, including uses that may be ailowed
under certain circumstances, such as planned unit developments and conditional and
special uses, if the criteria for their approval have been satisfied;

(b)  Density of residential development in urban growth areas; and

(c) Availability and adequacy of public facilities identified in the comprehensive
plan, if the plan or development regulations provide for funding of these facilities as
required by [the Growth Management Act].

[RCW 36.70B.030]

Vested Rights

Subdivision and short subdivision applications are governed by a statutory vesting rule: such applications
“shall be considered under the subdivision or short subdivision ordinance, and zoning or other land use
control ordinances, in effect on the land at the time a fully completed application . .. has been submitted ....”
[RCW 58.17.033; see also SMC 16.28.480] Greens Estates is vested to the regulations in effect on

September 2, 2005; subsequently enacted regulations or amendments may not be used in the review of this
application.

Standard of Review
The standard of review is preponderance of the evidence. The applicant has the burden of proof.

Scope of Consideration
The Examiner has considered: all of the evidence and testimony; applicable adopted laws, ordinances, plans,
and policies; and the pleadings, positions, and arguments of the parties of record.

CONCLUSIONS

1. This application involves two components, cach with different review criteria. In addition,
concurrency compliance is a significant issue. The necessary conclusions will be most easily
understood if they are grouped by topic. Since a PUD subdivision cannot, almost by definition, be
approved unless the PUD “overlay” is approved, the analysis most logically begins with
consideration of the PUD element of the application.

2. In summary, the Conclusions which follow demonstrate that Greens Estates meets all but one PUD
approval criteria, meets preliminary subdivision approval criteria, and could be conditioned to
comply with the requirements of Chapter 16.108 SMC, Concurrency. None of the other challenges
raised by citizen participants reveal any defects requiring denial of the application. The revised
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condition list, with minor changes and additions, is justified and would serve the public use and
interest,

3. The Conclusions in this decision are grouped by topic only for the reader's convenience. Such
groupings do not indicate ary limitation of applicability to the decision as a whole.

PUD Analysis

4. Finding 10, above, demonstrates compliance with all locational criteria within SMC 16.10.110(2)
except subsection (d), the “transit facilitation” criterion.

5. Greens Estates is as far distant from the nearest public transit as is Skoglund Estates. Its situation is

markedly different from that of Hammer PUD or even Vodnick Lane. The distance from the
southwest corner of the site along SBR south to SR 2 is approximately 0.8 miles; the distance from
the new SBR/SR 2 intersection to the existing park and ride lot (which is incorrectly located on
Exhibit 11: The location arrow points to the west end of the block while the park and ride is clearly
visible at the east end of the block) is an additional 0.24 miles. (Scaled from Exhibit 11) While a
crosswalk legally exists at the signalized SBR/SR 2 intersection which will allow safe crossing of SR
2, and while the short bridge on SR 2 between that intersection and the park and ride lot does have
raised concrete sidewalks which will allow reasonably safe access across the bridge, the fact remains
that the site is more than a mile distant from the nearest transit stop.

Criterion (2)(d) requires more than that a PUD applicant show that he/she/it has facilitated transit use
within the design. Were that all the criterion required, Greens Estates would most certainly meet the
criterion with its bus pull-out on SBR and bus turnaround capability in Road F.

The “facilitate” clause must be read in context: “Transit is available in sufficient proximity to the site
to facilitate transit access to the PUD-SF”. (Emphasis added) Under the criterion, it is the “sufficient
proximity to the site” of an existing transit route which facilitates transit access. Putting a transit stop
in a subdivision located miles from the nearest transit line would not meet the criterion unless the
transit provider were on record agreeing to extend transit to the new subdivision by the time the
project developed.

The Council has never explained how a more than one mile walk supposedly facilitates transit usage.
As the Examiner has said before, few Americans are likely to walk over a mile just to get to a transit
stop. Some may be willing to drive a mile to the park and ride, but if that is the test of compliance
with the criterion, then the criterion is meaningless as virtually every bit of Sultan is located within
one mile of the park and ride. Had the Council intended that PUDs could be located anywhere in the
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City, it would not have enacted restrictive location criteria. The enacted criteria must be given
meaning, ‘6

Hammer PUD is in a different situation: It has direct frontage on an existing CT bus route: SR 2.

Vodnick Lane’s distance from the park and ride is about one-halfthat of Greens Estates. (See Exhibit
1)

The Examiner simply cannot in good conscience conclude that a site more than a mile from the
nearest transit stop is sufficiently proximate to transit to facilitate transit usage. The Examiner
recognizes that the Council may well disagree, given its prior approval of Skoglund Estates. Given
that possibility, the Examiner will provide recommendations regarding conditions of approval.

The Examiner questions compliance with one of the PUD development standards as well. Right-of-
way width reduction in a PUD is available where separation of vehicular and pedestrian traffic is
proposed and where adequate off-street parking is provided. [SMC 16.10.120(B}(4)(b)] Here, right-
of-way width reduction is not coupled with reduced street sections or off-street parking areas, but
rather is offset by a sidewalk easement on each side of the street. What is actually happening is that
Sultan 144 is proposing to construct standard width streets and sidewalks within rights-of-way which
are too narrow to contain them. The “left over” parts of the sidewalk are then placed within
casements encumbering the front five feet of each frontage lot. The end result is an increased lot
yield: With the typical lot in Greens Estates being 50 feet wide, the sidewalk easement design saves

the applicant about 250 SF for every lot which fronts directly on a street. Those savings equal more
than two lots.

This concept does not seem to be what SMC 16. 10.120(B)(4)(b) is all about. The Examiner asks the
Council to carefully consider this issue and include within its action a ruling on acceptability of the
concept and guidance for its future application: If if is approved here, it will likely reappear in many

future applications because of its ability to increase lot yield with no other apparent public benefit or
private cost.

Preliminary Subdivision Analysis

9.

Greens Estates conforms with the principles of the 2004 Comprehensive Plan. The type of land use
and proposed density are consistent with the Plan. The two provisions cited by Heydrick in Exhibit
14 are from the “Implementation tasks” section ofthe Plan. The preamble to that section describes its

16

Locational criterion (B)(2)(f) offers an instructive contrast, It was expressly written so as to not limit potential PUD sites:
So long as a site has access to public services equal to that of a standard development, the criterion is met. The langnage
of Subsection (B)(2)(f) clearly demonstrates a difference of intent on the part of the Council. It wrote that criterion to be
non-limiting while all the others in Subsection (B)(2) are intended to limit.
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10.

1l

content as “pofential implementing measures and projects”. Taken literally, the contents of that
section are, at best, a list of possible actions the City could take.

More importantly, adopted regulations “trump” adopted plans and/or policies. The state Supreme
Court in Citizens v. Mount Vernon [133 Wn.2d 861, 947 P.2d 1208 (1997), reconsideration denied]
has ruled that “[RCW 36.70B.030(1)] suggests ... a comprehensive plan can be used to make a
specific land use decision. Our cases hold otherwise.” [at 873]

Since a comprehensive plan is a guide and not a document designed for making
specific land use decisions, conflicts surrounding the appropriate use are resolved in
favor of the more specific regulations, usually zoning regulations. A specific zoning
ordinance will prevail over an inconsistent comprehensive plan. If a comprehensive
plan prohibits a particular use but the zoning code permits it, the use would be
permitted. These rules require that conflicts between a general comprehensive plan
and a specific zoning code be resolved in the zoning code’s favor.

[Mount Vernon at 873-74, citations omitted] Ifthe City wants to stop residential development for any
legitimate reason, it will have to adopt an appropriate moratorium. Unless and until such time,
property owners have the right to file applications and have them considered under the regulations in
place when the application is filed in a complete fashion.

Greens Estates complies with adopted regulations with the sole exception of the PUD transit
facilitation requirement, discussed above.

The evidence shows that appropriate provisions have been made for most all the items listed in SMC
16.28.330(A)(2), including transit stops. The Examiner nevertheless has doubts about the wisdom of
the flared panhandles and the reduced width rights-of-way.

The SMC requires that every lot abut a street by not less than 20 feet. [SMC 16.150.010(3)] Sultan
144 has met that requirement for its panhandle lots by flaring a 15 foot wide panhandle out to 20 feet
where it touches the right-of-way. (Exhibit 4Y) In other words, the panhandle is 20 feet wide only at
the precise point of intersection with the street; the side lot lines abutting the panhandle have a “jog”
or “dog leg” in them. This is a new concept to this Examiner. I’ The concept is another way to
increase yield: A typical 20 foot wide panhandle is reduced to 15 feet for most of its length. Given
that most of the panhandles are about 75 feet long, the design “saves” about 350 feet for every
panhandle. The 30+ panhandles in the plat “save” the equivalent of about two lots.

Sultan 144 testified that a few lots in Skoglund Estates also have this configuration. The Examiner does not remember
that detail being apparent or drawing any attention during application review.
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12

13.

A further question is whether the “jog” or “dog leg” in the lot lines will serve the public use and
interest. Most people, rightly or wrongly, expect their property lines to be straight line segments.
Since the driveways in these panhandles will likely not be flared to match the property lines, abutting
owners may well believe that their property lines run straight to the sireet. Property line disputes
could result and/or the panhandles could end up to be effectively only 15 feet wide all the way to the
street. The Examiner asks the Council to carefully consider this issue and include within its action a
ruling on acceptability of the concept and guidance for its future application: Ifit is approved here, it
will likely reappear in many future applications because of its ability to increase lot yield with no
other apparent public benefit or private cost.

The property is not located within any regulatory flood plain. The on-site wetlands have been
avoided through subdivision design. The proposal need not be denied for either of those reasons.

Greens Estates would meet the public use and interest if the above concerns could be resolved in the
affirmative. However, given that the Examiner cannot recommend approval of the PUD, and given
that the plat depends upon approval of the PUD, the proposed preliminary subdivision cannot be
approved. Ouiright denial would be inappropriate as a standard plat could be designed for the site.
Therefore, the Examiner will recommend that the application be returned for modification as allowed
by SMC 16.28.290(A).

Concurrency Analysis

14.

15.

16.

Subdivision PUD applications are development permits. [SMC 16.120.050] Greens Estates is not
categorically exempt from SEPA threshold determination requirements. (Exhibit 7) Therefore,

Greens Estates is subject to the concurrency requirements of Chapter 16.108 SMC. [SMC
16.108.020]

DCD’s concurrency determination is to be considered part of its recommendation to the Examiner.
[SMC 16.108.040(B)] The Examiner can not recommend and the Council can not approve a

“development application which does not demonstrate compliance with the concurrency requirements

of Chapter 16.108 SMC. [SMC 16.108.060]

Section 16.108.060 SMC states that development approval is to be granted “only if the proposed
development does not lower the existing level of service (LOS) of public facilities and services
below the adopted LOS in the comprehensive plan.” But what happens where the existing LOS is
already below the established standard? May a development be approved because it is not the one
which “broke” the LOS standard?

Common sense must be applied in interpreting the quoted code language. One could argue that the
section holds that only the one project which would “break” the standard could not be approved, but
that all subsequent proposals could be approved since they were not the project which lowered the
LOS below the established standard — they simply made it even lower.
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17.

18.

Such an interpretation makes no sense. The only reasonable interpretation of the quoted language is
that developments may not be approved either if they would themselves cause the LOS to fall below
the established standard or if the LOS is already below that standard.

The concurrency process of Chapter 16.108 SMC is wholly separate from and independent of the
impact fee process of Chapter 16.112 SMC. The former seeks to assure that established LOSs are
maintained; the latter requires developers to pay a share of the costs of facilities required by new
development. The latter is a Growth Management Act (GMA) impact fee program adopted by the
City pursuant to Chapter 36.70A RCW, GMA, and “RCW 82.02.050 et sequitur”. [SMC 16.112.010,
9 1] The latter is not subject to the fee limitations associated with RCW 82.02.020; but it is subject to
the definitional limitations of RCW 82.02.090: No impact fess may be collected for police services
as such services are not defined as “public facilities.”

Chapter 16.108 SMC does not impose an impermissible cost on developers. In fact, it doesn’t
necessarily impose any cost on developers. Rather, it establishes a threshold condition which must
now exist in the community, be conditioned to exist concurrent with the impacts of the development,
or be funded to exist concurrent with the impacts of the development in order for any development
approval to be granted. If that threshold condition (1.OS at or above the established level) exists
when the development approval is granted, then SMC 16.108.060(A) is met and the development is
deemed concurrent. '* If the required LOS is not present, then SMC 16.108.060 provides two
alternative mechanisms by which a development may still be found to be concurrent.

Subsection (B) addresses the situation where the LOS standard would not be met but a condition is
1mposed requiring that the LOS standard be met at the time development impacts occur. Such a
condition would not necessarily mean that a developer would have to make any financial
contribution towards solving the 1LOS deficiency. Rather, it would simply not allow development
impacts until the standards were met.

For residential subdivisions, significant development impacts really begin to occur when houses are
completed and occupied. Therefore, a condition requiring that the LOS standard be met when each
residence is approved for occupancy (every residential building permit is subject to a Final
Inspection before occupancy may legally occur) would fulfill Subsection (B). This requirement
would have to appear on the face of the final plat as a legal notification to prospective purchasers
(since one could build a house and be unable to occupy it if the LOS standard were not met at that

18

To read this subsection as one prior applicant has suggested (the LOS must meet the standard for only the one day on
which the Council will act on the proposal} is simply illogical and makes a mockery of the entire concurrency systern
chapter. If such was the true intent of the Council when it enacted Chapter 16.108 SMC, the Council will have to so
declare on its own initiative: The Examiner declines to even suggest that such an interpretation might have been intended.
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time). The LOS standard to be met should be that in existence at the time the development is
occurring, not that in existence currently. (This is analogous to impact fees which do not vest.)

Subsection (C) addresses the situation where the LOS standard would not be met but the developer
enters into a binding agreement with the City to provide the necessary resources to raise the LOS to
meet or exceed the established LOS within six years. This is an option in which the typical developer
would likely be committing more than his/her fair share. But “latecomers™ agreements are available
for just such situations. '° And, the developer always has the option to wait until the City makes the
necessary commitments to raise the LOS.

19, According to SMC 16.108.070, .120, and .130, the LOS standard for police services is the standard
as set mn the 2004 Comprehensive Plan: 2.6 uniformed officers per 1,000 population. The City does

not meet its police services standard. The remainder of this section will address police services LOS
only.

The Council in adopting the LOS standards in the 2004 Comprehensive Plan without exception used
the 2003 actual LOS ratios/levels as the standards that have to be met in the future. The text in
Appendix B of the 2004 Comprehensive Plan does not explain why the 2003 actual levels were
chosen as the standards for the future. As adopted, those standards effectively mean that any
reduction in police staffing below that in place in 2003 would drop (actually has dropped) the City
below its established LOS. As the City has grown, additional officers would have of necessity been
needed to maintain the LOS above the standard: Even 1 additional resident would have lowered the
LOS below the standard.

Whether that was the Council’s intent when it adopted the 2004 Comprehensive Plan is unknown,
(Legislative intent is not relevant where the enactment is clear and unambiguous on its face.)
Whether the Council even realized the effect of the standards it was adopting is equally unknown.
Even if the Council were to change the standards now, new standards could not legally be applied in
the review of Greens Estates because of the vested rights doctrine: The application must be reviewed
against the regulations which existed on September 2, 2005, the date the application was deemed
complete, Further, an applicant may not “selectively waive” some old regulations while retaining a
vested right to others. [East County Reclamation Co. v. Bjornsen, 125 Wn. App. 432, 105 P.3d 94
(2005)]

1 In fact, developers frequently extend water and sewer lines to serve a development. The cost of getting those lines to the

development site often is above and beyond a roughly proportional cost. But the developer usnally does not want to await
the extension of those lines by the City, so it offers to fund them now and enter into a “latecomers” agreement by which,

over time, at least some of its excess investment costs may be returned when others connect to the lines for which it has
paid.
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20.

21.

22,

23.

A concurrency recommendation or certificate must be based upon facts. Those facts must include the
(estimated) population of the City at the time of the application for which concurrency is sought, the
number of residents expected to be added by the proposed development, and the amount of the
affected service then available in the community (For example, the number of uniformed officers in
the police department; the total acreage of parks, recreation, and open space using the same
methodology as used in the 2003 inventory.) Given those facts, LOS for each required service area
may be calculated. Without those facts, LOS cannot be calculated. If the LOS cannot be calculated,
then no favorable conclusion is possible regarding concurrency.

The present LOS for police services is far below the standard established within the 2004
Comprehensive Plan. Additional residential development within the City will only serve to further
lower the LOS.

DCD erred in concludihg that Hammer PUD meets the concurrency standard for police services. The
police staffing statements contained within DCD’s Certificate are factually incorrect and were
incorrect when the Certificate was issued on August 27"

Nothing has been presented to convince one that a Police Services Agreement patterned after those
offered in several previous cases would guarantee that the police services LOS will meet the
established standard when the development occurs — or even six years later. The concept underlying
the offered agreements suffers from several shortcomings. First, even if fully funded all at once, the
Police Services Agreement would fund only a miniscule fraction of the cost of one police officer for
one year. The City cannot hire a tiny fraction of a person. Even if it could, the LOS would still be

woefully below the established standard — and would fall back again after the one year of funding
ended.

Second, the costs in the previously offered Police Services Agreements have been based on the
City’s cost to support one uniformed police officer. If, as testimony in a prior hearing suggests, the
City may replace its substantially reduced uniformed officer count with contracted police services,
the costs of such contracted services may be wholly different from the City’s present costs. A carbon
copy of prior agreements may or may not represent a fair share of actual costs.

Third, the Police Services Agreement calls for the funds to be paid as each building permit is issued.
This provision would result in even a more miniscule revenue stream, making it even more unlikely
that a police officer could be hired.

Fourth, even if all the offered funds were paid at one time, it would take many developments to fund
just one police officer, and that one officer would not raise the police services LOS to the established
standard. Tt would take many, many developments, all developed at essentially the same time, to
raise the LOS to the established standard. But that simple equation (1 officer funded by the fees
based on the previously offered schedule yields 2.54 officers after approximately 381 dwelling units)
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24,

fails to account for the fact that those 381 dwelling units would themselves raise the City’s
population by some 1,029 people (2.7 persons per household, the number stated in the previously
offered Police Services Agreements), thus lowering the LOS again. In fact, all such a program does
1s hold the LOS at its current level as new houses are added to the community — and then only if

development occurs fast enough that the payments for fractional officers can be combined to actually
hire a police officer.

This concept simply is not what Chapter 16.108 SMC requires. The Council may certainly change
the SMC requirement if it wishes. But in the meantime, the code is what controls — and even if the
code were changed today, that change would not apply to any subdivision application filed in a
complete fashion before the change became effective.

Finally, Gibson is correct: Such incremental funding arguably would run afoul of the RCW
82.02.090 prohibition against collecting impact fees for police services. The Police Services
Agreement concept is essentially a pro rata share payment system for police services. Such a system
is not allowed under State law. If Chapter 16.108 SMC is read as the Examiner believes it has to be,
no such conflict would exist as the chapter would not be charging an impact fee.

The City has no “strategy in place” to increase police staffing. The electorate defeated its latest
proposed strategy. The discussion in prior Council Resolutions regarding possible additional taxes
that could or might be adopted to raise revenue is a strategy, but it is not in place. Utility and cable
taxes have been adopted. But the record is devoid of any data that would support the notion that

those taxes will enable the City to raise the Police Level of Service to meet the adopted standard.

However, that Council discussion (that additional tax revenues coupled with developer funds could
raise the LOS to meet the standard) could be converted into a condition which could read as follows:

Prior to approval of the Final plat, a combination of developer agreements and public
funds, including additional tax adoptions (such as a utility tax on cable television
service, an increased real estate excise tax, and a B & O tax), other funding sources
(such as potential developer loans to advance the receipt of payment of needed
funds), and monies contributed by the proposed development for its impacts on the
LOS, shall put 1n place the required public services for police concurrent with the
development impacts, and provide appropriate strategies for the six years from the
time of development to achieve the necessary police LOS as now established or as
subsequently revised.

Such a condition would meet the requirement of SMC 16.108.060(C). The language of such a
condition would be based almost word for word on Council statements in previous approval
resolutions. .
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25.

26.

27.

Approval could also be conditioned such that the police services LOS in existence at the time of final
building permit inspections had to be met before approval for occupancy could be granted. Such a
condition would meet the requirement of SMC 16.108.060(B).

Under the present circumstances, the best Concurrency solution would be to impose an “either - or”
condition: Require compliance with a condition as suggested in Conclusion 24, above, or compliance
with a condition as suggested in Conclusion 25, above. Unfortunately, the Police Services
Agreement approach does neither.

The Council’s adoption, without any comment or reservation, of the Examiner’s Findings of Fact and
Conclusions in the recent Hammer PUD case must be accorded some importance, especially in view

of the long line of preceding cases in which the Council expressly disagreed with essentially identical
Findings of Fact and Conclusions.

The Examiner recognizes that

Council decisions made in the context of a quasi-judicial proceeding on a particular
application establish the “law of the case™ but do not establish legal precedent for any
other cases. (The same holds true for Examiner Decisions and Superior Court
Judgments. Legal precedent for other cases is established only by published appellate
court opinions.)

However, when the Council rules in a general, broad fashion regarding the meaning,
interpretation, and/or implementation of one of its enactments, where the enactment
is amenable of more than one reasonable interpretation, and where the Council’s
ruling is a rational interpretation of the enactment, it is prudent for the Examiner to
consider that ruling as a statement of the Council’s intent and to follow it in future
cases.

[Hammer PUD, FPPUD05-002 Recommendation, August 2, 2007, Footnote 22] The Examiner
Recommendation adopted by the Council contained an extensive analysis and interpretation of the
applicable ordinance. The Examiner must conclude that by accepting that Recommendation without
comment, reservation, or exception, the Council consciously intended to change its position. 2

Other Issues Analysis

26

Staff suggested that the Council meant no such thing and that it would revert to its prior position if an applicant
challenged the concurrency requirement. The Examiner declines to believe that the Council would flip-flop on such an
important issue,
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28.  Heydrick’s Comprehensive Plan, police services LOS, and PUD locational criteria issues have
previously been addressed. Whether or not the City can maintain its existing public parks is
irrelevant to this application. Heydrick is presumably referring to the acreage dedicated to the City -
the large wetland south of Proposed Lots 20 — 29. The most important factor to consider is that the
dedicated land presumably will never be an active use public park. It is a wetland in which, under
applicable City regulation, virtually nothing can be done. Nature will maintain the wetland.

29.  The T'win Rivers Ranch Estates public park access and parking situation is quite distinguishable from
the present circumstances. The property to be dedicated to the City in Twin Rivers Ranch Estates was
prime frontage along the Skykomish River, usable for many active recreational pursuits. That
property could be expected to generate substantial citizen recreational interest, requiring an
appropriate level of access and parking if the public interest were to be served.

As has been noted, the property dedicated to the City here is a wetland in which no active recreation
will be allowed. Any trails that may be built throughout the wetland buffer will not be on City
property as the buffer was not dedicated to the City (it remains within the proposed subdivision).
Under the circumstances here present, the only access that is needed is for City “maintenance”
purposes; a way for City personnel to legally access City property.

30. Greens Estates passes the consistency test: Single-family residential development is allowed by the
applicable zoning, the proposed density is within the allowed range, and adequate infrastructure is

present.
Conditions Analysis
31.  The 32 remaining recommended conditions of approval as set forth in Exhibit 1 are reasonable,

supported by the evidence, and capable of accomplishment with the following exceptions:

A, Recommended Condition 1: An exhibit number reference should be added to improve clarity.
The plans for which approval is sought are Exhibit 4Y.

B. Recommended Condition 2: An exhibit number reference should be added to improve clarity.
The house plans for which approval is sought are Exhibit 4S.

C. Recommended Condition 5: The “PUD &” text in the first sentence should be eliminated. As
written, the condition would require completion of all infrastructure before either final PUD
or final plat approval was granted. Preliminary PUD approvals generally expirc one year after
issuance. [SMC 16.10.150] Preliminary subdivision approvals generally expire five years
after issuance. [SMC 16.28.390] The final PUD process involves review of detailed plans
based upon the preliminary plans approved with the preliminary approval. [SMC 16.10.160]
Construction prior to final PUD approval is not allowed or contemplated. [SMC 16.10.180
and .200] By way of contrast, final plat approval is granted only after all infrastructure has
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been installed or bonded for completion. [SMC 16.28.400] The text of the condition applies
only to the subdivision process.

Recommended Conditions 15, 87, and 96: The changes listed in Finding 21, above, should be
made.

Recommended Condition 17: Neither the original wording (Exhibit 1, p. 17) nor the
substitute wording (Exhibit 13) clearly express the intent of this condition. The intent is to
not allow an existing garage to become the sole building on a newly established lot. The
reason behind the condition is that the SMC treats garages as accessory uses and that
accessoty uses, by definition, cannot be the sole use on a lot. (Testimony) That intent can be
conveyed with better wording.

Recommended Condition 25.c: Parcel A is not part of the land being subdivided. Therefore,
it need not be shown on the final plat at all (unless simply as an adjacent parcel). This
condition, as written, implies that Parcel A is within the plat. It must be revised to eliminate
that implication.

Recommended Condition 36: The Council must decide if reducing established right-of-way
widths solely to increase developer yield is a policy which the City wishes to follow. If it
answers in the affirmative, then this condition is fine as it is; if it answers in the negative,
then this condition should be eliminated (and the project redesigned to provide full-width
rights-of-way).

Recommended Condition 107: This condition should be eliminated for the reasons set forth
in Conclusions 14 -27, above.

The Council should not under any circumstances grant approval to Greens Estates unless it
has recetved written approval from PSE of the easement alignment through the property. The
City would be creating an enormous mess were it to approve a plat layout without knowing
for sure where an existing high voltage electrical transmission easement lies, Future lot
owners could find themselves in the midst of protracted, unpleasant, expensive litigation if
PSE had to fight to preserve its easement. Since Sultan 144 believes that it can receive
written acceptance of the present design within 30 days of the Examiner’s hearing, and since
the proposal will most likely not get on the Council’s agenda before that period ends, Sultan
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144 should be able to submit PSE approval before the Council’s consideration. The
Examiner will recommend that the Council not grant approval absent such a document. !
L. SBR is an arterial, 132™ Street SE is a collector. All lots which front on either of those

streets also have frontage on an internal plat street. (Exhibit 4Y) In order to preserve the
mtegrity of the public arterial/collector street system, a condition should be imposed on the
final plat barring any direct vehicular access from any lot to either of those two streets.
Approval of the proposal without such a restriction would not make appropriate provisions
for public sireets, would not serve the public interest, and would not protect public safety.

K. A properly worded concurrency condition should be added. The language accepted by the
Council in the Hammer PUD application will be recommended.

L. If the Council approves the reduced right-of-way width proposal, it should add a condition
requiring that garages whose vehicular door(s) face a street with the reduced right-of-way and
sidewalk easement must maintain an 18 foot setback between the back edge of the sidewalk
and the near face of the garage.

M. A few minor, non-substantive structure, grammar, and/or punctuation revisions to the
Recommended Conditions will improve parallel construction, clarity, and flow within the
conditions. Such changes will be made.

32.  Any Finding of Fact deemed to be a Conclusion is hereby adopted as such.

RECOMMENDATION

Based upon the preceding Findings of Fact and Conclusions, the testimony and evidence submitted at the
open record hearing, and the Examiner’s site view, the Examiner recommends that the City Council: DENY
the request preliminary Planned Unit Development; and RETURN the proposed preliminary subdivision
FOR MODIFICATION. If the Council concludes that the proposal meets all requirements for approval,
then the Examiner would recommend that approval be SUBJECT TO THE ATTACHED CONDITIONS
and NOT be granted unless and until the applicant has submitted to the Council a written statement from

Puget Sound Energy accepting the proposed layout as properly recognizing and preserving its aerial high
voltage transmission easement across the property.

2 Council consideration of the Examiner’s Recommendation is at a closed record hearing. Additional evidence is normally

not allowed at a closed record hearing. But where the Recommendation calls for submittal of a certain document prior to
approval, submittal of the required document should be a permissible exception to the general rule.
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Recommendation issued September 19, 2007.

\s\ John E. Galt (Signed original in official file)
John E. Galt,
Hearing Examiner

NOTICE OF RIGHT OF RECONSIDERATION

This Recommendation, dated September 19, 2007, is subject to the right of reconsideration pursuant to SMC
2.26.120(D). Reconsideration may be requested by the applicant, a party of record, or the City.
Reconsideration requests must be filed in writing with the City Clerk/Treasurer not later than 5:00 p.m.,
local time, on October 1, 2007 (which is the first business day after the tenth calendar day after the date of
mailing of this Decision). Any reconsideration request shall specify the error of law or fact, procedural error,
or new evidence which could not have been reasonably available at the time of the hearing conducted by the
Examiner which forms the basis of the request. Any reconsideration request shall also specify the relief
requested. See SMC 2.26.120(D) and 16.120.110 for additional information and requirements regarding
reconsideration.

NOTICE OF COUNCIL CONSIDERATION

This Recommendation becomes final as of the eleventh calendar day afier the date of mailing of the
Recommendation unless reconsideration is timely requested. If reconsideration is timely requested, the
Examiner’s order granting or denying reconsideration becomes the Examiner’s final recommendation, The
Examiner’s final recommendation will be considered by the Sultan City Council in accordance with the
procedures of SMC 2.26.120(D) and Title 16 SMC. Please contact the Department of Community
Development for information regarding the scheduling of Council consideration of this Recommendation.
Please have the applicant’s name and City file number available when you contact the city.

The following statement is provided pursuant to RCW 36.70B.130: “Affected property owners may request
a change in valuation for property tax purposes notwithstanding any program of revaluation.”

c\documents and settings\cyd.cosc6.000Mocal settings\temporary internet files\olk12\Mppud05-001.doc




HEARING EXAMINER RECOMMENDATION
RE: FPPUDO05-001 (Greens Estates)

September 19, 2007

Page 31 of 36

RECOMMENDED CONDITIONS OF APPROVAL
FPPUD05-001
GREENS ESTATES

The following conditions are offered in the event the Council determines that the proposal complies with all
applicable criteria for approval.

This Preliminary Subdivision and Planned Unit Development are subject to compliance with all applicable
provisions, requirements, and standards of the Sultan Municipal Code and standards adopted pursuant
thereto. The permittee is responsible to obtain all necessary State and Federal permits and approvals required
for completion of the project. In addition, development shall comply with the following special conditions:

1.

The general configuration, lot shapes and sizes, setbacks, site density, and areas of open space shall
be as indicated on the site plan resubmitted June 27, 2007 (Exhibit 4Y), subject to and as revised by
these Conditions of Approval.

The application shall generally comply with the House Plans submitted December 6, 2006. (Exhibit
48) Prior to building permit submittal, house plans that deviate from the submitted House Plans
shall be subject to the approval from the Community Development Director.

Prior to issuance of a certificate of occupancy and/or occupancy of any residence within the
subdivision, a combination of developer agreements and public funds, including additional tax
adoptions (such as an increased real estate excise tax and a B & O tax), other funding sources (such
as potential developer loans to advance the receipt of payment of needed funds), and monies
contributed by the proposed development for its impacts on the LOS, shall put in place the required
public services for police concurrent with the development impacts, and provide appropriate
strategies for the six years from the time of development to achieve the necessary police LOS as now
established or as subsequently revised; or, in the alternative, the police services LOS in existence at
the time of final building permit inspections shall be met before approval for occupancy is granted.

Prior to approval of the Final Plat, all site improvements, including streets, sidewalks, bicycle lanes,
frontage improvements, drainage improvements, open space landscaping and improvements,
mitigation plantings and other common area improvements shall be installed, inspected and approved
by the City of Sultan, with the exception of the final paving of streets. All improvements shall be
constructed in accordance with the approved engineering plans, landscaping and recreation plans,
mitigation plans, and Preliminary PUD and Plat. Alternatively, the City may approve a financial
bond or assurance for items not completed prior to Final Plat, as approved by the City Engineer
and/or Community Development Director.

The following notes shall appear on the face of the Final Plat:
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a.

Pursuant to SMC 16.10.120(B)(1)(a) and (d), those lots where the rear lot lines are adjacent
to dedicated open space are permitted to have reduced rear yard setbacks of ten (10) feet.
Other lots that apply for a reduced yard setback of up to ten (10) feet shall provide a 6-foot
fence or landscaping that provides a full screen within 5 years of planting, in order to meet
the privacy requirements of this section of the code. All other lots shall have rear yard
setbacks of twenty (20) feet.

Pursuant to SMC 16.10.120(B)(1)(f), porches may extend into the setback, up to fifteen (15)
feet from the front property line. The houses may not extend into the setback — the minimum

setback for the houses, including second stories, shall be twenty (20) feet measured from the
front lot line.

No direct vehicular access shall be taken from any lot directly to either Sultan Basin Road or
132™ Street SE. All lots abutting either or both such streets shall take all vehicular access
from an internal plat street.

Garages whose vehicular door(s) face a street with reduced right-of-way and a sidewalk
easement must maintain an 18 foot setback between the back edge of the sidewalk and the
near face of the garage. NOTE: This condition is appropriate only if the Council
determines that reduced width rights-of-way serve the public use and interest in this case.

6. Proposed Lots 54 and 55 shall be sold as one and treated as a single lot for building purposes until
such time as the existing garage on Lot 54 is removed or until such time as a building permit is
obtained to build a single-family residence on Lot 54.

7. Private street and stormwater maintenance agreements shall be prepared for review by the City as
part of the Final Plat applications and recorded with the Final Plat.

g. A drainage easement between the Greens Property and Skoglund Property to the east will be required
to be recorded with the Final Plat.

9. The following revisions shall be made to the Final Plat Map:

a.
b.

The required setbacks shall be shown.
Correct square footages for all lots and tracts shall be shown.
Remove Parcel A from the plat (unless it is shown simply as adjacent property)..

Label those tracts that contain wetlands and wetland buffer as “Native Growth Protection
Areas”.

The Puget Sound Energy aerial high voltage transmission easement shall be delineated with
particularity.
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10.

11.

12.

13.

14,

15.

16.

i7.

18.

Prior to any activity on-site, the NGPA buffers and the property cormers of the adjacent lots shall be
staked out in the field under the supervision of a professional surveyor licensed in the State of
Washington. No clearing activities shall occur until the location of the survey stakes are inspected
and accepted by the City of Sultan.

In order to enforce SMC 16.10.110(B)(2), final engineering drawings shall show a bus turnout
adjacent to Road F on Sultan Basin Road for future bus service to this area. Final design shall
comply with Community Transit’s design standards, subject to the City Engineer’s approval.

Roads D and F as shown on the preliminary plans are permitted to deviate from the design standards.
Roads D and F have a reduced right-of-way width (50 feet instead of 60 feet), have eliminated one
(1) parking lane, and will place the required sidewalks within easement on private property. NOTE:

This condition is appropriate only if the Council determines that reduced width rights-of-way
serve the public use and interest in this case.

All public rights-of-way shall be dedicated to the City with road improvements constructed to current
City standards, with approved deviations. Roads A through F shall be dedicated to the public.
Dedications shall be completed prior to Final Plat approval.

Prior to construction, the Developer shall prepare a final Construction Stormwater Pollution
Prevention Plan (SWPPP) for approval by the City Engineer and the Department of Ecology. The
Developer shall provide a copy of the Department of Ecology, Construction Stormwater General
Permit, issued for this project prior to issuance of City permits.

Site development shall follow all recommendations of the final stormwater report.

All phases of plat development, including drainage and earthwork construction, shall be in
accordance with the geotechnical reports prepared for the project, including the Earth Solutions NW,
LLC report dated November 27, 2006, and the Terra Associates, Inc. report dated July 27, 2005
(Exhibit 4M); as well as any subsequent addendums as accepted by the City Engineer. A note to this
cffect shall be placed on the Final Plat.

Prior to permit issuance, a final geotechnical report shall be submitted with recommendations on the
final design of the plat improvements. The final report shall also state which lots require a separate
report to be submitted with building permit application. The required note on the Final Plat under the
above condition shall reference the final geotechnical report, and any subsequent addendums as
accepted by the City Engineer.

A geotechnical addendum shall be submitted with each house design at the time of building permit
submittal for those lots that are subject to the requirement. The geotechnical addendum shall address
foundations, setbacks, drainage control and any other issues deemed pertinent by the geotechnical
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19.

20.

21.

22.

23.

24,

25.

engineer or the City Engineer. A note to this effect shall be placed on the face of the Final Plat,
stating which lots are subject to this requirement.

All phases of plat development shall be in accordance with the critical area study and mitigation
plans prepared for the project by the Jay Group, Inc. revised December 4, 2006 (Exhibit 4]), and any
subsequent reports as accepted by the Community Development Director.

The critical arcas study states that invasive species removal will be undertaken within the wetland
buffer by mechanical means. All removal of invasive species shall be done using only handheld
equipment. The Community Development Director and City Engineer may approve mechanical

equipment under the supervision of a qualified professional. No equipment may be used within any
wetland.

A20 foot wide easement shall be established/dedicated through the Final Plat process allowing the
City to access from Road D, for mitigation and maintenance purposes, the property dedication
accepted under Resolution No. 07-17 ( a.k.a. Wetland DT).

The conditions recommended by Graham-Bunting Associates, dated March 19, 2007, regarding the
wetland and buffer mitigation shall be followed. (Exhibit 9)

The final mitigation plan shall be submitted with the following revisions:

a. A split rail fence shall be installed on all reduced buffers and adjacent to proposed lots and
active open space areas. The fence shall allow for the movement of wildlife in and out ofthe
wetlands and shall protect the critical areas and the newly installed plans from human

impacts. The design and location of the fence is subject to the approval of the Community
Development Director.

b. Increased buffer plantings shall be shown on the north side of Wetland AA to increase the
functions and values of that wetland, as it is being used as a mitigation to reduce buffers on
the other wetlands and for the wetland fill.

C. Show that species compatible with the storm drainage system will be planted within Tracts
086 and 987.
d. All trails shown within wetland buffers shall demonstrate compliance with the requirements

of former SMC 16.80.080.

A Time-Zero/As-Built mitigation planting plan report shall be submitted to the City with Final Plat
submittal.

The mitigation plantings shall be monitored annually for three (3) years. A monitoring report shall be
submitted to the City each year on the anniversary of the completion approval of the mitigation
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plantings. Success of the mitigation plan will depend on adherence to the minimum standards below,
the detailed goals in the mitigation report, and the proposed Contingency Plan:

a. 100% replacement/survival of plants after Year 1
b. Minimum 80% survival at end of Year 2
Minimum 80% survival at end of Year 3.
d. Adherence to the proposed Contingency Plan if 80% is not reached.
26.  As part of the proposed Covenants, Conditions and Restrictions of the Homeowners Association

shall address the potential increase of litter or garbage in the critical areas. Maintenance for these
areas shall be the responsibility of the Homeowners Association after the monitoring period.

27.  All phases of plat development shall be in accordance with the Vegetation Inventory and Plant
Preservation Management Plan prepared the Jay Group, Inc. revised August 4, 2005 (Exhibit 4K},
and any subsequent reports as accepied by the Community Development Director.

28.  The following revisions to the Recreation Plan shall be made prior to permit issuance:

a.

Correct square footages that also match the square footages shown on the plat maps and on
the civil plans.

Delineate between the general open space areas and those areas that will be designated
recreation arcas.

Recalculate the open space areas to include the bus turnaround adjacent to Road F.

Provide a landscaping plan for cach of the recreation areas, per SMC 16.72.040. The
landscaping for these areas shall meet the requirements of SMC 16.72.040, Recreation
Design Requirements. At a minimum, there shall be a ten (10) foot landscaped perimeter and
protective fencing a minimum of four (4) feet in height. All fences require a separate permit
under SMC 15.08. This landscaping plan is subject to the approval of the Community
Development Director and City Engineer.

Provide details for the recreation area equipment and amenities.

Specified the construction details for the trail. Pursuant to the pre-application meeting, a five
(5) foot wide path made of 5/8 inch minus gravel is required.

A pedestrian path is required to be installed within the Plat, in conformance with the 2004
Comprehensive Plan. This trail shall be installed as shown on the approved plans, and shall
connect through the property dedicated to the City (Parcel C) through the Boundary Line
Adjustment process to the south, at no cost to the City.

29.  The latecomers fee due under the Bethany Terrace Ordinance shall be due prior to permit issuance.
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30.

31.

32.

The development is subject to traffic mitigation measures as assessed by the Washington State
Department of Transportation (WSDOT) for impacts upon the State Highway System. The pro-rata
share payment for the Sultan WCL West Bound Passing Lane project as determined by WSDOT
shall be paid directly to WSDOT and verification of that payment shall be provided to the City prior
to 1ssuance of City permits,

Prior to permit issuance for plat development, the easement recorded under AFN 9711070477 shall
be vacated, and new plans and a new title report shall be submitted to the City showing this easement
removed. If this easement cannot be vacated, new plat and civil drawings shall show no buildable
arca within this easement; a major revision to the plat may be necessary.

The developer, contractor, and any geotechnical or wetland specialist required to be on-site during
construction, shall attend a pre-construction meeting with City staff to discuss expectations and
limitations of the project permit before starting the project.
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h. Signs. The requirements of Chapter
22.06 SMC shall apply to a PUD-PCVR. All signs
in a PUD-PCvR shall conform to a master sign plan
that shall be considered and approved with the
development plan.

i. Landscaping. The requirements of
Chapter 16.04 SMC shall apply to a PUD-PCVR, as
a minimum; provided, that additional landscaping
may be required to mitigate impacts to adjacent
uses and to meet the compatibility criteria for
approval from this section. (Ord. 793-02 § 1)

16.10.110 Criteria for location and approval -
Residential PUDs.

A preliminary residential PUD shall only be
approved if, with reasonable modification and/or
conditions, the city finds that the proposed prelim-
inary PUD complies with the following criteria for

location, use, and design, for each of the identified
types of PUDs.

A. PUD-Multifamily (PUD-MF).

1. Comprehensive Plan. The proposed pre-
liminary PUD-MF must be located in an area that
has been identified as appropriate for multifamily
development in the comprehensive plan, residen-
tial policies or an adopted subarea plan or neigh-
borhood plan.

2. Design Criteria and Density Limitations,
Multifamily dwellings may be permitted in any
PUD-MF, including any approved density
increases or bonuses; provided further, the hearing
examiner and city council will determine the max-
imum number of multifamily units allowed in any
PUD-MF in consideration of the location criteria.
Multifamily PUDs may also be permitted as part of
a mixed-use development, in conjunction with an
activity center, such as one of the planned retail
center PUDs described in SMC 16.10.100.

3. Other Location Criteria.

a. The site is located on one or more arte-
rial or collector streets and the site is also located
with respect to major streets and highways or other
transportation facilitics such that these streets and
transportation facilities can provide direct access to
the homes. Street types are defined in the city of
Sultan design standards and specifications, If the
site is located on a corner, access will be encour-

- aged to be from the minor arterial or collector and
not from a principal arterial if it is found that such
access reduces potential traffic conflicts and carry-
ing capacities on the principal arterial.

b. The total area of the PUD-MF is a
mimrimum of two acres.
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c. The site is located such that it can con-
nect to an existing off-site pedestrian and/or bicy-
cle circulation system to facilitate non-motor
vehicle access to the PUD-MF.

d.  Transit is available in sufficient prox-
imity to the site to facilitate transit access to the
PUD-MF.

e. The PUD-MF is located in relation to
public services, sanitary sewers, water lines, fiber
optic conduits, storm and surface drainage sys-
tems, and other utility systems and installations
such that neither extension nor enlargement of such
systems resulting in higher net public cost or ear-
lier incursion of public costs will be required.

f. The PUD-MF is located with respect
to schools, parks, playgrounds, and other public
facilities such that the PUD will have access to
these facilities in the same degree as would devel-
opment in a form generally permitted by the under-
lying zoning in the area.

g. As an alternative to subsections
(A)(3)(e) and (f) of this section, the developers of
the PUD-MF can:

i. Provide private utilities, facilities
or services approved by the public agencies which
would normally provide such utilities, facilitics or
services as substituting on an equivalent basis and
assure their satisfactory continuing operation and
maintenance; or

ii. Make provision, acceptable to the
city, for offsetting any added net public cost or
early commitment of public funds necessitated by
such development; or

iii. Demonstrate, to the satisfaction of
the city, that the anticipated increases in public rev-
enue from the PUD-MF will more than adequately
cover any anticipated increase in public costs for
installation, operation, and maintenance.

4. Compatibility Criteria/Mitigation of
Impacts on Adjacent Uses.

a. The design and layout of a PUD-MF
shall take into account the relationship of the site to
the surrounding areas. The perimeter of the PUD
shall be so designed as to minimize any undesir-
able impact of the PUD on adjacent properties.

b. Setbacks from the property line of the
PUD-MF shall be comparable to, or compatible
with, those of the existing development of adjacent
properties or, if adjacent propertics are undevel-
oped, the type of development which may be per-
mitted.

¢. Access/egress routes for traffic do not
have to use minor or local access streets in residen-
tial neighborhood neighborhoods.
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d. The site is of sufficient size to gener-
ally mitigate impacts of the proposed residential
uses within the PUD-MF site itself, including the
provision of adequate screening, sctbacks, and
other buffers,

. The impacts from light and glare can
be mitigated on-site through lighting design and
location and/or screening and separation, so that
the off-site impacts of light and glare are generally
consistent with the light and glarf: impacts from
existing adjacent uses.

f. Noise impacts from the PUD-MF can
be mitigated on-site such that state noise standards
can be met.

g. The PUD-MF is designed and located
$0 as not to substantially: interfere with the opera-
tion and use of existing parks and schools in the
vicinity of the site,

s h. Building scale in the PUD-MF shall
not exceed the requirements of the development
standards in SMC 16.10.120.

5. Permitted Uses. The following uses shall
be permitted in a PUD-MF: all permitted residen-
tial, accessory, and conditional uses listed in the
MD residential zoning district, SMC 16.12.020.
- 6. Development  Standards. PUD-MF,
PUD-SF, and PUD-MHP shall be govemed by the
development standards of the underlying residen-
tial and manufactured home park zoning districts,
as may be modified as described in SMC
16.10.120. Multifamily PUDs shall also be eligible
for density increases as described in SMC
16.10.120.

B. PUD-Single-Family (PUD-SF),

: 1. Comprehensive Plan. The proposed pre-
hrmnary PUD-SF must be located in an area that
has been identified as appropriate for single-family
development in the comprehensive plan, residen-
tial policies or an adopted subarea plan or neigh-
borhood plan.

2. Other Location Criteria.

a. The site is located on one or more arte-
rial or collector streets and the site is also located
with respect to major streets and highways or other
transportation facilities such that these streets and
transportation facilities can provide direct access to
the homes, if the development is more than 10
acres, or 40 units. Street types are defined in the
city of Sultan design standards and specifications.
If the site is located on a corner, access will be
encouraged to be from the minor arterial or collec-
tor and not from a principal arterial if it is found
that such access reduces potential traffic conflicts
and carrying capacities on the principal arterial.
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b. The total area of the PUD-SF is a min-
imum of two acres,

¢. The site is located such that it can con-
nect to an existing off-site pedestrian and bicycle
circulation system to facilitate non-motor vehicle

- Lransit 1s available in sufficient prox-
imity to the site to facilitate transit access to the

»°e. The PUD-SF is located in relation to
public services, sanitary sewers, water lines, fiber
optic conduits, storm and surface drainage sys-
tems, and other utility systems and installations
such that neither extension nor enlargement of such
systems resulting in higher net public cost or ear-
lier incursion of public costs will be required.

f. The PUD-SF is located with respect to
schools, parks, playgrounds, and other public facil-
ities such that the PUD will have access to these
facilities in the same degree as would development
in a form generally permitted by the underlying
zoning in the area. -

g. As an altematwe to subsections
(B)2)(e) and (f) of this section, the developers of
the PUD-SF can:

' i. Provide private utilities, facilities
or services approved by the public agencies which
would normally provide such utilities, facilities or
services as substituting on an equivalent basis and
assure their satisfactory continuing operation and
maintenance; or .

ii. Make provision, acceptable to the
city, for offsetting any added net public cost or
early commitment of public funds necessitated by
such development; or

iii. Demonstrate, to the satisfaction of
the city, that the anticipated increases in public rev-
enue from the PUD-SF will more than adequately
cover any. anticipated increase in public costs for
installation, operation, and maintenance.

h. Multifamily dwellings may be permit-
ted in a single-family PUD; provided, the total
number of units does not exceed 20 percent of the
approved PUD density, including any approved
density increases or bonuses, and is located in an
area identified for “scattered multifamily within a
single-family” on the comprehensive plan map,
and has a minimum development size of 10 acres,
and meets the other location criteria. Only one
“scattered multifamily within a single-family”
development may occur where identified on the
comprehensive plan map.
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